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ABSTRACT 

The concept of Rule of Law provides that no one in a state is above the law and 

everyone is equal in the eyes of law the thus mentioned provision is enshrined in 

the Indian Constitution under article 14 and article 15. But under article 5(1) and 

5(2) the members of parliament are given an immunity from proceedings before 

any court in cases of anything said by him or any vote given by him in the 

parliament. Article 105 talks about freedom of speech for parliamentarians but it 

stands on a different footing as in comparison to the provision enshrined under 

article 19(10)(a) where the latter is subject to reasonable restrictions for the citizen 

of India other than the parliamentarians. One thing also becomes important to note 

that privileges under Article 105 is given to a parliamentarian in the premises of 

parliament. Although it van be said that these kinds of privileges are given to the 

members of the legislative assembly for a smooth functioning of the parliament 

yet the question of equality in the Rule of Law lies hanging for legal research. 

Therefore, this paper will look deep into the concepts of Rule of Law and its 

application or check if there is any exclusive principle for parliamentarians 

providing them special privileges and immunity. This paper will restrict itself to 

the ambit of Indian Constitution with a necessary amount of comparison with the 

American scheme of constitution. Therefore, this paper would be a secondary 

research deriving its data sources from articles, case laws, research papers and 

commentaries. 
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Chapter 1: Introduction. 

1.1 General Introduction.  

In a democracy like India, the feature like parliamentary privilege has been adopted and 

included from the British Constitution. The British Constitution also gives us the most 

important core of our constitution that is Rule of Law. The parliamentary privileges have been 

incorporated under Article 105 and Article 194 of the Indian Constitution. The Article lays 

down the powers, privileges and immunities of the Member of Parliament (MPs) and the State 

Assemblies. Still, the question is: what we mean by “parliamentary privilege”? As Dicey states, 

“is tougher to describe than the scope of the indefinite powers or privileges enjoyed by any 

House of Parliament under the head of privilege or rule and tradition of Parliament”. According 

to the Oxford Dictionary1, a privilege is a "unique right, benefit, or protection granted to a 

certain individual." That is a unique advantage or honour.” 

As a result, it can be deduced that the term privileges applied to the exclusive protections and 

benefits that members of parliament had over ordinary Indian citizens. Various writers from all 

over the world have defined the term rights in accordance with the standards and scenarios 

exists in their respective country. In the case of Raja Ram Pal v. Hon'ble Speaker, Lok Sabha 

and Others2, the court described privilege as ‘a special right, advantage, or value bestowed on 

a specific individual.’ It is a specific privilege or favour given to one person over another for 

them to do such acts. Inherent in the word is the notion of something separate and apart from 

a collective right possessed by all people, and it implies a kind of exclusive grant by the 

sovereign. Sir Erskin May 3states- “Parliamentary privilege is the sum of the peculiar rights 

enjoyed by each House collectively as a constituent part of the High Court of Parliament, and 

by Members of each House individually, without which they could not discharge their 

functions, and which exceed those possessed by other bodies or individuals. Thus privilege, 

though part of the law of the land, is to a certain extent an exemption from the general law. 

Certain rights and immunities such as freedom from arrest or freedom of speech belong 

primarily to individual Members of each House and exist because the House cannot perform 

its functions without unimpeded use of the services of its Members.” 

 
1  Oxford dictionary, 10th Edition, p.1138. 
2 (2007) 3 SCC 184 
3 Sir Thomas Erskine May: Parliamentary Practice, 16th Edition., Chapter III, p.42. 
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Articles 105 and 194 of the Indian constitution address the authority rights and immunities of 

parliament and its representatives, as well as state legislatures and their members. The rights 

of Indian parliamentarians are not exhaustively enumerated in the Indian constitution. Section 

3 of each of these articles explicitly applies to the right of the House of Commons at the start 

of the constitution. As a result, it essentially plays with all the rights that existed in the House 

of Commons on January 26, 1950.  According to Tej Kiran, the object of Article 105(2) is to 

ensure that people's representatives have full independence and can carry out their duties 

without fear of legal repercussions. The minority judgement in Narasimha Rao held that giving 

impunity to parliamentarians who accept bribes for votes did not further this aim. This 

viewpoint is more consistent with legal trends in several international jurisdictions. The United 

Kingdom Supreme Court, for example, was concerned with fraudulent accounting by certain 

members of the House of Lords in R. v. Chaytor. 4It echoed the statements of the 1976 Royal 

Commission on Standards of Conduct in Public Life, which stated that "to claim that immunity 

from prosecution is a given" is an exaggeration. The judicial investigation carried out under 

the auspices of the rule of law is primarily concerned with the procedural consistency and 

fundamental reasonableness of administrative decision-making, while privilege only applies to 

legislative branch work. The right precludes judicial oversight and, as a result, seems to strip 

judges from their positions as defenders of the rule of law, the right granted to parliamentarians 

s violates the rule of law ideal of equality, which holds that all – including elected authorities 

– is entitled to ordinary law of the country.  

Justice G. N. Ray, who provided the determinative vote in Narasimha Rao, used similar 

reasoning: an effective parliamentary democracy, in his opinion, required that parliamentarians 

cast votes without any fear. Similarly, Justice S. P. Bharucha, for himself and Justice Rajendra 

Babu, quoted the aforesaid paragraph from Tenney to substantiate their determination.5 This 

interpretation of legislative immunity does not condone bribery or regard it as unworthy of 

parliamentary officials, but rather contends that it is the legislature or the electorate, not the 

judiciary, who impose judgement on an official guilty of bribery. Allowing indictment of 

parliamentary representatives for actions related to their votes can result in the executive 

interfering with the representatives' parliamentary business for criminal investigation. By 

simply charging an extension of criminal and unethical motivations, this review may be applied 

 
4 [2010] UKSC 52 
5 Bhatia, G., 2020. Parliamentary Privileges – Indian Constitutional Law and Philosophy. [online] Indian 

Constitutional Law and Philosophy. Available at: <https://indconlawphil.wordpress.com/tag/parliamentary-

privileges (2).> [Accessed 12 April 2021]. 
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to all comments made, or votes cast in the legislature. This is sufficient to endanger the 

environment of liberty that is to be ensured through parliamentary immunity. 

1.2. Review of Related Literature. 

This research paper intrigued us to read articles and books that we would not have read. In this 

paper, we have taken help of several articles from various websites like Jstor, Westlaw and 

SCC Online. We had read and referred several journals and articles related to our topic for this 

paper which had been given reference at the end of our paper.  We had also taken help of the 

book named Constitution of India by V. N. Shukla, Mahendra Pal Singh.  

1.3. Objectives of the Research paper.  

We have tried to diversify and include as many topics as possible available that is related to 

our main topic. The focus of our study however remained one that is the misuse of the 

parliamentary privileges. Other objectives of our research paper are: 

• To study the origin and legitimacy of the parliamentary privileges given to the members 

of the Parliament.  

• How does Rule of Law describe parliamentary privileges as it is not adhering to the 

scope of Rule of Law.   

• To understand why and how parliamentary privileges have considered to be the 

necessary evil for the proper functioning of the government in context to the landmark 

judgments given by the Hon’ble Supreme Court and other High Courts.  

1.4. Research Problem 

The paper has two research problems that deals with very important questions which has been 

debated since the time Constitution was framed.  

• What justifies the parliamentary privileges and immunities given to the members 

of the Parliament? 

• To what extent can these privileges and immunities be exercised?  

1.5 Research Methodology 

The research for this paper is only done with the help of related articles and journals available 

online on various websites. Therefore, the research for this paper is based only secondary data, 

thus making it a non-doctoral research.  
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Chapter 2: Parliamentary Privileges: Meaning, Scope, origin and powers. 

This chapter deals with the meaning and the privileges under Parliamentary immunities given 

to them. We have discussed in the chapter in detail as to what exactly are parliamentary 

privileges and how it had originated in the British rule and then was adopted by our Indian 

Constitution. We have also given the Constitutional debated that had taken place during the 

framing of our Constitution.  

2.1 Meaning and Powers  

In the Indian Constitution, there is a significant provision relating to Privileges viz, Articles 

105 and 194 of the Indian constitution deals with the powers, rights, and immunities of 

parliament and its representatives, as well as state legislatures and their members. The rights 

of Indian parliamentarians are not exhaustively enumerated in the Indian constitution. Each of 

these clause’s section 3 applies expressly to the right of the house of commons at the time of 

the constitution's adoption. As a result, it essentially plays with all the rights that existed in the 

House of Commons on January 26, 1950. India in the case of Raja Ram Pal v Hon’ble speaker 

6described the word privilege as “A special right, advantage or value bestowed on a single 

individual. It is a peculiar privilege or favour given to one citizen as against another to do such 

acts”. Inherent in the word is the notion of anything, apart and distinct from a general right 

which is exercised by all individuals and connotes exclusive grant by the sovereign. The term 

grant by sovereign applies the right is conferred on them by the higher authority and the 

privilege an exemption is derived from them only to those individuals. As influenced by the 

rights of house of the commons. Whereas the number of the constitutional rights of the house 

and its individual members as against the crown's prerogative, the jurisdiction of the ordinary 

court of law, and the special rights of the house of lords has been described as the privileges of 

the house of commons.  

The definition of parliamentary privilege is sometimes confused. Its name doesn't help; the 

term "privilege" has unfortunate connotations, as it is synonymous with preferential care for 

individuals. To those unfamiliar with the word, "parliamentary privilege" may seem to mean 

that parliamentarians have unique privileges or protections, perhaps to the point where MPs 

 
6 (2007) 3SCC 184  

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-ii


Indian Journal of Law and Legal Research                                                                 Volume II Issue II | ISSN: 2582-8878 

                   

6 
 

and peers are "above the rules." The thought of parliamentarians being above the rules now, 

more than ever, does not sit well with the public's understanding of how it should be. 

This rights and freedoms, the most important of which is freedom of speech, attach to 

individual Members of each House, but only because the Houses cannot successfully execute 

their duties without the unhindered service of their Members, as Erskine May makes clear. The 

‘functionality theory' can be used to describe the fundamental meaning of privilege. It is the 

most common modern argument for putting aside the rules in relation to Parliamentary 

proceedings.7 In the case of the House of Commons, the theory assumes that Members of 

Parliament receive their right merely as a way of carrying out the House's joint duties – 

scrutinizing the government and approving public spending, legislating, and airing constituent 

complaints. Members' protections and immunities are granted so that they can carry out their 

duties; they are not inherent rights. Both Houses have vowed not to establish any additional 

privileges as a result of long-standing resolutions. To see how much these propositions can be 

sustained as unexceptionable concepts of Indian constitutional law and thus be accepted in their 

entirety, we'll look at some key features of our Constitution. 

A. Freedom of Speech - It is an open, frank and afraid debate in Parliament that is central 

to representative democracy. Freedom of expression plays a vital function for the 

assembly, like Parliament, allowing the Participants to share their opinions without fear 

of penalising for offenses like defamation or innuendo. In Sir John Eliot’s case, the law 

of freedom of expression was developed in parliament in the 17th century. In its XII 

report, Rajya Sabha holds that a member of parliament cannot be challenged outside 

the parliament in any court or position because the exposure will be interfering with 

freedom of expression. Lok Sabha subsequently held that it would be a disrespect for 

the court or a violation of the right if the proceedings were lodged for what was said at 

the building. "If proven that the parliament is sitting and its business is transacted, 

everything that says during that affair is immune from prosecution in any court," the 

Supreme Court held in the Tej Kiran case.8 

B. Publication under Parliamentary Authority - Both individuals involved in the 

publishing of a house proceeding shall be covered under the jurisdiction of the house 

itself. The printing privilege of the House or Legislature shall not extend to the 

 
7 Erskine May Parliamentary Practice Twenty-fourth edition, (London, 2011) p.203. 
8 1970 AIR 1573, 1971 SCR (1) 612 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-ii


Indian Journal of Law and Legal Research                                                                 Volume II Issue II | ISSN: 2582-8878 

                   

7 
 

publication of the secret assembly. We should also remember that immunity only covers 

a "report" of the house proceedings and not any "post" or "statement" of the 

proceedings.  

C. Rulemaking and Internal Autonomy - The Indian constitution has granted Parliament 

the right to govern itself, however it ought to be subject to the constitution. There is 

also no Parliament permission to pass legislation in its own domestic courts, otherwise 

it would be found to be null and void according to Article 118(1) of the Constitution. 

The internal autonomy of both houses is necessary to function efficiently without 

external intervention. The companies have the freedom to maintain their own internal 

problems without intervention by statutory or private authorities. Therefore, in favour 

of Article 122(2), in the case of any tribunal in India in two ways, no parliamentary 

officer shall be empowered by constitution. 

To begin, we must state that there are serious concerns that our Constitution is purely federal, 

and that Dicey’s classic definition of federalism for the United States of America or 

Switzerland applies to our constitution. We have a written constitution because none more 

would have sufficed under the situation, and we have States of their own special authority in 

delineated realms. However, these are not independent states that have given up those rights 

and formed their own union. Instead, the whole constitutional system is a living organism. In 

terms of power sharing, the Union has a commanding status, with the ability to take over the 

government of the states in certain circumstances. The truth is that federalism, as described in 

the American Constitution, is nothing more than a function of the dominance of state 

constitutions. As a result, comparing our constitution to a state constitution and applying the 

doctrine of federalism to our constitution's clauses would be incorrect.  

The truth is that our political system is founded on legislative democracy, with the executive 

branch, both at the federal and state levels, serving as nothing more than a body of the 

Legislature, answerable to it and only holding power for as long as the House of 

Representatives, which represents the people, has given it its trust. Our Constitution is based 

on the template of dominion constitutions, which is nothing more than a copy of the mother 

country's constitution when forming federations or commonwealths. Therefore, our 

Democracy cannot be subject to the contrast of a strictly territorial constitution. The rights of 

each institution and member of the Indian Union State are detailed in the Constitution, which 

is the source of all laws and procedures, and no organ, including the judiciary, can arrogate 

powers beyond those given by the Constitution. In accordance with the analogy of English 
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parliamentary supremacy, moreover, Parliament was given the authority, with a single majority 

of both houses, to amend and change the Constitution as it pleases; the only requirement is for 

two thirds of the members to be present to vote. Although, in its normal legislative capacity, it 

is true that Parliament is not sovereign as the UK Parliament, it nevertheless enjoys the same 

real and as effective political sovereignty as the British Parliament, because of the power to 

modify and alter a constitution, i.e., the fundamental law of the country governing all other 

laws and institutions. 

Thus, we see that nothing can deter Parliament, dominated by the party, from rewriting the 

entire Constitution by a secure majority and, if it is able to hold at least the legislatures of a 

half of the states, even to remove the sovereignty of the States given in certain realms. The 

residual powers, on the other hand, are conferred in the United States and can be amended by 

the Constitution only if three quarters of the States consent on it, and there can be no 

modification without that stipulation. 

2.2 Origin of the parliamentary privileges 

Parliamentary privilege, or the privileges and immunities exercised by Parliament as a whole 

and by Members of each House, is a complicated topic with a long history. Since the Middle 

Ages, the House of Commons has claimed such rights. The House's fight against executive 

intervention in the monarch's person is the general sense of privilege's early history; the latter 

context is broadly that of Parliament's battle with the courts for authority in this sector of private 

lex (the law of Parliament). Until going over any of the key takeaways from the history of 

privilege, two key points must be made. The first is to remind we of the object of Parliamentary 

privilege, which, contrary to popular belief, is not to preserve proprietary privileges that are no 

longer necessary in twenty-first-century Britain, but to ensure that a new, representative 

Parliament functions properly. The House of Commons Resolution of 1675 stated that privilege 

exists "so that Members may freely attend the public affairs of the House without disturbance 

or interruption." The second point to remember is that the most recognized of Parliament's 

freedom, free expression, is already enshrined in Article IX of the Bill of Rights of 1689. The 

courts have not failed to define provisions of the act in the recent era of privilege history. 

Parliament finally conceded that the courts set the boundaries of right, while the courts agreed 

that the internal workings of Parliament (exclusive cognizance) were a domain they would not 

enter. 
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Our representative democracy will not be complete without parliamentary privilege. It 

guarantees that Members of Parliament can talk openly during deliberations and defends 

Parliament's internal affairs from judicial intervention. Following the MPs' expenses fiasco, 

there were fears that Members of Parliament might use parliamentary immunity to prevent 

punishment for expenses theft. While the courts determined that a Member's costs were not 

covered by immunity, the government believed that, considering the issues posed by this case, 

the time had come for a thorough study of Parliament's privileges.  

In addition to determining that the rights, freedoms, and immunities enjoyed by legislatures 

under Articles 105 and 194 are subject to judicial scrutiny, oversight, and adjudication 

whenever they are exercised outside the four walls, the Supreme Court of India's majority 

opinion on special reference No. 1 of 1964 poses several very critical constitutional questions. 

Therefore, it seems that it is necessary to look at the constitutional questions raised by the 

Supreme Court's findings on the scope of Parliamentary Privileges. The rights are granted to 

all houses of parliament in order to allow them to operate effectively and efficiently and to 

discharge their duties without being obstructed or interfered with. The rights are granted to 

each house jointly as well as to its individual representatives. What do we mean by 

'parliamentary privileges?' This is a significant but often difficult question to answer. "Nothing 

is more difficult to describe than the indefinite powers or privileges enjoyed by any House of 

Parliament under the head of privilege or statute and tradition of Parliament,” Arnould said.9 

The word privilege, according to the Oxford dictionary, refers to a person's "unique right, 

benefit, or protection." That is a unique advantage or honor.” As a result, it can be deduced that 

the word privileges applied to the exclusive protections and benefits that members of 

parliament had over Indian citizens. Various scholars from around the world have viewed the 

term rights considering the rules and circumstances of their respective countries. 

The clauses of the Constitution on parliamentary privilege and immunity hold a special debt 

mark on the British Parliament's centuries-old conventions in this respect. This is also the only 

provision in which the Constitution refers directly to the British House of Commons. The 

rights, protections and immunities of the Chairs of Parliament, its members and committees 

are dealt with in Article 105. It shall ensure freedom of expression in Parliament to each 

member of Parliament and offer immunity from prosecution in all courts of law for something 

 
9 Arnould, Memoir of Thomas, first Lord Denman (1873), vol.ii, P 70 
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he or she has said or granted a vote in Parliament or in any of its committees. Equal immunity 

shall be accorded for publishing of any reports, letters, votes or trials under the jurisdiction of 

either House of Parliament. The different state assemblies, representatives and commissions 

referred to in Article 193 shall all be subject to certain rights. What has been the privilege? Is 

the House that privileged? If so, is it punishable by power? Furthermore, has his behaviour in 

contravention of the constitutional right, as provided for by Article 19(i)(a)10, of the Indian 

Constitution to freedom of speech and expression?' Moreover, should Parliament assume itself 

the power to overturn a constitutional right, without specifying its power and privileges and 

without telling the individual what such powers and privileges are? These are issues of great 

importance as they influence the very basis on which the democratic government system in 

India is based.  

The relation to the House of Commons was also a heated debate in the constituent assembly, 

in the text of the Constitution itself. Several representatives opposed the clause not only for 

being undignified but also for violating the sovereign nature of the Indian parliament, alone 

determine of its privileges11. The relation was also a savings clause, however, and when India 

inaugurated a new constitution, it had embarked on a rather uncharted shore, at least in terms 

of the functioning of legislative institutions. It was prudent to follow the conventions 

established by a body like the British Parliament, which had a long history and whose 

proceedings were well recognized in India, before her own legislative traditions crystallized 

into a definitive body of precedents from which the statute of rights and immunities could be 

formulated. 

The Indian Parliament has done little to define the rights, privileges, and immunities of its 

presidents, commissions, and Houses so far. What has been performed is recorded in the Rules 

of Procedure12, which mostly address two issues: right and member arrest or incarceration. Any 

member has the right to ask a question of privilege if it meets the requirements for admissibility. 

The following provisions must be met I no more than one question must be posed at the same 

sitting; (ii) the question must be limited to a recent occurrence; and (iii) the matter needs the 

House's involvement. Recent cases involving legislative rights, as well as the national debate 

 
10 According to Article 19 (i) (a) of Indian Constitution, “all Indian shall have right to freedom of speech and 

expression”. 
11 Constitution Assembly Debates, ' Parliamentary Privileges' (Indian Kanoon 1949) 

<https://indiankanoon.org/doc/151098/> accessed 16-4-2021 
12 Rules of Procedure' (loksabhaph.nic ) < http://loksabhaph.nic.in/writereaddata/Abstract/privilege.pdf> 

accessed 16-4-2021 
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that they sparked, seem to have shown some positive outcomes. The Deputy Speaker declared 

at the Seminar that the proposal for the appointment of a commission to determine Parliament's 

rights was now being seriously considered. He advocated for a thorough examination of the 

issue in all aspects so that a compromise could be reached. Whatever the committee's results 

are, and even though legislative rights are codified as a result, parliamentary privilege disputes 

are likely to continue. There is also the likelihood of a significant number of lawsuits in the 

area if a codified statute of rights is established. It is naive to believe that enacting a 

comprehensive legislation on the issue would automatically reduce disputes. Conflicts occur 

as a result of varying viewpoints and actions among members of Parliament and those outside 

of it. Although the need for such a law seems to be pressing, it is also critical to establish 

healthy conventions that will govern the behaviour of all parties involved in the industry. After 

all, conventions are widely accepted for facilitating the smooth operation of legislative 

structures in England. Such conventions should be consciously defined in India and strictly 

adhered to. In a free democracy, freedom of speech and expression must be responsible, and 

parliaments must be open to the public's ideas and desires. The problems arising from 

parliamentary privileges will become much easier to solve if India's parliamentary institutions, 

as well as their critics, are regularly inspired by these basic principles of democracy. 

Chapter 3: Rule of law and Parliamentary privileges.  

This chapter of the paper deals with Rule of Law in context of Parliamentary privileges. The 

whole idea of the parliamentary privileges being in debate is that it does not falls under the 

scope of the Rule of Law. Rule of Law means that everyone in a land is equal before the eyes 

of the law but giving the members of the Parliament such privileges defy the rule of, thus 

making it a controversial one. This chapter will explain in detail how rule of law describes 

immunities and the comparison of rule of law to the immunities and privileges. This chapter 

also answers our first research question that is how the privileges and the immunities giving to 

the members of the Parliament are justified and implemented in the Constitution.  

The supremacy of the Constitution is essential to the existence of a federal state in order to 

prevent either the federal unit's legislature or those of the member states from destroying or 

undermining the delicate balance of power that satisfies the specific requirements of states 

desirous of union but unwilling to merge their individuality in a unity. The authority of an 

independent judicial body to act as the interpreter of a scheme of power distribution protects 

the Constitution's supremacy. Changes to the Constitution are also not possible through the 
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normal legislative processes of the federal or state governments. As a result, the dominant 

feature of the British Constitution cannot be claimed by a federal constitution. The majority 

opinion in the U.P. case correctly concluded that adjudication of such a dispute is solely and 

exclusively entrusted to this country's judiciary. As a result, the Court ruled that the decision 

was invalid. The ultimate decision on the interpretation of article 194(3) must be made solely 

by the court 13with this country's judiciary. The majority advisory opinion held that 

sovereignty, which can be claimed by Parliament in England, cannot be claimed in the literal 

and absolute sense by any legislature in India. 

The supremacy of the Constitution is essential to the existence of a federal state in order to 

prevent either the federal unit's legislature or those of the member states from destroying or 

undermining the Constitution delicate balance of power that meets the specific needs of states 

desirous of union but unwilling to merge their borders individuality within a group. The 

Constitution's supremacy is protected by an independent judicial body's authority to act as the 

interpreter of a power distribution scheme Neither is there any change. In the Constitution, the 

ordinary process of federal or state government is possible laws and regulations d by a federal 

constitution like ours. Our legislatures unquestionably have plenary powers. However, these 

powers are limited by the fundamental concepts of the written Constitution itself, which is 

supreme and sovereign. As a result, there is no doubt that the sovereignty claimed by the 

Parliament of England cannot be claimed by any legislature in India. One could hardly argue 

with the preceding viewpoint. Even in England, modern trends show that Parliament's 

"sovereignty" in theory or practise cannot mean absolute or unlimited power, because 

"parliamentary government not only means the power to make decisions, but it also means the 

exercise of effective restraints on the use of power."14 The majority relied upon "weak and 

assailable premises" like the theory of separation of powers.15 In a parliamentary form of 

government, the cabinet system with its overlapping of personnel between  executive and 

legislature results in "confusion" of power rather than separation of power.”16 

Chapter 4: Constitutional and Precedential based analysis of Parliamentary privileges. 

 
13 A.I.R. 1965 S.C. at 763-64 
14 Donald Young, The British Parliament 250 (1962) 
15  3. A letter of Dr. P. K. Tripathi, published in the Hindustan Times, 

 New Delhi, Jan. 30, 196 
16 Wheare, Federal Government 86 (3d ed. 1956).  
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This chapter will include the analysis of the second research question that is, to what extent 

can the members exercise the immunities given to them. With the help of the landmark cases 

given by our Hon’ble Supreme Court and High Courts, we have tried to analyse the relationship 

between the Courts and Parliament by keeping in focus, how courts are the last resort in making 

sure that there is no misuse of the immunities and privileges given to the members.   

As one discusses the relationship between the courts and legislators, one must answer issues 

such as who has the power to determine whether a right exists and whether the courts will 

investigate the legitimacy of a committal by a legislature for contempt or lack of privilege, 

among other things in the circumstances in which legislators assert. In India, rights always drag 

the courts into the fray. In India, legislators can seek rights in three situations: (1) where the 

Constitution expressly grants it; (2) when enacted by a statute of the legislature; and (3) when 

enacted by a law of the legislature enjoyed by the House under Article 105(3) or 194(3). 

Sabharwal C J. framed the threshold question as follows: "Does this Court, within the 

constitutional scheme, have the jurisdiction to decide the content and scope of powers, 

privileges and immunities?”17 The first case to put the nature of parliamentary privileges to the 

test occurred a year after the Constitution's inauguration on January 26, 1950. Significantly, 

that case was also the result of a Blitz article in which the Speaker of the Legislative Assembly 

of Uttar Pradesh (one of the constituent states) was attacked. The Assembly's Privileges 

Committee reviewed the article, found it objectionable, and recommended action against the 

editor in charge of the journal at the time. The Assembly approved the Committee's 

recommendations, and the Speaker of the Assembly issued an arrest warrant as a result. The 

editor was apprehended in Bombay, transported to Lucknow, and kept in a hotel until the 

scheduled day for his appearance before the House Bar. The next day, a habeas court petition 

was filed on his behalf before the Supreme Court of India, alleging a violation of his 

constitutional right granted under Article 22(2) of the Constitution. The Court agreed with the 

claim and ordered his immediate release. As a result, a constitutional right triumphed over a 

legislative privilege.  The Press Commission, which was formed by the Government of India 

shortly after, ruled, based on the finding in this case, that no parliamentary privilege could be 

asserted in contravention of a guaranteed fundamental right that is Article 22. 18  

 

17 MANU/SC/0241/2007 {Raja Ram Pal) 
18  Report of the Press Commission, Government of India ‘09 
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The issue of the legislature's and its members' privileges and immunities figured prominently 

in two cases over the next three years in which an attempt was made to persuade two state high 

courts to interfere with the work of the two legislative assemblies. Misra vs. Nand Kishore 

19was an Orissa High Court case in which the petitioner challenged the action of the Speaker, 

who disallowed certain questions he had asked on the floor of the State Assembly. The High 

Court declined to intervene because this was a matter within the sole jurisdiction of the 

Legislature to regulate. In the second case, Singh vs. Govind, the Allahabad High Court was 

asked to decide whether certain disciplinary actions taken against the petitioner as a member 

of the Uttar Pradesh State Assembly were legal or not. Again, the court declined to intervene, 

stating, "...this court is not, in any sense whatsoever, a court of appeal or revision against the 

Legislature or against the rulings of the Speaker, who, as the holder of a high office, has the 

sole responsibility cast upon him of maintaining the prestige and dignity of the House."20 

According to Article 194, the Legislature has the authority to (i) be the sole judge of the legality 

of its own proceedings, (ii) punish its members for their behaviour in the House, and (iii) settle 

its own proceedings. Although the subject matter of these two cases was entirely within the 

Houses, it appears that the courts' refusal to intervene created a new attitude in the judiciary 

toward any matter arising out of parliamentary privileges. This was evident in the Bombay 

High Court's decision, which held that parliamentary privileges in India were not subject to the 

fundamental rights guaranteed by the Constitution. Only the legislature can provide a true 

solution. Since the Constituent Assembly passed Article 105(3) with the understanding that it 

was a temporary measure, it is time, at least after twelve years, to codify the privileges rather 

than keeping this branch of law in a nebulous state, with the result that the citizen will have to 

conduct research into the unwritten law of the privileges at the risk of being called before the 

"Bar of Legislature ".  On the other hand, whenever either Parliament or state legislatures claim 

a privilege, it is difficult to prove whether the British House of Commons enjoyed that privilege 

on the 26th of January 1950, the day of the Constitution's inauguration. Perhaps they will hide 

behind the majority decision of the Supreme Court that established it as the law of the land and 

claim that their privilege is supreme, allowing them to limit citizens' fundamental right to free 

speech and expression guaranteed by the Constitution. However, that would be an extremely 

unusual situation. The issue of parliamentary privilege was recently raised in another context, 

when the Minister of Fuel and Oil of the Government of India re- fused to provide details about 

 
19 1953 AIR Ori 111 
20 8Supreme Court Journal, Vol. No. XXII, p. 9 
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the terms of an agreement reached some time ago between the government and two foreign oil 

companies in response to questions from members on the floor of the House. The Speaker 

postponed his decision on the matter for a day before upholding the Minister's position, stating 

that it was in the government's best interests not to reveal these details for the time being. A 

few days later, almost out of nowhere, one of the capital's newspapers published a scoop with 

numerous details on the agreements. 

Chapter 5: Conclusion  

A privilege is a right, advantage, or immunity granted to or enjoyed by a person or group of 

people above and beyond the common benefit of others. May defines them as "the sum of 

peculiar rights enjoyed by each House collectively... and by members of each House 

individually, without which they could not discharge their functions and which exceed those 

possessed by other bodies and individuals."21 In India, the privileges are explicitly stated in 

articles 105 and 194. The first two clauses of these articles expressly grant freedom of speech, 

debate, vote, and publication under the authority of either House. Other powers, privileges, and 

immunities are the same as those enjoyed by the British House on January 26, 1950, unless 

otherwise defined by law. 

There have been cases of conflicts between Parliamentary privileges and citizens' fundamental 

rights, press freedom, and jurisdictional tensions between Parliament and the courts. Major 

conflicts include K.S.M. Sharma v. Shri Krishna Sinha (Searchlight case) 22and Keshav 

Singh23.  The Supreme Court delivered a balanced judgement in the Searchlight case46, 

subjecting the fundamental rights guaranteed under article 19(l)(a) to article 105(3) of the 

Constitution, but in Keshav Singh, the court opined, inter alia, that a citizen could move the 

court when punished for breach of privilege.  According to the facts of the case, Keshav Singh 

committed two acts of contempt, one outside the House and the other through his letter to the 

Speaker as well as his behaviour in front of the entire House. He had no reason to disparage 

the House. As a result, the punishment imposed by the House was within the scope of Article 

194(3) of the Indian Constitution. If such behaviour is subjected to judicial scrutiny, it will be 

difficult for the Houses of Parliament and state legislatures to carry out their duties. The ability 

to punish for contempt is an inherent power of legislatures and courts. Our Parliament cannot 

 
21May, Parliamentary Practice, 42 (16 ed.) 
22 AIR 1959 SC 395.  AIR 1965 SC 745 
23   AIR 1965 SC 745 
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be denied such authority on the grounds that it lacks judicial authority. It is argued that the 

Indian Parliament has judicial powers under article 61 to impeach the President and to remove 

judges under article 124(4) or article 218. The Chairmen/Speakers of the Houses concerned 

decide on the question of disqualification of members due to defections under Article XII of 

the Constitution. The Supreme Court's decision in P. V. Narasimha Rao v. State 24is troubling. 

In this case, most judges ruled that members of the allegedly conspired and took bribes to vote 

in the Lok Sabha in a particular manner and did vote in that manner are entitled to immunity 

from prosecution for conspiracy and corruption under Article 105(2) of the Constitution. This 

decision must be reviewed as soon as possible. Parliamentary privileges, which emerged as a 

shield in England, have not been used as a sword against the people. In India, the relationship 

between parliamentary privileges and fundamental rights and the courts is in flux. The 

codification of the other privileges, powers, and immunities under article 105(3) may provide 

some certainty, but such codification remains a distant possibility because it would allow courts 

to examine their validity. As a result, Parliament's privileges must yield to the Constitution's 

fundamental principles of freedom, equality, and justice, which serve as the foundation of the 

rule of law. When there is a risk of a conflict, the court and Parliament must exercise restraint.25 

Both must act in harmony with parliamentary democratic behaviour. 

 

 

 

 

 

 

 

 

 
24 (1998) 4 SCC 626. For comments, see, Balwant Singh Malik, "P. V. Narasimha Rao v. State: 

 A Critique ( 1 998) 8 SC 
25 Naveen Chandra Gupta v. Union of India, C.M.W.P. No. 16621 of 1999 (decided by Allahabad HC on April 

20, 1999 
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