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ABSTRACT 

Plea bargaining is a concept which has remained at the eye of a storm of 

controversy since many years. It has its roots in the United States of America 

but is now expanding across the globe. The practice has spread to France, 

Australia, Argentina, China, Germany and India. While some attorneys and 

judges extol the practice and uphold it as an inevitable part of the criminal 

justice system, the critics abhor it as they consider it to be a travesty of 

justice. This paper examines the practice of plea bargaining and compares 

the existing legal framework in the United States of America, Germany and 

India. The paper then analyses the practice of plea bargaining to understand 

whether it is necessary at all and if so, under what circumstances should it be 

used to ensure that the system of justice is not thwarted. 
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INTRODUCTION 

“In many courts, plea bargaining serves the convenience of the judge and the lawyers, not the 

ends of justice, because the courts simply lack the time to give everyone a fair trial.” 

- Jimmy Carter 

Plea bargaining is a concept which has remained at the eye of a storm of controversy since 

many years. The concept can be traced back to several centuries. One such instance was the 

1692 Salem witch trials, where the accused witches were given a chance to live if they 

confessed but were told that they would be executed if they did not.1 In 1969, James Earl Ray 

pleaded guilty to the murder of Martin Luther King Jr to avoid death penalty.2 Plea bargaining, 

however, was legally recognised much later. It has its roots in the United States of America but 

is now expanding across the globe. The practice has spread to France, Australia, Argentina, 

China, Nigeria, Germany and India.  

While some attorneys and judges extol the practice and uphold it as an inevitable part of the 

criminal justice system, the critics abhor it as they consider it to be a travesty of justice. This 

paper examines the practice of plea bargaining, looks into the various types of plea bargaining 

and compares the existing legal framework in the United States of America, Germany and 

India. It then analyses the practice of plea bargaining to understand whether it is necessary at 

all and if so, under what circumstances should it be used to ensure that the system of justice is 

not thwarted.  

TYPES OF PLEA BARGAINING 

There are three types of plea bargaining – charge bargaining, sentence bargaining and plea 

negotiation3.  

▪ Under charge bargaining, the defendant does not agree to the charge pressed by the 

prosecution but agrees to plead guilty to reduced charges.  

▪ Sentence bargaining involves assurances of lighter or alternative sentences in return for a 

defendant’s pleading guilty. The most common example under this is when the defendants, 

in order to avoid the death penalty, plead guilty to murder. It also occurs in less-serious 

 
1 plea bargaining | Definition, Types, History, & Facts, , ENCYCLOPEDIA BRITANNICA , 

https://www.britannica.com/topic/plea-bargaining (last visited Oct 22, 2021). 
2 James Earl Ray | Facts, Assassination of Martin Luther King, Jr., & Conspiracy Theories, , ENCYCLOPEDIA 

BRITANNICA , https://www.britannica.com/biography/James-Earl-Ray (last visited Oct 24, 2021). 
3 plea bargaining | Definition, Types, History, & Facts, supra note 1. 
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cases, such as pleading guilty to a charge in exchange for a sentence of “time served,” 

which generally means that the defendant would be immediately released.  

▪ In count bargaining, defendants who face multiple charges may be allowed to plead guilty 

to fewer counts. The charges need not be identical, the prosecutor may drop any charge or 

charges in exchange for a guilty plea on the remaining charges.  

 

THE UNITED STATES OF AMERICA 

Plea bargaining is the process whereby the defendant and the prosecutor work out a mutually 

satisfactory resolution of the criminal case without going to trial. The President’s Commission 

on Law Enforcement and Administration of Justice published an influential report in 1967 that 

recommended the recognition and widespread use of the practice of plea bargaining. Plea 

Bargaining gained official recognition by the Supreme Court of the United States as a formal 

procedure for the resolution of criminal case in 1970 in Brady v. United States.4 To avail plea 

bargaining, the defendant either takes a guilty plea or a plea of nolo contendere or “I do not 

contest”. For it to be legally valid, the prosecutor as well as the defendant must honour the 

terms of the agreement, which must be approved by the judge. In Santobello v. New York, the 

Supreme Court held that defendants are entitled to legal remedy if prosecutors break conditions 

specified in plea bargains.5 

In Boykin v. Alabama, the Supreme Court held that a guilty plea is enforceable only when it 

has been taken voluntarily. Due process must be followed and it must be affirmatively proved 

that the defendant who pleads guilty to a criminal charge has been apprised of his constitutional 

rights and has knowingly and voluntarily waived them.6   

In Lafler v. Cooper, the Supreme Court clarified the Sixth Amendment standard for reversing 

convictions due to ineffective assistance of counsel during plea bargaining.7 To claim that the 

counsel’s performance was deficient must be backed by the Strickland prejudice test which 

requires the defendant to show a reasonable possibility that the outcome of the plea process 

would have been different with competent advice.8  

 
4 Brady v. United States, 397 U.S. 742 (1970). 
5 Santobello v. New York, 404 U.S. 257 (1971), 261. 
6 Boykin v. Alabama, 395 U.S. 238 (1969). 
7 Lafler v. Cooper, 566 U.S. 156 (2012). 
8 Strickland v. Washington, 466 U.S. 668 (1984). 
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An Alford Plea or a “best-interests plea” registers a formal claim neither of guilt nor innocence 

toward charges brought against a defendant in criminal court.9 The term comes from the case 

North Carolina v. Alford Supreme Court case, in which the defendant argued that his guilty 

plea was involuntary as it was out of a fear of being awarded the death sentence and not because 

he was guilty of committing murder. The Supreme Court ruled that the defendant can enter this 

kind of plea “when [the defendant] concludes that his interests require a guilty plea and the 

record strongly indicates guilt.”10 Alford plea is not permitted by all the states and the specific 

consequences vary among the states that do recognise it. Alford plea is embroiled in 

controversy and is criticsed for allowing law enforcement and prosecutors to close a case with 

a conviction, even if the real perpetrator has not been identified and caught.11 This has further 

implications as the true perpetrator of the crime remains free.  

As per the Department of Justice’s Bureau of Justice Assistance, an overwhelming majority, 

about 90-95 percent of cases result in plea bargaining.12 

GERMANY 

John Langbein, American comparative law scholar, referred to Germany as a “land without 

plea bargaining” in 1979.13  

The reason was the structural differences between Germany and the United States. As opposed 

to the jury system in the US, the German system has provisions for a relatively straightforward 

trial procedure that obviated the need for detours through out-of-court negotiations. The pretrial 

investigation, which establishes the basis for the trial, is comprehensive. A record of the steps 

taken in a pre-trial investigation is maintained in a dossier, which can be accessed by the trial 

court as well as the defense lawyer.14 The pretrial investigation must be impartial and hence, 

even exonerating evidence must be gathered.15 It is conducted by the prosecutor and the police. 

 
9 Alford Plea, LII / LEGAL INFORMATION INSTITUTE, https://www.law.cornell.edu/wex/alford_plea (last visited 

Oct 22, 2021). 
10 North Carolina v. Alford, 400 U.S. 25 (1970). 
11 Alford Pleas: Prosecutors’ Choice for the Wrongfully Convicted | Criminal Legal News, 

https://www.criminallegalnews.org/news/2017/nov/16/alford-pleas-prosecutors-choice-wrongfully-convicted/ 

(last visited Oct 22, 2021). 
12 Plea bargain, LII / LEGAL INFORMATION INSTITUTE , https://www.law.cornell.edu/wex/plea_bargain (last 

visited Oct 24, 2021). 
13 John H. Langbein, Land without Plea Bargaining: How the Germans Do It, 78 MICH. LAW REV. 204–225 

(1979). 
14 STRAFPROZESSORDNUNG [STPO] [CODE OF CRIMINAL PROCEDURE], Feb. 1, 1877, 

REICHSGESETZBLATT [RGBL.] 253, as amended, § 147. 
15 Id. § 160, para. 2. 
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Germany follows the inquisitorial system, in which the judge is actively involved in the 

investigation of the case. At trial, the presiding judge directs the evidence to be gathered and 

interrogates witnesses.16  

An upsurge in caseloads was noted in the 1970s and again in the 1990s. Even then, instead of 

introducing plea bargaining, the legislature turned certain minor crimes into mere 

administrative violations that could be disposed of without trial.17 The prosecutors were given 

a wider discretion by the legislature to dismiss non-felony cases without trial, mostly in 

exchange by a payment to a charitable organization by the suspect.18  Another tool which was 

frequently used to deal with non-serious cases is the Strafbefehl.  Strafbefehl or a penal order 

is a written proceeding in which the judge imposes a sentence, a suspended prison sentence of 

up to one year or a fine, upon written application of the prosecutor. If the defendant appeals 

the penal order, a simplified trial is held.19 

The principles of a fair trial, principles such as the presumption of innocence, the right to a 

public trial before an independent tribunal and the privilege against self-incrimination are some 

principles which Germany shares with the other common law countries. Yet it initially had no 

mechanism of plea bargaining.20 There are two additional features of the German system, 

which must be considered in this regard – the inquisitorial system and the Schuldprinzip or the 

guilt principle. 

▪ The inquisitorial system - As the German judges play a predominant role in the German 

criminal system, the verdict is expected to have a firm basis in the material truth established 

through a fact-finding process by the Court and settlement by plea-bargaining was not 

considered acceptable.21 This power of the judges is considered so paramount that the duty 

to “discover the truth” applies even if the defendant confesses in open court.22  

▪ Schuldprinzip or the guilt principle - Further, according to this principle, the sentence must 

 
16 Id. § 238, para. 1. 
17 John H. Langbein, Controlling Prosecutorial Discretion in Germany, 41 U. CHI. L. REV. 439, 452 (1974). 
18 StPO §§ 153, 153a. 
19 StPO §§ 407 et seq. 
20 Alexander Schemmel, Christian Corell & Natalie Richter, Plea Bargaining in Criminal Proceedings: 

Changes to Criminal Defense Counsel Practice as a Result of the German Constitutional Court Verdict of 19 

March 2013?, 15 GERMAN LAW JOURNAL 43–64 (2014). 
21 StPO § 261 (requiring the court to base its conclusion exclusively on the evidence taken at the trial),  StPO §§ 

407 et seq. 
22 BGH, Case No. 4 StR 240/97 at para. 26, Thomas Weigend, The Decay of the Inquisitorial Ideal: Plea 

Bargaining Invades German Criminal Procedure, in CRIME, PROCEDURE AND EVIDENCE IN A 

COMPARATIVE AND INTERNATIONAL CONTEXT 39, 44 (John Jackson et al. eds., 2008). 
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reflect the defendant’s blameworthiness and it must be proportionately related to the 

sanction imposed on him.23 This principle, which has its basis in the guarantee of human 

dignity and personal liberty24 and the rule of law25, has been accorded constitutional 

status.26 The provision has its basis in substantive criminal law. Nevertheless, it has 

procedural implications because the court is obliged to find the facts that are essential to 

establish the level of the defendant’s guilt.27 

Nevertheless, over the years, the practice of negotiated settlement crept into the criminal justice 

system. When the matter of constitutionality of negotiated settlements arose before the Federal 

Constitutional Court in 1987, it held that if certain fundamental principles are respected, 

negotiated agreements are not unconstitutional.28 In 1997, certain ground rules were laid down 

by the Federal Court of Justice for negotiated agreements.29 It provoked criticism as it was 

unclear if the lower courts would follow them in practice. 

The Federal Constitutional Court discussed the reasons behind the rise of plea bargaining, some 

of which were the increase in complex and sophisticated cases of white-collar crimes, rise of 

well-trained and well-paid lawyers, who employed delaying tactics and increased reliance on 

human rights.30 The work of the European Court of Human Rights led to an increase in disputes 

regarding the admissibility of evidence which resulted in an increased burden on the German 

trial system. Against this backdrop, negotiated judgments presented a welcome respite. 

Nevertheless, the German legislature in 2009 passed a law amending the StPO to authorise plea 

bargaining.31 A new provision § 257c StPO was added, which allowed a judge to reach an 

understanding with the parties about the outcome of the case. The requirements established 

previously by the Federal Constitutional Court and the Federal Court of Justice were largely 

codified by this law. Section 257c StPO confers on the court a central role in plea bargaining. 

 
23 Schemmel, Corell, and Richter, supra note 20. 
24 GRUNDGESETZ FÜR DIE BUNDESREPUBLIK DEUTSCHLAND [GRUNDGESETZ] [GG] [BASIC 

LAW], May 23, 1949, BGBl., arts. 1(1), 2(1). 
25 Id. art. 20(3). 
26 Judgment of Mar. 19, 2013 paras. 53–54. 
27 Schemmel, Corell, and Richter, supra note 20. 
28 Bundesverfassungsgericht [BVerfG – Federal Constitutional Court], Case No. 2 BvR 1133/86, 1987 NEUE 

JURISTISCHE WOCHENSCHRIFT [NJW] 2662 (Jan. 27 1987), 

http://dejure.org/dienste/vernetzung/rechtsprechung?Text=2+BvR+1133/86. 
29 BGH, Case No. 4 StR 240/97; STEPHEN THAMAN, COMPARATIVE CRIMINAL PROCEDURE, 145–50 

(2002). 
30 Judgment of Mar. 19, 2013 
31 DEUTSCHER BUNDESTAG: DRUCKSACHEN [BT] 16/09 (Ger.), available at: 

http://dip21.bundestag.de/dip21/btd/16/123/1612310.pdf (explaining the Federal government’s official reasons 

for the new legislation). 
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It allows the judges to initiate negotiations and also determine the minimum and maximum 

punishment that would be pronounced as part of the negotiations. However, the statute also 

limits the discretion of the judges by prohibiting charge bargaining. § 257c(1) explicitly refers 

to § 244(2) StPO, which obliges the court to independently search for the truth. Further, as per 

§ 257c(2), the sentence must be proportionate to the “true” guilt of the defendant. Section 

257c(4) gives judges larger discretion for renouncing the agreement as it allows them to 

withdraw the offer if a legal or factual matter has been overlooked or if the defendant’s conduct 

does not meet their expectation.  

German law, however, does not recuse the judges and at the trial, the defendant will face the 

same judges who had taken part in the failed negotiations, significantly reducing the practical 

implications of excluding the defendant’s confession from the evidence at trial. The parties 

retain their right to appeal the judgment, and this cannot be waived in advance.32 

The challenge to the constitutionality of the 2009 legislation came before the Constitutional 

Court when it was challenged by way of Verfassungsbeschwerden or constitutional 

complaints.33 The Court upheld the constitutionality of the legislation. It, however, asked the 

legislature to continue monitoring its effectiveness. It remarked that if systemic violations 

persist, the legislature must amend the provisions and, if necessary, ban judgment negotiations 

altogether.34 

INDIA 

INITIAL APPREHENSIONS AND A GRADUAL SHIFT IN ATTITUDE 

The Supreme Court in Murlidhar Meghraj Loya v. State of Maharashtra referred to plea 

bargaining as ‘trading out’ and remarked, “It is idle to speculate on the virtue of negotiated 

settlements of criminal cases, as obtains in the United States but in our jurisdiction, especially 

in the area of dangerous economic crimes and food offences, this practice intrudes on society’s 

interests by opposing society’s decision expressed through predetermined legislative fixation 

of minimum sentences and by subtly subverting the mandate of the law.”35 In  Kasambhai 

Abdul Rehman Bhai Sheikh v. State of Gujarat, the Court was of the view that “The practice 

 
32 StPO § 302, para. 1, sentence 2. 
33 Judgment of Mar. 19, 2013. 
34 Id. 
35 Murlidhar Meghraj Loya v. State of Maharashtra AIR 1976 SC 1929. 
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of plea bargaining would tend to encourage corruption, collusion and pollute the pure fount of 

justice.”36 The Supreme Court, in State of Uttar Pradesh v. Chandrika, was of the view that 

“Mere acceptance or admission of the guilt should not be a ground for reduction of sentence.” 

The Law Commission of India, in its 142nd, 154th and 177th report, advocated for the 

introduction of plea bargaining in India. The Justice Malimath Committee on reforms of the 

criminal justice system endorsed the various recommendations of the Law Commission.  

The provisions regarding plea bargaining were inserted in the Code of Criminal Procedure in 

2006 by introducing Chapter XXI-A, comprising sections 265A to 265L.37 

THE PROCESS OF PLEA BARGAINING IN INDIA  

According to section 265-A, plea bargaining is applicable in case of offences punishable with 

up to 7 years of imprisonment. It, however, does not apply to offences committed against 

women or a child under fourteen years of age. It is also not applicable in case of offences that 

affect the socio-economic conditions of the country.  

As per section 265-B, the application for plea bargaining can be made in the Court where the 

trial of the accused is pending. The application should contain a brief description of the case, 

the offence with which the accused is charged and a sworn-affidavit by the accused that he has 

exercised this option willingly, after understanding the nature and extent of the punishment 

provided in the law. Plea bargaining cannot be availed if the accused was previously convicted 

by the court for the same offence.  

After receiving such application, the Court issues notice to the complainant or the Public 

Prosecutor, as the case may be, and the accused to appear before it on a fixed date. After the 

parties appear in the Court, the Court examines the accused in camera to ascertain that the 

accused has filed the application voluntarily. Once the Court is satisfied that the accused has 

exercised this option out of his free will and not under any duress, the Court gives the parties 

time to work out a mutually satisfactory disposition.  

Section 265-C lays down the guidelines for mutually satisfactory disposition and the procedure 

which the courts need to follow. It is the duty of the Court to ensure that the entire process is 

 
36 Kasambhai Abdul Rehman Bhai Sheikh v. State of Gujarat AIR 1980 SC 854. 
37 The Code of Criminal Procedure, Chapter XXI-A, Section 265A to 265L. 
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completed voluntarily. The report of the mutually satisfactory disposition has to be submitted 

before the Court in accordance with section 265-D. Such a report should be signed by the 

presiding officer of the Court and all other persons who participated in the meeting. Once a 

satisfactory disposition has been worked out, the Court disposes the case in accordance with 

section 265-E and delivers the judgment, signed by the presiding officer, in open Court as per 

section 265-F.  

According to section 265-G, the judgment delivered by the court is final and it cannot be 

appealed. An exception is carved out for special leave petition under Article 136 and writ 

petition under Articles 226 and 227 of the Constitution38.  

In India, plea bargaining is still at a nascent stage. An increased awareness of the concept and 

its right application by the judiciary is necessary and of utmost important to ensure that this 

concept is rightly applied.  

ANALYSING THE CONCEPT OF PLEA BARGAINING IN INDIA – REPLACING THE SEARCH FOR 

TRUTH WITH A SYSTEM OF NEGOTIATION?  

While plea bargaining is defended as a necessary evil, it needs to be examined whether it serves 

the ends of justice. It is possible that the accused may opt for plea bargaining even though he 

is innocent if he fears that he would be convicted.39 On the other hand, if the defendant is 

certain that he will be convicted and that there is no way out, he will definitely turn to plea 

bargaining as the last resort.  Thus, the defendant may conveniently take the plea of nolo-

contendere and will get away with a lighter sentence. This will undermine public confidence 

and the faith reposed in the criminal justice system.  

Though there is an enormous backlog of cases in the Indian judiciary, the duty of the judges is 

to ensure justice and not merely the disposal of the cases at hand. While justice delayed is 

justice denied, resorting to plea bargaining in all cases neither serves the ends of justice nor 

ensures that the defendant will not commit a similar crime again. Sentence bargaining serves 

as a mere tool of convenience for the defendant.40  

Though section 265-C, CrPC provides guidelines for mutually satisfactory disposition, it may 

 
38 INDIA CONST. art. 136, 226, 227. 
39 Lucian E. Dervan & Vanessa Edkins, The Innocent Defendant’s Dilemma: An Innovative Empirical Study of 

Plea Bargaining’s Innocence Problem, 103 JOURNAL OF CRIMINAL LAW AND CRIMINOLOGY (2013). 
40 Albert W. Alschuler, The Changing Plea Bargaining Debate, 69 CALIFORNIA LAW REVIEW 652–730 (1981). 
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be difficult to ensure that participation in the process by the defendant is on his own volition if 

the proceedings are not recorded and supervised by the Court.41 Further, due to corruption in 

the administration and police, the rich may pay the poor to plead guilty to an offence.  

Even in the United States, where plea bargaining is popular, the Supreme Court has said that 

to “secure greater speed, economy, and convenience in administration of the law at the price 

of fundamental principles” is to pay too high a price42, “congestion in the courts cannot justify 

a legal rule that produces unjust results”43 and “administrative convenience alone is insufficient 

to make valid what otherwise is a violation of due process of law.”44 

Another question which crops up is whether an absolute abolition is necessary and desirable.45 

Plea bargaining is useful when the case is based on a weak foundation. If due to the death of a 

critical witness or inadequate evidence, the prosecutor’s case has weakened, going to trial may 

not be preferable as the trial may be prolonged due to inconclusive evidence.46 Another instance 

where this concept is particularly important is in cases where the defendant, who is charged 

with a lesser offence, is used as an informer to convict an individual who has committed a more 

serious offence and is likely to pose a greater threat to the society if he is acquitted due to lack 

of conclusive evidence. It should, however, be ensured that the defendant is not coerced to 

plead guilty.  

CONCLUSION 

Plea bargaining can be a useful tool but it should not be allowed in each and every case such 

that it leads to an abuse of the process. A comparative analysis shows that plea bargaining is 

widely used in the United States, has shown a growing popularity in Germany and is at a 

nascent stage in India. An overwhelming majority, about 90-95 percent, of cases result in plea 

bargaining in the United States of America.47 Such a rampant use of plea bargaining can lead 

to an abuse of the process. Thus, the concept is deeply embroiled in a controversy. Further, 

Alford plea is criticised for allowing law enforcement and prosecutors to close a case with a 

 
41 Frank H. Easterbrook, Plea Bargaining as Compromise, 101 YALE LAW JOURNAL 1969–1978 (1992). 
42 Bruton v. United States, 391 U.S. 123, 135 (1968) (quoting People v. Fisher, 249 N.Y. 419, 432, 164 N.E. 

336, 341 (1928) (Lehman, J., dissenting)). 
43 United States v. Reliable Transfer Co., 421 U.S. 397, 408 (1975). 
44 Cleveland Bd. of Educ. v. Lafleur, 414 U.S. 632, 647 (1974). 
45 Stephen J. Schulhofer, Is Plea Bargaining Inevitable?, 97 HARVARD LAW REVIEW 1037–1107 (1984). 
46 Moise Berger, The Case against Plea Bargaining, 62 AMERICAN BAR ASSOCIATION JOURNAL 5, 621–624 

(1976). 
47 Plea bargain, LII / LEGAL INFORMATION INSTITUTE , https://www.law.cornell.edu/wex/plea_bargain (last 

visited Oct 24, 2021). 
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conviction, even if the real perpetrator has not been identified and caught. German law has 

detailed provisions for the process of plea bargaining. The constitutionality of the legislative 

provisions relating to plea bargaining was upheld by the Constitutional Court in Germany.48 It, 

however, asked the legislature to continue monitoring its effectiveness. It remarked that if 

systemic violations persist, the legislature must amend the provisions and, if necessary, ban 

judgment negotiations altogether. Therefore, it must be ensured that the procedural safeguards, 

to ascertain that the plea is taken voluntarily, are appropriately implemented. Plea bargaining 

is still at a nascent stage in India. An increased awareness of the concept and its right 

application by the judiciary is necessary and of utmost important to ensure that this concept is 

rightly applied.  

The concept of plea bargaining has seen a steady growth in popularity across the globe. If 

rightly propagated and applied, plea bargaining will be beneficial for the courts and will not 

remain a weak link of the criminal justice system.  

 

 

 
48 Judgment of Mar. 19, 2013. 
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