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ABSTRACT

Family disputes involving divorce, child custody, maintenance, and property
distribution often lead to prolonged litigation, emotional distress, and
financial burden for the parties involved. Traditional adversarial court
proceedings may intensify conflicts rather than resolve them amicably. In
this context, family mediation has emerged as an alternative dispute
resolution mechanism aimed at facilitating cooperative dialogue and
mutually acceptable settlements between disputing parties. Family mediation
emphasizes communication, voluntary participation, confidentiality, and the
involvement of a neutral third-party mediator who assists the parties in
identifying their interests and exploring possible solutions.

This study examines the effectiveness of family mediation in resolving
family conflicts and reducing the burden on judicial institutions. It evaluates
how mediation promotes amicable settlement, preserves familial
relationships, and provides faster and less expensive dispute resolution
compared to traditional litigation. The research also analyzes the legal
framework governing mediation in India, particularly the provisions relating
to mediation in family disputes and the enactment of the Mediation Act,
2023, which has strengthened institutional mediation mechanisms. Through
doctrinal and analytical methods, the study assesses the advantages,
limitations, and practical challenges in the implementation of family
mediation.

The research concludes that family mediation plays a crucial role in fostering
cooperative problem-solving, protecting the interests of children, and
encouraging sustainable conflict resolution. However, the effectiveness of
mediation depends upon awareness, trained mediators, institutional support,
and the willingness of parties to participate in the mediation process.
Strengthening mediation infrastructure and promoting a mediation culture
can significantly enhance the resolution of family disputes in India.

Keywords: Mediation, alternative dispute resolution, court-annexed,
settlement
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1. INTRODUCTION

Family disputes are among the most sensitive and complex forms of conflicts in society. Issues
such as divorce, child custody, maintenance, domestic disagreements, and property disputes
often involve deep emotional, psychological, and social dimensions. Traditional litigation in
courts follows an adversarial process in which parties attempt to prove their claims and defeat
the opposing side. While this system ensures legal adjudication, it often aggravates hostility

between family members, prolongs disputes, and places a heavy burden on the judicial system.

In recent decades, alternative dispute resolution (ADR) mechanisms have gained prominence
as effective tools for resolving conflicts outside the conventional court system. Among these
mechanisms, mediation has emerged as a particularly valuable method for resolving family
disputes. Family mediation is a structured process in which a neutral third party, known as a
mediator, facilitates communication between disputing parties to help them reach a voluntary
and mutually acceptable agreement. Unlike litigation, mediation focuses on collaboration,
understanding interests, and maintaining relationships rather than determining winners and

losers.

The relevance of family mediation has increased significantly in India due to the growing
number of matrimonial disputes and the backlog of cases in courts. Recognizing the importance
of amicable dispute resolution, Indian courts and legislators have encouraged mediation in
family matters. Various legal provisions, including those under family laws and civil
procedure, promote mediation as a preliminary step before litigation or during the pendency of
cases. The enactment of the Mediation Act, 2023 marks a significant development in
strengthening the institutional framework for mediation and promoting its wider adoption

across different types of disputes, including family conflicts.

Family mediation offers several advantages over traditional litigation. It is generally faster,
more cost-effective, and less formal. The process provides a confidential environment where
parties can openly discuss their concerns and interests. Moreover, mediation focuses on
preserving relationships and ensuring that solutions are tailored to the needs of the parties,
especially when children are involved. This makes mediation particularly suitable for family
disputes, where the continuation of relationships and emotional well-being are crucial

considerations.
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However, despite its potential benefits, the effectiveness of family mediation depends on
several factors, including the availability of trained mediators, awareness among litigants,
institutional support, and the willingness of parties to engage in constructive dialogue. In some
cases, power imbalances, emotional trauma, or lack of legal awareness may affect the fairness

of mediation outcomes.

This research aims to examine the effectiveness of family mediation as a mechanism for
resolving conflicts within families. It analyzes the legal framework governing mediation in
India, evaluates the benefits and limitations of mediation in family disputes, and explores how
mediation can contribute to faster, more amicable, and sustainable conflict resolution. The
study also seeks to highlight the role of mediation in reducing judicial backlog and promoting

a culture of consensual dispute resolution in society.

2. RESEARCH METHODOLOGY

Research methodology forms the foundation of any academic study as it provides the
systematic framework for conducting research and analyzing data. The present study on the
effectiveness of family mediation in conflict resolution adopts a doctrinal and analytical

research approach.

The research is primarily based on doctrinal research methodology, which involves the analysis
of existing legal principles, statutes, judicial decisions, and scholarly writings related to family
mediation. Relevant legal provisions, case laws, and legislative developments have been

examined to understand the legal framework governing mediation in family disputes.

In addition to doctrinal research, the study also adopts an analytical approach to evaluate the
effectiveness of family mediation in resolving conflicts. The research critically examines the

advantages and limitations of mediation as compared to traditional litigation in family disputes.

The study relies on both primary and secondary sources of data. Primary sources include
statutes, legal provisions, judicial decisions, and official reports relating to mediation and
family law. Secondary sources consist of books, research articles, journals, reports, and
academic publications written by scholars and legal experts in the field of mediation and

alternative dispute resolution.

The research also examines judicial pronouncements of the Supreme Court of India and various
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High Courts which have encouraged the use of mediation in matrimonial and family disputes.
These judicial interpretations provide valuable insights into the practical application of

mediation in the Indian legal system.

The methodology further includes a comparative analysis of mediation with traditional court
litigation to evaluate its effectiveness in terms of time, cost, and preservation of relationships.
Through this approach, the study aims to provide a comprehensive understanding of the role

of mediation in resolving family disputes.
3. OBJECTIVE OF THE STUDY
The main objectives of the present research are as follows:

1. To examine the concept and nature of family mediation as a mechanism for dispute

resolution.
2. To analyze the legal framework governing mediation in family disputes in India.
3. To evaluate the effectiveness of family mediation in resolving family conflicts.
4. To study the advantages of mediation over traditional litigation in family matters.
5. To identify the challenges and limitations in the implementation of family mediation.
6. To suggest possible reforms for strengthening the mediation system in family disputes.
4. RESEARCH QUESTIONS
The present research seeks to answer the following questions:
1. What is the concept and scope of family mediation in conflict resolution?

2. How effective is family mediation in resolving disputes such as divorce, maintenance,

and child custody?

3. What legal provisions and institutional mechanisms support mediation in family

disputes in India?
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4. What are the advantages of mediation compared to traditional litigation in family

courts?

5. What challenges affect the implementation and effectiveness of family mediation?

5. HYPOTHESIS

The hypothesis of the present research is as follows:

Primary Hypothesis

Family mediation is an effective mechanism for resolving family disputes as it promotes

amicable settlements, reduces litigation costs, and preserves relationships between parties.

Secondary Hypothesis

The effectiveness of family mediation depends upon factors such as awareness among litigants,
availability of trained mediators, institutional support, and proper implementation of mediation

laws.

6. SCOPE AND SIGNIFICANCE OF STUDY

The present study examines the role and effectiveness of family mediation as a mechanism for
resolving disputes arising within families. Family conflicts such as divorce, maintenance, child
custody, and property disputes often lead to lengthy litigation, emotional stress, and financial
burden on the parties involved. The scope of this study is to analyze how mediation serves as
an alternative dispute resolution mechanism that encourages dialogue, cooperation, and
mutually acceptable settlements between disputing parties. The study focuses on the legal
framework governing mediation in India, including the provisions introduced under the
Mediation Act, 2023 and the role of mediation centres established within courts. It also
examines judicial approaches that promote mediation in family disputes, particularly through

the encouragement provided by the Supreme Court of India and various High Courts.

The significance of this study lies in highlighting the growing importance of mediation in
reducing the burden on courts and providing faster and cost-effective dispute resolution. Family
mediation helps preserve relationships, promotes cooperative decision-making, and protects

the interests of children involved in family disputes. By analyzing the advantages and
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challenges of mediation, this study contributes to a better understanding of its role in promoting

amicable and sustainable conflict resolution within the family justice system.
7. CRITERIA FOR MEASURING MEDIATION SUCCESS

The success of family mediation in resolving conflicts is gauged by various factors that
evaluate the quality, stability, and enforceability of agreements made during mediation.
Achievement in mediation does not merely equate to reaching an agreement but also the
sustainability of the resolution, fairness, and benefits for all the parties. Voluntary compliance
is one of the main indicators of the success of mediation and involves the readiness of parties
to comply with the provisions of the mediated agreement without coercive intervention by legal
means.! Under Section 4 of the Mediation Act, 2023, mediation agreements are binding in law
and thus can be enforced as much as arbitral awards are enforceable under the Arbitration and
Conciliation Act, 1996. Voluntary compliance is, however, a stronger success indicator than

enforcement.?

Another essential requirement is mutual satisfaction and fairness of the settlement. In contrast
to litigation, where judgments are imposed by courts, mediation enables parties to design
solutions that are specific to their needs and situations. The Mediation Act, 2023, under Section
5, provides that mediation is done on a voluntary basis, thus making it more likely that parties
view the outcome as fair and equitable. Equitable agreements are those that reconcile the
interests of both sides, offer fair financial settlements, and secure the welfare of children and

other family members involved in the dispute.

Another critical test of mediation success is the durability of agreements. Mediation must work
in such a way as to deliver lasting solutions to conflicts and not mere short-term relief. A
mediated settlement that still works effectively without an aggravation of differences or
intervention by the courts is a successful mediation. Section 9 of the Family Courts Act, 1984,

promotes attempts at conciliation to find enduring solutions to disputes matrimonial.

Moreover, the psychological and emotional well-being of parties after mediation is a major

factor. Mediation is a less confrontational method than litigation, minimizing emotional

! Alexander Oddy, “What is the Definition of Success in Mediation?” Kluwer Mediation Blog, 2011 available
at: https://mediationblog kluwerarbitration.com/2011/12/01/what-is-the-definition-of-success-in-mediation-2/
2 “Nishith Desai Associates Decoding the Mediation Act, 2023,” available at:
https://www.nishithdesai.com/NewsDetails/10748
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trauma, particularly in delicate cases relating to child custody or domestic violence. According
to Section 14 of the Protection of Women from Domestic Violence Act, 2005, courts can order
parties to counseling, seeing the need for psychological counseling in the resolution of

disputes.’

The last of the criteria is reducing judicial workload. Mediation can be said to be effective if it
reduces the workload of family courts so that they can hear only those cases that actually need
adjudication. The Legal Services Authorities Act, 1987, promotes alternative dispute resolution
(ADR) systems, such as mediation, in order to reduce court procedures and enhance access to

justice.*
7.1 ADVANTAGES OVER TRADITIONAL LITIGATION

Family mediation has a number of benefits over conventional litigation, and it is a favored
approach to resolving disputes in a friendly and effective manner. Perhaps the most important
advantage is that mediation is a less confrontational process, promoting cooperation instead of
conflict. In contrast to litigation, where parties tend to fight aggressively in court, mediation
promotes open communication and negotiation, enabling families to maintain relationships
instead of cutting them off. This is especially important in child cases, where the cooperation
of the parents is needed for the well-being of the children. The Hindu Marriage Act, 1955, and
the Special Marriage Act, 1954, provide for reconciliation attempts prior to divorce, supporting

the role of mediation in resolving matrimonial conflicts.

Another major benefit of mediation is that it is confidential. Under Section 22 of the Mediation
Act, 2023, all communications, documents, and discussions in the course of mediation are
confidential to ensure that intimate family issues remain private. Unlike court proceedings,
which form part of the public record, leading to reputational harm and emotional distress for
the parties, confidentiality in mediation permits parties to air their issues without fear of their

statements being used against them in court.’

3 Echo A Rivera, April M Eolic and Cris M Sullivan, “Abused Mothers’ Safety Concerns and Court Mediators’
Custody Recommendations - PMC,” 27 Journal of family violence.

% Shahla F. Al, “Chapter 1: Court mediation reform aims in a global context” Elgar Online: The online content
platform for Edward Elgar Publishing, 2018 available at:
https://www.elgaronline.com/monochap/9781786435859/chapter01.xhtml

> “Confidentiality,” The Mediation Act, 2023 available at: https://kanoongpt.in/bare-acts/the-mediation-act-
2023/ma-section-22-67d0cdb2a8e39398
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Mediation is also more adaptable and personalized than litigation. Court decisions adhere to
legal precedent and statute law, tending to offer limited room for customized solutions.
Mediation, by contrast, permits parties to work out agreements that are personally designed to
suit them. For instance, in cases of child custody, mediation permits parents to construct
individualized co-parenting arrangements that are responsive to their working hours, travel
obligations, and the best interests of the child. The guardianship and wards act, 1890, focuses
on the well-being of the child in disputes over custody. Mediation accomplishes this objective

by bringing about harmonious decision-making.

One of the main strengths of mediation is cost-effectiveness. Litigation encompasses high legal
bills, court fees, and very long delays and is, thus, costly to families. Mediation, by comparison,
is much cheaper since parties are able to settle the disputes without breaking the bank by way
of payment of high lawyer's fees. The Legal Services Authorities Act, 1987, under Section 19
encourages mediation as an inexpensive mechanism to resolve disputes by ensuring access to

justice for the financially weaker section of society.

Mediation also provides a quicker resolution compared to litigation, where cases often drag on
for years due to judicial backlog. The Mediation Act, 2023, under Section 18, stipulates that
mediation proceedings should be completed within 120 days, with an extension of 60 days if
necessary. This time-bound approach ensures that disputes are resolved efficiently, reducing

emotional and financial strain on the parties.

In addition, mediation is more compliant with agreements than court judgments. Since
mediation comes with mutual agreements, parties tend to follow voluntarily because they
willingly signed the terms. Mediated settlements are also binding under the law under Section

19 of the Mediation Act, 2023, as it protects enforceability in a cooperative framework.

7.2 COST-EFFECTIVENESS AND TIME EFFICIENCY

Perhaps the strongest reason why mediation is more preferable than litigation is that it is cost-
effective. Court proceedings in family disputes are costly to pursue as they involve paying for
legal representation, court fees, and several hearings over a long period of time. Mediation,
however, minimizes these expenses by providing a simple, casual resolution process. The Legal
Services Authorities Act, 1987, Section 19 encourages free legal aid and mediation services to

economically weaker sections of society so that there is equal access to mechanisms for
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resolving disputes.®

In court, costs are higher because of lengthy hearings, expert advice, and voluminous legal
documents. Mediation reduces most of these costs by allowing direct negotiations between
parties, minimizing the use of voluminous legal documents. Moreover, mediation sessions can
be arranged at the convenience of the parties, eliminating the lengthy process of court

scheduling and adjournments.

Mediation is also very time-effective, providing a more expeditious solution to family conflicts.
The Mediation Act, 2023, under Section 18, provides for a definite timeframe for mediation
hearings, mandating them to be finished within 120 days with a possible additional extension
of 60 days for complicated cases. This is much faster compared to Indian family litigation that
takes several years to produce a final judgment due to case backlog in Indian family courts.
The Family Courts Act, 1984, places great importance on the resolution of disputes in a timely
manner, but practical limitations frequently result in delays. Mediation is an effective remedy
to these delays by offering a structured yet flexible process for resolving disputes in an efficient

manncr.

The psychological and emotional burden of extended litigation also renders mediation a
preferable choice. Extended courtroom wars can amplify stress, put pressure on relationships,
and have a detrimental effect on children entangled in custody or divorce battles. Mediation
reduces these effects by providing a cooperative, solution-focused process that emphasizes the
health of all involved. The Protection of Women from Domestic Violence Act, 2005, under
Section 14, provides for counseling and conciliation attempts to reduce emotional distress,

which is in consonance with the objectives of mediation.

In addition, mediation takes the strain off the justice system by deferring family conflict from
congested courts. Courts are encouraged through the Mediation and Conciliation Rules, 2004,
drawn under the Civil Procedure Code, 1908, to refer matrimonial and custody matters to
mediation before adjudication on litigation. Mediation enables conflicts to be solved outside

the courts, thus allowing the judiciary to use its resources more effectively and deal with

% Constantin-Adi Gavrila, “Mediation vs Litigation: The Advantages of Settling Out of Court” Kluwer
Mediation Blog, 2023 available at: https://mediationblog.kluwerarbitration.com/2023/06/14/mediation-vs-
litigation-the-advantages-of-settling-out-of-court/
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matters that need intervention of the judge.’
7.3 PARTICIPANT SATISFACTION AND COMPLIANCE RATES

Family mediation success is heavily reliant on participant satisfaction and adherence to
mediated agreements. Satisfaction is measured by the parties' sense of fairness, the mediation
process, and how well their concerns were addressed. Compliance is the extent to which parties
follow the terms of the mediated settlement without the need for judicial enforcement. High
participant satisfaction is usually associated with voluntary compliance, which is a major

measure of mediation effectiveness.

A core reason why mediation is more likely to bring greater participant satisfaction than
litigation is the freedom it affords the disputing parties. In accordance with Section 5 of the
Mediation Act, 2023, mediation is based on voluntary participation so that both parties opt for
it voluntarily. This voluntary aspect promotes a collaborative setting in which the parties feel
more empowered over the resolution process, thus creating increased ownership and
acceptability of the ultimate agreement. Mediation also allows for face-to-face interaction
between parties to air grievances and negotiate solutions that best suit their individual interests
and situations. This is especially critical in family conflicts, where psychological

considerations and relationship dynamics are largely involved in solving the conflict.

Another factor that keeps participants satisfied is the confidentiality that is upheld during
mediation. As stated under Section 22 of the Mediation Act, 2023, all proceedings in mediation
are confidential, which fosters free talk without the risk of sensitive information being revealed
in open court records. This is unlike litigation, where family conflicts are part of the open public

record, and tensions and social stigmatization are usually heightened.

The level of participant compliance in mediation also depends on the enforceability of
mediation agreements. Mediated settlements are given the same legal efficacy as arbitral
awards under the Arbitration and Conciliation Act, 1996, pursuant to Section 27 of the
Mediation Act, 2023, ensuring that parties will comply with agreed terms. The legally binding
status of these agreements offers comfort to participants while allowing the flexibility offered

by mediation. Furthermore, the Family Courts Act, 1984, in Section 9, promotes mediation and

7 «Official Website : Delhi District Courts,” available at: https://delhidistrictcourts.nic.in/mediation-
conciliationrules
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conciliation in family cases, underlining the significance of settlements by negotiation.®

While mediation has high compliance rates, there are some issues. Situations in which there
are imbalances of power—Ilike domestic violence cases or economic disparities—can influence
participant satisfaction if one side feels coerced into a decision. The Protection of Women from
Domestic Violence Act, 2005, under Section 14, requires counseling prior to mediation so that
vulnerable parties can receive appropriate assistance. This guarantees that mediation occurs in

an impartial and balanced fashion, resulting in more satisfactory and enforceable decisions.
7.4 FACTORS INFLUENCING MEDIATION OUTCOMES

There are various factors that affect the success of family mediation, which in turn determine
if the process will result in a successful and lasting resolution. One of the main factors is the
readiness of parties to negotiate in good faith. Mediation depends on mutual cooperation, and
if parties approach it with an open mind, chances of reaching a friendly settlement are high.
The Mediation Act, 2023, Section 5, provides that a participation in mediation shall be
voluntary, but the process's success relies on the good faith of the parties to amicably settle

their disputes.

Another critical factor is the neutrality and competence of the mediator. A competent mediator
with training in family law, counseling psychology, and dispute settlement skills can lead
fruitful negotiations and steer parties toward equitable resolutions. The Mediation and
Conciliation Rules, 2004, enacted in terms of the Civil Procedure Code, 1908, provide for
regulations regarding the qualifications and behavior of mediators, but stress impartiality and
professional competence. In addition, the Legal Services Authorities Act, 1987, under Section
19, encourages training and accreditation schemes for mediators so that family mediation is

dealt with by trained professionals.’

The character of the conflict also influences mediation results. Some family conflicts, like
financial settlements and child custody agreements, can be more intricate and need further legal

examination. The Guardians and Wards Act, 1890, gives precedence to the child's welfare in

8 Shalaka Patil, “The Mediation Act, 2023: India Paves The Way For A New Mediation Law — Part II”” Kluwer
Mediation Blog, 2025 available at: https://mediationblog.kluwerarbitration.com/2025/02/12/the-mediation-act-
2023-india-paves-the-way-for-a-new-mediation-law-part-ii/

? ResponsiveWeblnc, “Mediation & Conciliation Centre, High court Lucknow Bench, Lucknow” available at:
https://highcourtmediationcentrelucknow.gov.in/
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cases of custody, which usually involves psychological assessments and long-term parenting
arrangements. In these situations, mediators need to combine legal expertise with psychological

understanding to develop durable agreements.

Power disparities between contesting parties are an issue in another form. Where one party is
economically reliant on the other or has been a victim of domestic violence, mediation will not
lead to equitable results. The Protection of Women from Domestic Violence Act, 2005, makes
certain that women in such circumstances are safeguarded through law and even access
mediation only under equitable terms. Judicial courts usually examine if mediation can be used

in such situations to make sure it doesn't cause coerced agreements.
7.5 RECOMMENDATIONS FOR ENHANCING EFFECTIVENESS

To increase the efficiency of family mediation, there are some legal, procedural, and
institutional reforms that need to be put in place. Among the recommendations, one is
standardization of training and certification of mediators. Although mediation has been
accepted in different legislations, a standardized national policy regarding mediator
qualification is necessary. The Mediation Act, 2023, gives a framework for qualifications of
mediators, but further steps should be taken to formulate standardized training schemes that
include legal, psychological, and cultural aspects of dispute settlement. The Legal Services
Authorities Act, 1987, in Section 19, already favors legal aid to mediation, and extending these
services to include strenuous training to mediators would improve the quality of mediation

services.

Another significant suggestion is the inclusion of pre-mediation counseling services. Most
family conflicts entail emotional distress and psychological trauma, which can hamper
successful negotiation. By including compulsory pre-mediation counseling, as proposed under
Section 14 of the Protection of Women from Domestic Violence Act, 2005, mediation can be
more equitable and balanced. Counseling makes parties enter mediation with clarity and

readiness, decreasing the chances of coerced or uninformed agreements.!°

The creation of specialized family mediation centers within the court system would also

enhance accessibility and efficiency. Mediation is presently carried out in court-attached

10 “The Importance of Relationship to a Negotiation or a Mediation,” Mike Greg available at:
https://mikegreg.com/blog/importance-relationship-negotiation-or-mediation
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centers or private organizations, which might not be as accessible to everyone. The Family
Courts Act, 1984, promotes conciliation and mediation, but the creation of exclusive family
mediation centers with skilled professionals would increase its enforcement. These centers
would be able to offer a formal, supportive setting for dispute resolution without direct judicial

involvement.

Another important suggestion is the digitization of mediation procedures to make it more
accessible. Online dispute resolution (ODR) tools have become increasingly popular, and
virtual mediation websites can be brought into the fold of the existing legal system. The
Information Technology Act, 2000, gives the law for electronic agreements, and adding ODR
for family mediation may eliminate logistical impediments and allow mediation to reach people

in distant locations.

Secondly, awareness programs and legal literacy initiatives need to be increased to make
people aware of the advantages of mediation. Most families turn to litigation just because they
are unaware of the alternative dispute resolution mechanisms. The Legal Services Authorities
Act, 1987, requires public legal awareness programs, and increasing the same could prompt

more individuals to think of mediation before going to courts.

Last but not least, enforcement mechanisms of mediation agreements need to be enhanced to
monitor compliance in the long run. Although Section 27 of the Mediation Act, 2023, ensures
enforceability of settlements arrived at through mediation, other means like post-mediation
follow-up and monitoring schemes could improve compliance with agreements. Family courts
may have to implement periodic review sessions to check for compliance, especially in cases

where there are children and maintenance involved.

8. CHALLENGES AND LIMITATIONS IN IMPLEMENTING FAMILY MEDIATION
IN INDIA

8.1 SOCIO-CULTURAL BARRIERS AND MISCONCEPTIONS

Family mediation in India faces significant socio-cultural challenges due to traditional beliefs
and social norms. In many communities, family disputes are still perceived as private matters
that should be resolved within the family rather than through external intervention. This

mindset often discourages individuals, particularly women, from seeking mediation as they
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fear social stigma or family disapproval. The reluctance to engage in mediation is further
exacerbated by misconceptions that mediation is a compromise on justice, as opposed to a

structured conflict resolution mechanism.!!

Despite legal provisions under the Family Courts Act, 1984, which emphasize mediation in
family matters, cultural resistance remains a challenge. Families often prefer informal
arbitration through elders or religious leaders, leading to outcomes that may not align with legal
rights and principles of justice. Additionally, the patriarchal structure prevalent in many parts
of India influences mediation outcomes, as male family members often exert control over the
process. The Protection of Women from Domestic Violence Act, 2005, provides a legal
framework to safeguard the rights of women, but its implementation in mediation is hindered

when cultural norms discourage women from asserting their legal rights.
8.2 LEGAL AND PROCEDURAL HURDLES

Although India has recognized mediation as a legitimate dispute resolution method, legal and
procedural complexities hinder its seamless implementation. The Mediation Act, 2023,
provides a structured framework for mediation, including provisions for the voluntary nature
of mediation under Section S and confidentiality under Section 22. However, the lack of clarity
regarding the interplay between mediation agreements and other legal proceedings often
creates confusion among litigants. For instance, while mediated settlements are legally binding
under Section 27 of the Mediation Act, 2023, enforcement issues may arise if one party later

contests the agreement.'?

Another procedural hurdle is the inconsistent referral of family disputes to mediation by courts.
Under Section 89 of the Civil Procedure Code, 1908, courts are empowered to refer cases to
mediation, but the discretionary nature of this provision leads to inconsistencies in
implementation. While some courts actively encourage mediation, others prefer adjudication,
leading to delays in dispute resolution. Additionally, procedural delays in appointing mediators
and scheduling mediation sessions create further obstacles, particularly in overburdened

judicial systems.

' Anupam Sanghi, “Resolving cultural concerns in family feuds through mediation” Bar and Bench - Indian
Legal news, 7 February 2025.

12 “India: The Mediation Act 2023 - will the ADR wave pick up momentum?,” International Bar Association
available at: https://www.ibanet.org/india-mediation-act-2023-will-the-ADR-wave-pick-up-momentum
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8.3 INADEQUATE TRAINING AND CERTIFICATION OF MEDIATORS

A significant challenge in implementing family mediation in India is the lack of well-trained
mediators. While the Mediation and Conciliation Rules, 2004, lay down certain
qualifications for mediators, there is no uniform national certification process. Mediators often
come from diverse professional backgrounds, including law, psychology, and social work, but

without standardized training, the quality of mediation services varies widely.

The Legal Services Authorities Act, 1987, under Section 19, mandates training programs for
legal aid and mediation, but the existing infrastructure is insufficient to meet the growing
demand for trained professionals. Many mediators lack specialized knowledge in family law,
child custody laws under the Guardians and Wards Act, 1890, and gender-sensitive
mediation techniques. Without proper certification, mediation services remain inconsistent,

leading to a lack of trust in the process.
8.4 POWER IMBALANCES AND GENDER ISSUES

Power imbalances, particularly in cases involving domestic violence, financial dependence, or
coercion, pose a significant challenge in family mediation. In many cases, one party—typically
the financially stronger or more dominant partner—may exert undue influence over the other,
leading to unfair settlements. The Protection of Women from Domestic Violence Act, 2005,
under Section 14, mandates counseling to ensure that women in vulnerable situations receive
necessary legal and emotional support before mediation. However, enforcement of this
provision remains inconsistent, and victims of abuse may still be pressured into accepting

unfavorable agreements.'?

Furthermore, gender biases within the mediation process itself can affect outcomes. In some
cases, mediators, influenced by traditional gender roles, may encourage women to
"compromise" rather than assert their legal rights. This issue is particularly prevalent in cases
of divorce, child custody, and maintenance, where women often face societal pressure to
reconcile rather than seek a fair settlement. While the Hindu Marriage Act, 1955, and Muslim

Women (Protection of Rights on Divorce) Act, 1986, provide legal remedies, mediation

13 «“Coercive Control Literature Review,” Australian Institute of Family Studies available at:
https://aifs.gov.au/research/research-reports/coercive-control-literature-review
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processes must be carefully structured to ensure that gender biases do not undermine justice.
8.5 ACCESSIBILITY AND PUBLIC AWARENESS CHALLENGES

Despite legal mandates promoting mediation, many individuals are unaware of its availability
and benefits. The Legal Services Authorities Act, 1987, emphasizes legal aid and mediation
awareness, but many litigants, particularly in rural areas, are unfamiliar with these provisions.
Additionally, language barriers, lack of digital literacy, and limited outreach efforts make it

difficult for individuals to access mediation services.

Court-annexed mediation centers exist under the Family Courts Act, 1984, but their
availability is limited to major urban areas. Individuals from remote locations often find it
challenging to access trained mediators, forcing them to resort to traditional litigation. The lack
of user-friendly resources explaining the mediation process further discourages participation,

leading to a preference for adversarial legal proceedings instead.
8.6 RESISTANCE FROM TRADITIONAL LEGAL PRACTICES

The Indian legal system has traditionally been adversarial, with litigation being the primary
mode of dispute resolution. This legacy contributes to resistance from legal professionals,
many of whom perceive mediation as a threat to conventional legal practice. Some lawyers
discourage clients from opting for mediation, fearing a loss of professional fees associated with
prolonged litigation. This resistance is evident despite Section 89 of the Civil Procedure

Code, 1908, explicitly recognizing mediation as a viable dispute resolution method.'*

Judicial attitudes also play a role in the slow adoption of mediation. While some judges actively
promote mediation, others remain skeptical of its effectiveness, leading to inconsistent
implementation across different courts. The absence of mandatory mediation in family disputes
further limits its adoption, as courts often prefer direct adjudication over alternative dispute

resolution.
8.7 URBAN-RURAL IMPLEMENTATION DISPARITIES

Family mediation in India is primarily accessible in urban areas, where court-annexed

14 “Litigation lawyer,” ELP Law available at: https://elplaw.in/practice-area/litigation-alternate-dispute-
resolution/
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mediation centers and private mediation institutions are more prevalent. Rural areas, however,
lack the necessary infrastructure, trained professionals, and awareness programs to implement
mediation effectively. The Legal Services Authorities Act, 1987, mandates legal aid programs

in rural regions, but mediation remains underutilized due to logistical challenges.

In many rural communities, informal dispute resolution through village panchayats or religious
leaders continues to be the preferred method. While these mechanisms provide localized
solutions, they often lack the neutrality and legal safeguards present in formal mediation.
Additionally, cultural biases within these traditional structures may result in gender-
discriminatory outcomes, particularly in cases of marital disputes and property division.
Strengthening rural mediation infrastructure through government initiatives and expanding

digital mediation platforms could help bridge this gap.
8.8 STRATEGIES FOR OVERCOMING IMPLEMENTATION OBSTACLES

To address these challenges, several strategies must be implemented to enhance the
effectiveness and accessibility of family mediation in India. Firstly, mandatory mediator
certification and training programs should be introduced to ensure that mediators possess the
necessary legal and psychological expertise. The Mediation Act, 2023, provides a basic
framework, but additional reforms are needed to create a standardized national certification

system.!>

Secondly, awareness campaigns and legal literacy programs should be expanded, particularly
in rural areas. The Legal Services Authorities Act, 1987, already mandates legal aid programs,
and these should be leveraged to promote mediation as a viable alternative to litigation. Digital
mediation platforms, facilitated under the Information Technology Act, 2000, can further

increase accessibility, especially for individuals in remote locations.

Additionally, ensuring gender-sensitive mediation practices is crucial. Special provisions under
the Protection of Women from Domestic Violence Act, 2005, should be strictly enforced to
protect vulnerable parties from coercion. Court-monitored mediation in cases involving

domestic violence and financial disparities could prevent power imbalances from affecting

!> Shalaka Patil, “The Mediation Act 2023: India Paves The Way for a New Mediation Law - Part 1 Kluwer
Mediation Blog, 2025 available at: https://mediationblog.kluwerarbitration.com/2025/02/07/the-mediation-act-
2023-india-paves-the-way-for-a-new-mediation-law-part-1/
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outcomes.

Finally, stronger enforcement mechanisms should be established for mediated agreements.
While Section 27 of the Mediation Act, 2023, provides for enforceability, post-mediation
monitoring programs and legal follow-ups can ensure long-term compliance. By implementing
these reforms, family mediation in India can overcome existing obstacles and become a more

effective tool for conflict resolution.

8. CONCLUSION

Family disputes often involve deep emotional, social, and financial complexities, which make
their resolution through traditional adversarial litigation difficult and time-consuming. Court
proceedings frequently intensify hostility between the parties and may lead to prolonged
conflicts, thereby affecting not only the individuals involved but also the stability of family
relationships. In this context, family mediation has emerged as an effective and constructive

method for resolving such disputes in a cooperative and amicable manner.

The study highlights that mediation provides a platform where disputing parties can
communicate openly with the assistance of a neutral mediator and work toward mutually
acceptable solutions. Unlike litigation, mediation emphasizes dialogue, understanding, and
compromise rather than confrontation. As a result, it helps preserve family relationships, reduce

emotional stress, and protect the interests of children involved in family disputes.

The research also examines the legal framework governing mediation in India, particularly the
developments introduced through the Mediation Act, 2023. The enactment of this legislation
represents a significant step toward institutionalizing mediation and promoting its wider use in
various types of disputes, including family matters. The encouragement provided by courts,
especially the Supreme Court of India and various High Courts, has also played an important

role in strengthening the mediation process.
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