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ABSTRACT

Jurisdiction forms the backbone of international law because it determines the
authority of States to regulate conduct, enforce laws, and administer justice within
and beyond their territorial boundaries. Traditionally, jurisdiction was closely
linked to the principle of territorial sovereignty, under which States exercised
exclusive control over activities occurring within their borders. However, the rapid
growth of globalisation, transnational commerce, cyber operations, international
terrorism, and human rights concerns has significantly transformed the traditional
understanding of jurisdiction. This paper critically examines the evolution of
jurisdiction in contemporary international law by analysing the traditional
principles of territoriality, nationality, passive personality, protective principle, and
universal jurisdiction. It further explores the increasing expansion of extraterritorial
jurisdiction and the legal conflicts arising from overlapping claims by multiple
States. The study also evaluates procedural limitations such as sovereign immunity,
diplomatic immunity, and the immunity of State officials, while analysing the role
of international tribunals such as the International Court of Justice and the
International Criminal Court in ensuring global accountability. Special attention
has been given to modern jurisdictional challenges emerging from cyberspace,
outer space activities, and transboundary environmental harm, where traditional
territorial approaches appear increasingly inadequate. Through a doctrinal and
analytical methodology based on international conventions, judicial precedents,
and State practice, the paper argues that international law is gradually shifting
from rigid territorial models towards more flexible and functional forms of
jurisdiction. The paper concludes that effective international cooperation and
clearer jurisdictional standards are essential for maintaining legal certainty,
sovereign balance, and global justice in an increasingly interconnected world.
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1. Introduction

At the core of the international legal order lies the principle of State sovereignty—the concept,
tracing its roots to the Peace of Westphalia in 1648, that a State possesses supreme and exclusive
authority over its territory and the people within it. The legal manifestation of this sovereignty is
jurisdiction: the lawful power of a State to make, apply, and enforce its rules of conduct!.
Historically, jurisdiction was fundamentally a geographic concept. A State’s authority ended where
its borders met the next. However, in an era characterized by hyper-globalization, transnational
commerce, and the borderless expanse of cyberspace, this traditional territorial framework is under

unprecedented strain.

Today, the issue of jurisdiction is arguably the most dynamic and contentious area of international
law. When an environmental disaster in one nation destroys property in another, when a
multinational corporation headquartered in Europe commits human rights abuses in Africa, or
when a cyberattack launched from servers in Asia cripples infrastructure in North America, the

critical legal question is no longer just what law applies, but whose law applies.

International law recognizes three distinct facets of jurisdiction: prescriptive jurisdiction (the
power to make laws), adjudicative jurisdiction (the power of courts to hear cases), and
enforcement jurisdiction (the power to compel compliance). While enforcement remains strictly
tethered to a State's physical territory, the right to prescribe laws has expanded dramatically. States
increasingly assert extraterritorial jurisdiction based on the nationality of the offender, the
nationality of the victim, threats to national security, or even the universal condemnation of specific

heinous crimes, such as genocide and piracy.

This proliferation of jurisdictional bases inevitably leads to overlapping claims. A single act can
now legally trigger the jurisdiction of three or four different States simultaneously, creating severe

legal conflicts, diplomatic friction, and the risk of double jeopardy for individuals.?

' A.V. Dicey, A Digest of the Law of England with Reference to the Conflict of Laws (1896), pp. 1-2
2 Amnesty International, "Universal Jurisdiction: Questions and Answers," available at:
https://www.amnesty.org/en/documents/ior53/020/2001/en/ (last visited May 1, 2026)
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2. The Traditional Bases of Prescriptive Jurisdiction

The starting point for any analysis of prescriptive jurisdiction is the Permanent Court of
International Justice’s (PCLJ) landmark ruling in the SS Lotus Case (France v. Turkey, 1927). The
Court established that international law does not prohibit a State from exercising jurisdiction in its
own territory over acts that took place abroad, provided no specific prohibitive rule exists. This

created a permissive, rather than restrictive, environment for jurisdictional claims.?

However, to maintain comity and avoid arbitrary overreach, customary international law has
crystallized around five recognized bases upon which a State may legitimately prescribe its laws
to regulate conduct. These principles reflect the varying degrees of connection between a sovereign

State and the act, actor, or victim in question.
2.1 The Territoriality Principle

The territoriality principle is the bedrock of international jurisdiction. It is universally accepted
that a State possesses absolute, exclusive authority over all persons, property, and events within its
physical borders, airspace, and territorial waters. This principle is heavily relied upon because the
State where the crime occurs is generally best equipped to investigate, gather evidence, and

maintain public order?.

Because modern crimes frequently cross borders, the territoriality principle has evolved into two

distinct sub-categories:

e Subjective Territoriality: A State has jurisdiction over offenses that are commenced
within its territory, even if the act is consummated abroad. For instance, if a conspiracy to
commit fraud is hatched in London but the financial damage occurs in Tokyo, the United

Kingdom retains jurisdiction because the chain of events began on its soil.

e Objective Territoriality: Conversely, a State has jurisdiction over offenses that are
completed within its territory, even if the acts were initiated elsewhere. If a bomb is mailed
from Country A but detonates and causes harm in Country B, Country B claims jurisdiction.

This objective application has paved the way for the highly debated "Effects Doctrine"

* The Hague Justice Portal, "Academic Research on the Lotus Principle and Jurisdiction," available at:
http://www.haguejusticeportal.net/ (last visited May 1, 2026).
4R.Y. Jennings, ‘Extra-territorial Jurisdiction and United States Antitrust Laws’ (1957) 33 BYIL 146 at 151-2.
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(explored in subsequent chapters), where States claim jurisdiction over foreign conduct

that produces substantial domestic economic or social effects.
2.2 The Nationality Principle (Active Personality)

Under the nationality principle, a State may exercise jurisdiction over the conduct of its own
nationals, regardless of where in the world they are located. This principle is rooted in the bond of
allegiance; just as a State owes diplomatic protection to its citizens abroad, those citizens owe a

reciprocal duty to obey the fundamental laws of their home State.

While civil law countries (such as France and Germany) frequently rely on the nationality principle
to prosecute their citizens for crimes committed abroad, common law countries (like the US and
the UK) traditionally prefer territoriality, invoking nationality only for specific, severe offenses

like treason, bribery of foreign officials, or sex tourism.

Crucially, this principle also extends to legal persons. Corporations are generally subject to the
jurisdiction of the State in which they are incorporated or where they maintain their registered

headquarters.
2.3 The Passive Personality Principle

The passive personality principle allows a State to claim jurisdiction over an act committed abroad

by a foreign national, based solely on the fact that the victim of the act was a national of that State.

Historically, this was the most controversial basis for jurisdiction. Critics argued it was inherently
unfair, as it subjected individuals to the laws of a foreign nation they had never set foot in, simply
because they interacted with one of its citizens. However, in the modern era, customary
international law has widely accepted passive personality in limited, specific contexts—primarily
concerning terrorism, hostage-taking, and organized international violence. If a terrorist group
attacks an international hotel in Mumbai specifically to target and kill American and British
tourists, both the United States and the United Kingdom will assert jurisdiction over the foreign

perpetrators based on the passive personality principle.’

5 European Commission, "Data protection outside the EU (GDPR Extraterritoriality)," available at:
https://ec.europa.eu/info/law/law-topic/data-protection/data-transfers-outside-eu_en (last visited May 1, 2026).
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2.4 The Protective Principle

The protective principle grants a State the authority to prescribe laws covering conduct committed
abroad by foreign nationals if that conduct fundamentally threatens the State's vital security,

sovereignty, or core governmental functions.

Unlike the passive personality principle, which focuses on harm to private citizens, the protective
principle focuses on harm to the State apparatus itself. It is strictly limited in scope. Universally
recognized applications include espionage, treason, counterfeiting the State’s currency, plotting a
coup d'état, or falsifying official government documents (like visas or passports). It cannot be used
to claim jurisdiction over ordinary cross-border crimes. The underlying rationale is self-defense; a
State must be able to protect its sovereign integrity even when the threat originates outside its

borders.°
2.5 The Universality Principle (Universal Jurisdiction)

The universality principle stands apart from the previous four. It requires no geographical, national,
or sovereign link between the prosecuting State and the crime. Instead, it is based on the nature of
the crime itself. Certain offenses are deemed so heinous, so destructive to the international legal
order, that they are considered crimes against all of mankind (hostis humani generis).
Consequently, any State in the world has the legal right—and sometimes the treaty-bound

obligation—to prosecute the perpetrators.’

Historically, universal jurisdiction applied exclusively to piracy on the high seas, as pirates
operated outside any State's territorial jurisdiction and threatened global maritime trade. Following

the atrocities of World War II, customary international law expanded this category to include:
e Genocide
o Crimes Against Humanity

e War Crimes (Grave breaches of the Geneva Conventions)

¢ Lawfare, "Extraterritoriality and the Effects Doctrine in International Law," available at:
https://www.lawfareblog.com/ (last visited May 1, 2026).

7 United Nations Office on Drugs and Crime (UNODC), "Mutual Legal Assistance and Extradition," available
at: https://www.unodc.org/unodc/en/legal-tools/mutual-legal-assistance.html (last visited May 1, 2026).
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e Torture
o Slavery

The most famous application of this principle was the 1961 Eichmann trial, wherein Israel
prosecuted Nazi logistics architect Adolf Eichmann for crimes committed in Europe before the
State of Israel even existed. More recently, universal jurisdiction has been utilized by European
domestic courts (particularly in Germany and Sweden) to prosecute Syrian officials for state-
sponsored torture committed during the Syrian civil war, demonstrating the principle's vital role in

combating global impunity when territorial States or international tribunals cannot or will not act.
3. Extraterritoriality and Conflicts of Jurisdiction

As demonstrated by the traditional bases of jurisdiction, modern international law permits States
to project their legal authority far beyond their physical borders. This phenomenon, known as
extraterritoriality, is increasingly necessary in a globalized world where commerce, crime, and
communication are inherently transnational. However, this expansion inevitably leads to a

structural problem in international law: concurrent jurisdiction.

When multiple States possess a valid legal claim to prosecute the same individual or regulate the
same conduct, it creates severe legal conflicts, diplomatic friction, and the risk of subjecting

individuals to contradictory legal obligations.®
3.1 The Rise of Extraterritoriality and the "Effects Doctrine"

The most aggressive expansion of extraterritorial jurisdiction is the "Effects Doctrine," an
outgrowth of the objective territoriality principle. Pioneered by the United States—particularly in
antitrust and securities law—this doctrine asserts that a State has jurisdiction over foreign conduct
committed by foreign nationals if that conduct produces a "substantial, direct, and foreseeable

effect" within its territory.

e The Alcoa Precedent: The foundational case for this doctrine is the 1945 US case United

States v. Aluminum Co. of America (Alcoa). The US courts penalized a foreign cartel

8 International Committee of the Red Cross (ICRC), "Universal Jurisdiction over War Crimes," available
at: https://www.icrc.org/en/document/universal-jurisdiction-war-crimes (last visited May 1, 2026).
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operating entirely outside the United States because its agreements were intended to, and

did, affect American aluminum imports and prices.

o International Backlash and Evolution: Initially, the Effects Doctrine was fiercely
criticized by European nations as American legal imperialism. Several countries, including
the UK and France, passed "blocking statutes" designed to prevent their companies from

complying with US extraterritorial demands.

e Modern Convergence: Despite early resistance, the Effects Doctrine has become widely
adopted, most notably by the European Union itself. The EU’s General Data Protection
Regulation (GDPR) is a premier modern example, applying strict privacy regulations and
severe financial penalties to any foreign company—regardless of where it is headquartered

or where its servers are located—if it processes the data of EU residents.’
3.2 Concurrent Jurisdiction: The Inevitability of Conflict

Because the five traditional bases of jurisdiction operate independently, overlaps are virtually
guaranteed. Consider a hypothetical scenario: A French national (Nationality Principle) working
for a German corporation hacks a US bank (Protective/Effects Principle) while sitting in a cafe in

Japan (Territorial Principle), stealing the funds of British citizens (Passive Personality).

In this scenario, five different sovereign States have a legitimate, recognized basis to claim

prescriptive jurisdiction. This concurrency creates significant challenges:

1. Conflicting Legal Obligations: A multinational corporation may find that complying with

the laws of State A actively requires violating the laws of State B.

2. Diplomatic Tension: Aggressive assertions of jurisdiction are often viewed as

infringements on the sovereignty of the territorial State.

3. Double Jeopardy: Individuals face the risk of being prosecuted multiple times by different

States for the exact same conduct.

° Lawfare, "Extraterritoriality and the Effects Doctrine in International Law," available at:
https://www.lawfareblog.com/ (last visited May 1, 2026).
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3.3 Mechanisms for Resolution and Mitigation

Because there is no supreme global legislature or police force to dictate which State’s claim
supersedes the others, international law relies on a combination of customary principles, treaties,

and judicial restraint to resolve these conflicts.!”
A. International Comity

Comity is the legal principle of mutual respect and courtesy between sovereign nations. It is not
an absolute rule of binding international law, but rather a practice whereby a State’s courts will
voluntarily defer to the laws or judicial decisions of another State to foster international harmony.
If two States have concurrent jurisdiction, the State with the weaker connection to the event may

decline to exercise its authority out of comity.
B. The Rule of Reasonableness

To operationalize comity, many legal systems have adopted a "reasonableness test." Codified
prominently in Section 403 of the US Restatement (Third) of Foreign Relations Law, this rule
dictates that even if a State has a valid basis for jurisdiction (like nationality or territoriality), it
must not exercise it if doing so would be unreasonable. Courts evaluate reasonableness by

weighing factors such as:
o The strength of the link between the regulating State and the conduct.
o The importance of the regulation to the international political, legal, or economic system.

e The extent to which the rule conflicts with the laws of another State that has a stronger

interest in the matter.
C. Ne Bis In Idem (Protection Against Double Jeopardy)

While domestic legal systems tightly guard against double jeopardy, international law is more
fragmented. The principle of ne bis in idem ("not twice for the same thing") prevents an individual
from being tried twice for the same crime. However, customary international law does not

universally recognize this principle between different sovereign States. To mitigate this, many

10EJIL: Talk! (Blog of the European Journal of International Law), "Recent Developments in Universal Jurisdiction,"
available at: https://www.ejiltalk.org/category/universal-jurisdiction/ (last visited May 1, 2026).

11920



Indian Journal of Law and Legal Research Volume VIII Issue IT | ISSN: 2582-8878

modern extradition treaties and international conventions (such as the Rome Statute of the ICC)
explicitly include ne bis in idem clauses, ensuring that once a State with legitimate jurisdiction has

fairly prosecuted an individual, other States will stand down.
D. Bilateral and Multilateral Treaties

Ultimately, the most effective way to resolve jurisdictional conflicts is through negotiated treaties.

States routinely establish clear jurisdictional hierarchies through:

o Extradition Treaties: Establishing the rules by which one State will surrender a suspect

to another, often giving primacy to the State where the physical harm occurred.

e Mutual Legal Assistance Treaties (MLATSs): Creating formal frameworks for sharing
evidence and cooperating on cross-border investigations, effectively allowing concurrent

jurisdictions to collaborate rather than compete.

4. Immunities from Jurisdiction: The Procedural Exceptions

Establishing that a State possesses a valid legal basis for jurisdiction—whether through
territoriality, nationality, or the protective principle—is only the first step in the international legal
process. Even if a State has flawlessly established its prescriptive and adjudicative jurisdiction, it

may still be legally barred from exercising that authority. This barrier is known as immunity.!!

In international law, immunity is a procedural defense. It does not mean that the law was not
broken, nor does it exonerate the offender; it simply means that the domestic courts of the forum
State are stripped of the competence to hear the case. Immunities are rooted in the fundamental
principle of sovereign equality and are designed to prevent domestic courts from sitting in

judgment over the policies, actions, and representatives of equal foreign sovereigns.

This section examines the three primary categories of immunity: State immunity, diplomatic

immunity, and the immunity of State officials.

4.1 State (Sovereign) Immunity

!! International Law Commission, "Jurisdictional Immunities of States and Their Property: Analytical Guide,"
available at: https://legal.un.org/ilc/texts/4 1.shtml (last visited May 1, 2026).
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State immunity is derived from the Latin maxim par in parem non habet imperium (an equal has
no power over an equal). Historically, under classical international law, State immunity was
absolute. A sovereign State, its agencies, and its instrumentalities could never be sued in the

domestic courts of another State without explicit consent.

However, as States increasingly entered the global marketplace in the 20th century—operating
airlines, managing shipping fleets, and signing massive commercial contracts—absolute immunity
became legally and commercially untenable. It allowed States to breach private contracts with total
impunity. Consequently, customary international law evolved toward a doctrine of restrictive

immunity.'?

Under restrictive immunity, a State is only shielded from foreign jurisdiction for its sovereign,
public acts (acta jure imperii). It does not enjoy immunity for acts of a private, commercial nature

(acta jure gestionis).

e The Nature of the Act Test: To distinguish between the two, courts generally look at the
nature of the transaction rather than its purpose. For example, if a foreign defense ministry
signs a contract to purchase boots for its army, the purpose is sovereign (equipping the
military), but the nature of the act is commercial (a standard contract of sale). Therefore, if
the State fails to pay for the boots, the manufacturer can successfully sue the foreign State

in domestic courts, as commercial acts are exempt from immunity.
4.2 Diplomatic and Consular Immunity

Diplomatic immunity is one of the oldest and most universally respected doctrines in international
law, codified in the 1961 Vienna Convention on Diplomatic Relations (VCDR). The rationale
is functional (ne impediatur legatio): diplomats must be able to represent their home State and
communicate freely without fear of harassment, political leverage, or arbitrary arrest by the host

State.

e Absolute Criminal Immunity: Under Article 31 of the VCDR, diplomatic agents enjoy
absolute immunity from the criminal jurisdiction of the receiving State. Even if a diplomat

commits a severe crime, the host State’s police cannot arrest or prosecute them. The host

12 United Nations Audiovisual Library of International Law, "Vienna Convention on Diplomatic Relations,"
available at: https://legal.un.org/avl/ha/vedr/vedr.html (last visited May 1, 2026).
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State’s only legal recourse is to declare the diplomat persona non grata, forcing the sending

State to recall them.

e Civil and Administrative Immunity: Diplomats also enjoy broad immunity from civil
lawsuits, with very narrow exceptions (e.g., lawsuits regarding private, non-official real

estate holdings, or succession matters where the diplomat acts as a private executor).

e Consular Immunity: Unlike diplomats, consular officers (who focus on administrative
issues like issuing visas and assisting citizens) are governed by the 1963 Vienna
Convention on Consular Relations. They are granted a much narrower "functional
immunity," protecting them only for acts performed directly in the exercise of their official

consular duties.
4.3 Immunity of State Officials (Head of State Immunity)

The most intensely debated area of immunity today involves high-ranking State officials accused
of grave international crimes, such as torture or genocide. The tension lies between the traditional
protection of sovereignty and the modern imperative of human rights accountability. International

law divides official immunity into two categories:
A. Immunity Ratione Personae (Personal Immunity)

This is absolute immunity granted to a very specific, narrow group of high-ranking officials while
they are currently in office. Customary international law—confirmed by the ICJ in the landmark
Arrest Warrant Case (Democratic Republic of the Congo v. Belgium, 2002)—recognizes the
"Troika": the Head of State, the Head of Government, and the Minister of Foreign Affairs.

e While holding office, these individuals enjoy absolute immunity from foreign domestic
criminal jurisdiction, even if they are accused of international crimes like war crimes or
crimes against humanity. The ICJ reasoned that subjecting them to foreign prosecution

would paralyze the State's ability to conduct international relations.
B. Immunity Ratione Materiae (Functional Immunity)

This immunity attaches to the act, not the person. It protects all State officials (from a low-level

police officer to a former President) from foreign jurisdiction for official acts carried out on behalf
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of the State. Crucially, ratione materiae continues to protect the individual even after they leave

office.

e The Pinochet Exception: The critical legal question is whether international crimes (like
state-sponsored torture) can be classified as "official State acts" protected by ratione
materiae. In 1999, the United Kingdom’s House of Lords delivered a watershed ruling
regarding former Chilean dictator Augusto Pinochet. The Lords ruled that because
international law explicitly prohibits torture, torture can never be considered a legitimate
"official function" of a State. Therefore, a former Head of State loses their functional
immunity (ratione materiae) for allegations of torture, paving the way for foreign

prosecution.!?

5. The Jurisdiction of International Tribunals: Piercing the Sovereign Veil

As established in previous sections, the jurisdiction of domestic courts is intrinsically tied to
geographic territory, nationality, and the protection of State interests, but is heavily restricted by
sovereign immunities. However, the international legal architecture features a supplementary

layer: international tribunals.'*

Crucially, the jurisdiction of international tribunals operates on a fundamentally different
paradigm. Because there is no overarching global government, these courts do not possess inherent
or automatic jurisdiction over any State. Their authority is entirely dependent on consent and
treaty law. This section examines how jurisdiction functions at the international level, focusing
on the two paramount institutions: the International Court of Justice (ICJ) and the International

Criminal Court (ICC).

13 Human Rights Watch, "The Pinochet Precedent: How Courts are Piercing Sovereign Immunity," available at:
https://www.hrw.org/legacy/campaigns/chile98/precedent.htm (last visited May 1, 2026).

14 International Court of Justice, "How the Court Works: Jurisdiction," official website, available at: https://www.icj-
cij.org/en/how-the-court-works (last visited May 1, 2026).
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5.1 The International Court of Justice (ICJ): State-to-State Jurisdiction

The ICJ, seated in The Hague, serves as the principal judicial organ of the United Nations. Its
jurisdiction is strictly limited to resolving legal disputes between States; individuals, corporations,

and non-governmental organizations have no standing to bring a contentious case before the Court.

Because State sovereignty is the bedrock of international law, a State cannot be compelled to
appear before the ICJ without its consent. This consent is established through three primary

mechanisms: !’

1. Special Agreement (Compromis): Two States actively engaged in a dispute (such as a
border disagreement) jointly draft a treaty explicitly submitting the matter to the ICJ. This
is the most unproblematic basis for jurisdiction, as both parties mutually agree to be bound

by the Court's ruling.

2. Compromissory Clauses: Many modern bilateral and multilateral treaties contain a
specific clause stating that any dispute arising over the interpretation or application of that
particular treaty will be referred to the ICJ. For example, the 1948 Genocide Convention
contains a compromissory clause that recently allowed South Africa to initiate proceedings

against Israel.

3. The Optional Clause (Article 36(2) of the ICJ Statute): A State may make a unilateral
public declaration accepting the ICJ's compulsory jurisdiction over legal disputes with any
other State that has made a reciprocal declaration. However, States frequently attach
"reservations" to these declarations to protect their vital interests. Historically, the most
famous was the US "Connally Reservation," which excluded disputes deemed essentially
domestic by the United States itself—effectively giving the US a unilateral veto over the

Court’s jurisdiction.

15 International Criminal Court, "Understanding the Rome Statute and Complementarity," available at:
https://www.icc-cpi.int/about/how-the-court-works
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The ICJ also possesses Advisory Jurisdiction, allowing it to issue non-binding (but highly
authoritative) legal opinions on questions submitted by authorized UN organs, such as the General

Assembly or the Security Council.'¢
5.2 The International Criminal Court (ICC): Individual Accountability

In stark contrast to the ICJ, the International Criminal Court—established by the 1998 Rome
Statute—exercises jurisdiction over individuals, targeting those most responsible for the gravest
international crimes. The ICC was designed specifically to bypass the limitations of domestic
jurisdiction and the shield of state immunities discussed in Part 4. Under Article 27 of the Rome
Statute, the ICC explicitly strips away Head of State immunity (ratione personae), allowing sitting

leaders to be indicted.
However, the ICC's jurisdiction is highly structured and constrained:
A. Subject-Matter Jurisdiction (Ratione Materiae)
The Court’s jurisdiction is strictly limited to four core international crimes:
e Genocide
e Crimes Against Humanity
e War Crimes
e The Crime of Aggression (activated under highly specific conditions in 2018)
B. Preconditions for the Exercise of Jurisdiction

Unlike universal jurisdiction (which allows any State to prosecute), the ICC can only act if specific

geographical or national conditions are met. One of the following triggers must exist:

1. State Party Referral / Territoriality & Nationality: The ICC has jurisdiction if the crime
occurred on the territory of a State that has ratified the Rome Statute, OR if the perpetrator

is a national of a State Party. (This is why the ICC can investigate Russian officials for

16 United Nations Security Council, "Repertoire of the Practice of the Security Council: Chapter VII Referrals,"
available at: https://www.un.org/securitycouncil/content/repertoire/structure
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crimes in Ukraine—Ukraine accepted the Court's jurisdiction over its territory, even though

Russia is not a member).

2. UN Security Council Referral: The UN Security Council, acting under Chapter VII of
the UN Charter, can refer a situation to the ICC. Crucially, this acts as a mechanism to
enforce jurisdiction over non-member States. (This was utilized to investigate crimes in

Darfur, Sudan, and Libya, neither of which were State Parties).
C. The Principle of Complementarity

The most important jurisdictional principle of the ICC is complementarity. The ICC is a court of
last resort; it does not replace domestic justice systems. A case is inadmissible before the ICC if it
is currently being investigated or prosecuted by a State with jurisdiction, unless that State is
demonstrably "unwilling or unable" to genuinely carry out the proceedings. This ensures that the

primary responsibility for prosecuting crimes remains with the sovereign State.!’
5.3 Specialized and Ad Hoc Tribunals

Historically, when the geopolitical consensus for a permanent court like the ICC did not exist, the
UN Security Council exercised its Chapter VII powers to create temporary, ad hoc tribunals to

address specific atrocities.

e The International Criminal Tribunal for the former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR) were granted primacy over
national courts within their specific geographic and temporal mandates, stripping away

domestic jurisdiction entirely to ensure accountability.

e Furthermore, specialized permanent bodies, such as the International Tribunal for the
Law of the Sea (ITLOS), possess exclusive jurisdiction defined by specific multilateral
frameworks (like UNCLOS), demonstrating the increasingly fragmented and specialized

nature of international adjudication.

17 Council on Foreign Relations, "The Role of the International Criminal Court," Backgrounder, available
at: https://www.cfr.org/backgrounder/role-international-criminal-court (last visited May 1, 2026).
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6. Modern Frontiers and Challenges: Jurisdiction in the 21st Century

The traditional frameworks of jurisdiction were forged in an era defined by physical borders,
tangible property, and localized conduct. Today, however, the international legal system must
grapple with phenomena that are inherently borderless. This final section examines the modern
frontiers that are actively destabilizing traditional jurisdictional models: cyberspace, outer space,

and transboundary environmental harm.!®
6.1 Cyberspace and the Demise of Physical Territoriality

Cyberspace represents the most severe contemporary challenge to the territoriality principle. The
internet is a decentralized, globally distributed network where physical distance is irrelevant,

rendering the traditional "objective" and "subjective" territoriality tests highly problematic.

When a cyberattack occurs, establishing where the crime "took place" is extraordinarily complex.
Consider a scenario where a state-sponsored hacker in North Korea uses a botnet of compromised
computers in Brazil to launch a distributed denial-of-service (DDoS) attack against a financial
institution's servers physically located in Germany, resulting in massive financial losses for clients

in the United States.

e Overlapping Claims: In this scenario, North Korea (Nationality), Brazil (Subjective
Territoriality), Germany (Objective Territoriality), and the United States (Passive

Personality / Effects Doctrine) all have legitimate grounds to assert jurisdiction.

e The Enforcement Gap: Even if jurisdiction is legally established, enforcement is nearly
impossible without international cooperation. A State cannot send its police to arrest a

hacker in a hostile foreign nation.

e The Tallinn Manual: In response to these ambiguities, international legal scholars drafted
the Tallinn Manual on the International Law Applicable to Cyber Operations. While not a
binding treaty, it asserts that existing international law, including the principles of

sovereignty and jurisdiction, applies to cyberspace. A State has jurisdiction over cyber

18 International Law Commission, "Jurisdictional Immunities of States and Their Property: Analytical Guide,"
available at: https://legal.un.org/ilc/texts/4 1.shtml (last visited May 1, 2026).
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infrastructure located on its territory, but establishing state responsibility for the actions

routed through that infrastructure remains a significant evidentiary and legal hurdle.

6.2 Outer Space: Jurisdiction Beyond the Earth

As human activity expands beyond the atmosphere, the concept of territorial jurisdiction becomes
obsolete. Space law is governed primarily by the 1967 Outer Space Treaty (OST), which

fundamentally alters the jurisdictional paradigm.!

e The Principle of Res Communis: Article 11 of the OST explicitly prohibits any State from
claiming national appropriation or territorial sovereignty over the Moon or any other
celestial body. Outer space is the "province of all mankind." Because there is no territory,

the territoriality principle of jurisdiction cannot exist.

e Registry and Nationality: To fill this vacuum, space law relies entirely on a combination
of the nationality principle and quasi-flag-state jurisdiction (similar to maritime law).
Under Article VIII of the OST, a State retains "jurisdiction and control" over any space

object carried on its national registry, as well as over any personnel aboard that object.

e Modern Complications: This framework is currently being tested by the rapid
privatization of space. If a private, multinational corporation launches a satellite from a
platform in international waters using components manufactured in three different
countries, and that satellite collides with a French government satellite, untangling the
liability and jurisdiction requires complex analyses of the 1972 Liability Convention and
the 1975 Registration Convention. Furthermore, the emerging prospect of extraterrestrial
resource extraction (space mining) is creating fierce debates over whether a State can grant
its corporate nationals the right to harvest resources in a domain where no State has

sovereignty.

6.3 Transboundary Environmental Harm and "Ecocide"

19 United Nations Office for Outer Space Affairs (UNOOSA), "Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space," available at:
https://www.unoosa.org/oosa/en/ourwork/spacelaw/treaties/introouterspacetreaty.html (last visited May 1,
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Environmental degradation does not respect sovereign borders. When industrial pollution from
one State causes acid rain in another, or when a State's deforestation contributes to global climate

change, traditional jurisdiction struggles to provide adequate remedies.

e The Trail Smelter Arbitration (1941): The foundational case for transboundary
environmental jurisdiction involved toxic fumes drifting from a Canadian smelter into the
United States. The arbitration tribunal established the customary rule that no State has the
right to use its territory in a manner that causes serious environmental injury to the territory

of another State.

e The Push for Universal Jurisdiction: Currently, the most radical debate in international
environmental law is the movement to criminalize "Ecocide"—defined as unlawful or
wanton acts committed with knowledge that there is a substantial likelihood of severe and
either widespread or long-term damage to the environment. Proponents advocate for
amending the Rome Statute to make ecocide the fifth international crime under the
jurisdiction of the ICC. Doing so would effectively grant universal (or at least highly
internationalized) jurisdiction over corporate executives and state officials who commit
massive environmental destruction, fundamentally piercing the corporate veil and

sovereign immunity.?°
7. Conclusion

The architecture of jurisdiction in international law is not a static set of rules, but a dynamic,
evolving framework tasked with balancing the foundational principle of State sovereignty against
the realities of a highly interconnected world. As this report has demonstrated, the journey of

jurisdiction has been one of continuous expansion.

From the strict, geography-bound territorialism of the 17th century, the law has stretched to
accommodate the extraterritorial realities of modern commerce, terrorism, and human rights. The
traditional bases—territoriality, nationality, passive personality, the protective principle, and

universality—provide the necessary tools for States to protect their interests globally. However,

20NATO Cooperative Cyber Defence Centre of Excellence (CCDCOE), "Tallinn Manual 2.0 on the International Law
Applicable to Cyber Operations," available at: https://ccdcoe.org/research/tallinn-manual/ (last visited May 1,
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this expansion has come at the cost of concurrent jurisdiction, creating overlapping legal claims
that require the careful application of comity, the rule of reasonableness, and diplomatic treaties to

prevent international friction.

Simultaneously, the development of international tribunals like the ICJ and the ICC illustrates a
profound shift in the international legal order. By creating consent-based and treaty-driven supra-
national courts, the global community has established mechanisms to hold both States and
individuals accountable, explicitly limiting the historical shields of sovereign and diplomatic

immunity when the gravest international crimes are committed.

Looking to the future, the rapid proliferation of cyber warfare, the commercialization of outer
space, and the existential threat of transnational environmental damage will force international law
to adapt once again. In the 21st century, jurisdiction can no longer be viewed merely as a
mechanism for defending physical borders; it must be understood as the essential legal architecture

required to maintain order, ensure accountability, and facilitate cooperation in a borderless world.
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