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Introduction 

Joseph Raz, a legal and moral philosopher stated, “The ideal of personal autonomy is the 

vision of people controlling, to some degree, their own destiny, fashioning it through 

successive decisions throughout their lives.”1 

The struggle against GENDER-EQUALITY has been long and arduous and still the gender 

of an individual decides its degree of equality. But this norm was struck down to some extent 

when Section 377 which was titled as “unnatural offences”2 under Indian Penal Code (IPC) 

was declared “not an offence anymore” in 2018. 

When On September 6, 2018 as the Supreme Court (SC) of India in Navtez Singh Johar v. 

Union of India3 declared section 377 “unconstitutional” in so far as it criminalises sexual 

conduct between adults of the same sex, a burst of rainbow confetti showers down the Indian 

Continent. 

Etymology 

The word Homosexual is quite a familiar term popularly famous by the names “gay or lesbian”. 

The term homosexual derived from a combination of Greek and Latin word “connoting sexual 

attraction and romantic affection towards the same sex or same gender members, including 

Lesbian, Gay, Bisexual and Transgender (LGBT).” 

In countries, other than India, being hetero, homo or bisexual are the main categories of sexual 

orientation and people have the liberty to opt for any but in India it wasn’t before 2018. 

History 

 
1 Joseph Raz, The Morality of Freedom (Clarendon Press, 1986) 360. 
2 Whoever voluntarily has carnal intercourse against the order of nature with any man, woman or animal, shall be 

punished with 1[imprisonment for life], or with imprisonment of either description for a term which may extend 

to ten years, and shall also be liable to fne. Explanation.—Penetration is sufcient to constitute the carnal intercourse 

necessary to the ofence described in this section. 
3 (2018) 10 SCC 1 
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In ancient Greece and Rome, homosexuality was not uncommon. And if we dive into India’s 

ancient History, surprisingly the Vedic systems recognised the Homosexual unions too. 

“Tritiya-Prakriti: People of the Third Sex” is a book by Amara Das Wilhelm’s which is a 

compilation of extensive years of research of Sanskrit texts from ancient and medieval India 

that not only proves the existence of homosexuals and “third gender” but that these identities 

were widely accepted too in Indian society back then.4 

Indian culture has always been accepting of same-sex attraction and non-heteronormative 

cisgender norms. Whether it’s in Hinduism and its Bi-gender God’s, erotic temple wallart, 

mythologies of same-sex parents, such as a myth of lord ganesha’s birth in the 13th century text 

where he had an all-female origin, or the union of Agni and Soma. Beyond that, we see how 

Mughal artwork often depicted homosexual content. 

Section 377 

Section 377 was never an illegal or criminal offence in traditional codes but then this archaic 

British law was introduced in 1861 which criminalised the sexual activities against the course 

of nature. 

Section 377 of IPC states that, “whoever voluntarily has carnal intercourse against the order 

of nature with any man, woman or animal, shall be punished with imprisonment for life, or 

with imprisonment of either description for a term which may extend to ten years, and shall 

also be liable to fine.”5 

-Additionally homosexuality under section 377 was also violating the 4 corners of the 

constitution, i.e. Article 14, 15, 19(1) (a) and 21. 

-Not only this, it has also been noted that this section was mostly used to harass sex workers 

and HIV/AIDS affected people6 as well, which means any person who were on the radar of 

any form of suspicion, like two males walking on the road holding hands, could be arrested. 

-Only 2 genders, male and female, were given recognition in India due to which other gender’s 

community (LGBTQ & transgender) had to experience various social and legal difficulties. 

 
4 https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377#read-more 
5 https://www.insightsonindia.com/wp-content/uploads/2018/09/Section-377-of-IPC.pdf 
6 www.lawyersclubindia.com/articles/Critical-Analysis-of-the-Decriminalized-Section-377-9436.asp 

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i
https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377#read-more
https://www.insightsonindia.com/wp-content/uploads/2018/09/Section-377-of-IPC.pdf
http://www.lawyersclubindia.com/articles/Critical-Analysis-of-the-Decriminalized-Section-377-9436.asp
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Summary Procedure 

India’s fight against Section 377 has been a long battle which constitutes a timeline of major 

events- 

• Section 377 was introduced by the British India in the year 1861. 

• In 1994, one of the earliest efforts was made to decriminalise homosexuality by AIDS 

Bhedbhav Virodhi Andolan (ABVA) 

• The constitutionality of Section 377 was challenged by Naz foundation in 2001 and a 

petition was filed in Delhi High Court (HC). 

• In 2003, Delhi HC dismissed the petition but then decriminalises homosexuality in 2009 on 

the ground that it’s as violation of Articles 14, 15, and 21 of Indian Constitution. 

• SC upholds section 377, in 2012, for revising the verdict. 

• In 2015, Shashi Tharoor introduced a private members bill to decriminalise homosexuality 

which was quashed by Lok Sabha (LS).  

• In 2016, five LGBTQ activists moved SC and eventually SC started hearing in 2018 to 

decriminalise homosexuality i.e., Section 377. 

 

 

Major Procedure of Decriminalisation of Section 377 

1. In November 1991, first document report of 70 pages was filed by an ABVA, NGO, for 

the identity and recognition which was read as LESS THAN GAY- A CITIZEN7. The 

report showcased all the wrongs and violence against gay people after Tihar male inmates 

denied condoms. The petition in Delhi HC calls out for seeking and scrapping the 

discrimination by bringing an end to Sec. 377, which failed to follow through. 

2. In 2001, a Public Interest Litigation (PIL) was filed by Naz foundation8 for the 

fundamental rights of LGBTQ+ in Delhi HC.  

3. The time from 2004-2008 was back and forth in courts. In 2004, Delhi HC declined the 

petition on the ground that petitioner lacks standing. In 2006, the petitioner then moved 

 
7 http://www.sacw.net/article10497.html 
8 https://cjp.org.in/wp-content/uploads/2017/12/Case-Summary-Naz-Foundation-v.-Government-of-NCT-of-

Delhi-and Others.pdf.  

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i
http://www.sacw.net/article10497.html
https://cjp.org.in/wp-content/uploads/2017/12/Case-Summary-Naz-Foundation-v.-Government-of-NCT-of-Delhi-and%20Others.pdf
https://cjp.org.in/wp-content/uploads/2017/12/Case-Summary-Naz-Foundation-v.-Government-of-NCT-of-Delhi-and%20Others.pdf
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to SC which accepted the PIL but sent back to Delhi HC for decision. In 2008, various 

organisations came forward, intervened and joined the litigation on petitioner’s side. 

4.  In 2009 case, Naz Foundation v. Government of NCT of Delhi & others9 the HC 

decriminalises the homosexuality by mentioning two things in the judgement –Biological 

sex & Sexual orientation. The court held that criminalising the consented sexual activities 

in private not only impairs the dignity but also impacts the health of those people and 

promote discrimination. The Delhi HC hence decriminalises section 377 as it was in the 

violation of Article 14, 15 and 21 of the Indian Constitution. This case was catalyst for 

the recognition of LGBTQ+ Community. 

5. In 2013, Suresh Kumar Koushal & Another v. NAZ Foundation & Others10 overturned 

the prior judgement by stating that LGBTQ community constitutes only a “minuscule 

minority” and section 377 didn’t suffer from any “constitutional infirmity”. Therefore, 

under sec. 377, homosexuality is still illegal and a criminal offence. The Court further 

added that the power of amending, repealing section 377 lies with the Parliament. 

6. In April 2014, National Legal Services Authority v. Union of India11 (NALSA) again 

flipped the story and decriminalised sec. 377.  The transgender voices were heard for the 

first time before SC in this case only. It was held that transgenders have the constitutional 

right of self-gender identity as female, male or transgender even without any medical re-

assignment and right to expression. In NALSA, SC also held right to one’s sexual 

orientation & gender identity will be included in rights to life, dignity and autonomy. After 

this Judgement, several government authorities provided an additional option in the 

various documents as “TG” or “OTHER”. 

J. K.S.RADHA KRISHNAN in this judgement said “Seldom, our society realizes or cares to 

realize the trauma, agony, and pain which the members of Transgender community neither 

undergo, nor appreciates the innate feelings of the members of the Transgender 

community, especially of those whose mind and body disown their biological sex”12 

7. Thereafter, in 2017 it was made fairly clear that the doors for sec. 377 were closed when 

another big Judgement came by SC in K.S.Puttuswamy v. Union of India13, on right to 

privacy14. The court stated that right to privacy also includes the preservation of personal 

 
9(2009) 111 DRJ 1. 
10 Civil Appeal No. 10972 of 2013. 
11 (2014) 5 SCC 438. 
12  https://indiankanoon.org/doc/193543132/ 
13 (2017) 10 SCC 1 
14 Article 21 of Constitution of India, 1950 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i
https://indiankanoon.org/doc/193543132/
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intimacies and protection of sexual orientations laid at the core of fundamental rights 

guaranteed under Article 14, 15, 21. 

8. A final decision was made on September 6, 2018 in Navtez Singh Johar v. Union of 

India15. In this case, section 377 of IPC was challenged and a 5 Judges bench, led by Chief 

Justice unanimously held Section 377 as unconstitutional as it was in the violation of 

Article 1416, 1517, 1918 & 21. This Judgement guaranteed equality, no discrimination, and 

freedom to live with his/her own choice. 

No sooner, the SC delivered its final judgement on decriminalisation of Section 377, 

Rashtriya Swayamsevak Sangh (RSS) leader Arun Kumar told media- Gay marriage and 

relationship are not compatible with nature and are unnatural, so we do not support 

this kind of relationship. Traditionally, India’s society also does not recognise such 

relations.19 

After Impact decriminalisation of Section 377: 

➢ The Social Justice and Empowerment Minister, Mr. Thaawarchand Gehlot in 2019 

introduced The Transgender Persons (Protection of Rights) Bill20, in Lok Sabha. 

➢ It enabled LQBTQ+ community to claim equal constitutional status as other citizens. 

➢ Decriminalisation also affirms the right to claim for adoption. Marriage and a family. 

➢ It provides an impetus for other countries as well to revoke similar provisions related to 

consensual sex as in 2015, Ireland became the first nation to legalise and U.S. SC made 

same sex marriages legal. 

 

Conclusion 

Repealing of Section 377 was proven to be a giant leap of being Just and Fair for the LGBTQ+ 

community. It not only takes India a step closer towards achieving equality for all human 

classes but also making lives greatly easier for sexual minorities. Despite this, LGBTQ+ people 

in India still confront bullying, ridicule and harassment. Most of the times families feel that 

 
15 (2018) 10 SCC 1 
16 It provides provision of equality before law 
17 It provides for a prohibition of discrimination on the grounds of religion, race, caste, sex or place of birth 
18 It provides Freedom of Expression 
19 https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377#read-more 
20 The Bill defines a transgender person as one whose gender does not match the gender assigned at birth. 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i
https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377#read-more


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

6 
 

having an LGBTQ+ member in their family are shameful and so they get them married to 

someone from the opposite sex promptly. This hypocrisy is baffling. 

The attitudes of society towards same-sex relationships have varied over time and place. At 

different times & cultures, homosexual behaviour has been variously approved of, tolerated, 

punished, and banned. Since 2014, transgenders in India have been allowed to change their 

gender without sex reassignment surgery, and have a constitutional right to register them under 

a THIRD GENDER. 

The sphere of privacy enables persons to develop human relations without any interventions 

from the outside community or state. If two people are attracted towards each other, love each 

other then there should be no boundaries that restrict them to be together, there should be no 

problem of being a lesbian or gay.  

Homosexuality is as normal as heterosexuality. It doesn’t require a cure. To be Homosexual is 

a one of kind being different. They are not any different from us, they are one of us. All we 

have to do is to show respect to their freedom of choice and help them to breathe in open air 

freely instead of criticising them. 
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