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ABSTRACT

Foreign Collaborations and Joint Ventures have proven to be significant
approaches in promoting industry development, technological progress, and
the globalisation process of business in India. The country has become an
attractive place for multinational firms to invest due to its liberalisation
toward foreign direct investments since 1991'. While joint ventures allow
firms both in India and outside the country to combine their resources, risks,
controls, and earnings, foreign collaborations ensure that firms in India can
acquire foreign funding, advanced technology, management expertise, and
global market networks.

This paper examines the legal framework in which foreign collaborations and
joint ventures take place in India under the provisions of the Companies Act,
2013; the Indian Contract Act, 1872; the Foreign Exchange Management
Act, 1999; the FDI Policy; and the Arbitration and Conciliation Act, 1996.
Several types of joint ventures, necessary regulatory approval processes,
special sectoral regulations, intellectual property rights issues, tax
considerations, and procedures for resolving disputes related to these
collaborations are discussed in this paper. In addition to the risks and
challenges associated with foreign partnerships and joint ventures, which
have been noted, includes those related to the market, finance, intellectual
property, management, regulations and competition laws, among others. To
gain a clear understanding of how foreign partnerships operate and perform
in India, this paper also analyses various case studies such as Maruti Suzuki,
Bharti Walmart, Hero Honda and Tata Starbucks, among others.

The study also examines that through industrial modernisation, employment
generation, and globalisation, foreign partnerships and joint ventures will
continue to be important in the economic growth of India.

Keywords: Foreign Collaboration, Joint Venture, Foreign Direct Investment
(FDI), Corporate Governance, Technology Transfer, Intellectual Property
Rights, Arbitration, FEMA, Companies Act, International Business, Foreign
Investment, Regulatory Framework, Economic Liberalisation, Multinational
Corporations, India.

! Government of India. (1991). New industrial policy, 1991. Ministry of Industry.
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I. INTRODUCTION

In the present-day internationalised world economy, international business collaboration has
become a vital force behind economic development, technological innovations, and business
growth. India, which is among the rapidly growing economies of the world, has come to be
viewed as an increasingly attractive place for investments from abroad. This phenomenon has
mainly been brought about by the liberalisation process initiated in India in 1991, whereby the
Indian economy was exposed to outside business players. One of the means of entering India
by foreign firms has been through foreign collaborations and joint ventures. These foreign
investments not only bring capital to the country but also lead to technology transfer,

management know-how, and other business practices?.
Foreign collaborations in India

Foreign collaborations can be broadly defined as an understanding or a relationship between a
firm in India and a foreign entity with the aim of mutual business benefit’. There are various
types of collaborations, which include technical collaboration, financial collaboration, and
marketing collaboration. The technical collaboration is one whereby there is an exchange of
technology, patent rights, licenses, or know-how for Indian firms to benefit from modern
production methods. Financial collaborations occur where there is foreign direct investment
through the provision of foreign capital in Indian firms. Marketing collaborations entail the
utilisation of international market networks. Foreign collaborations may or may not entail

foreign equity ownership.
Joint ventures in India

Joint ventures share similar characteristics to foreign collaboration but go one step further to
offer more integrated cooperation arrangements. Joint ventures refer to the establishment of
business activities between two or more entities that decide to combine their efforts, know-
how, and capital towards conducting business operations for a particular activity*. The
difference between joint ventures and other forms of collaboration is that a separate legal entity,

like a business, is created through joint ventures, and this legal entity is owned by the involved

2 Kumar, N. (2005). Liberalization, foreign direct investment flows and development: Indian experience in the
1990s. Economic and Political Weekly, 40(14), 1459-1469.

3 Cherunilam, F. (2010). International business: Text and cases (5th ed.). PHI Learning.

4 Czinkota, M. R., Ronkainen, 1. A., & Moffett, M. H. (2009). International business (8th ed.). Wiley.
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companies, who acquire equity stakes within the organisation. Nevertheless, joint ventures are
not limited to the formation of a separate legal entity since contractual joint ventures are also
possible. What is crucial about joint ventures is that each party in the joint venture shares

ownership, control, risks, and rewards.

The basis for joint ventures is synergy>, wherein both parties involved combine their respective
strengths to achieve greater results compared to individual effort. A foreign firm can invest in
terms of technology and money, whereas the Indian firm can provide market expertise,
knowledge about regulations, and other logistical support. Joint ventures have their relevance
and importance when it comes to the industries or markets that have certain regulatory barriers
preventing complete foreign domination of the business. Foreign partnerships and joint
ventures are strategic means used by companies to leverage domestic strengths and global
advantages. The foreign collaboration is a flexible method with relatively few obligations
involved, whereas joint ventures offer a better scope of integration. Both concepts prove to be

quite useful in promoting international business dealings and economic growth within India.

II. LEGAL FRAMEWORK GOVERNING FOREIGN COLLABORATIONS AND
JOINT VENTURES IN INDIA

In India, all foreign collaborations and Joint Ventures (JVs) function under an elaborate legal
and regulatory environment that seeks to promote foreign investments while at the same time
protecting national economic and strategic interests. After the Economic Liberalisation in India
in 1991, India has put in place a series of measures to encourage foreign collaboration within
various domestic industries. This has been through joint ventures and technical collaborations
among others. The main laws and regulations governing foreign collaborations in India include
those concerning corporates, contracts, foreign exchange management, investment and
arbitration and conciliation. Some of these legislations include Companies Act of 2013, Indian
Contract Act of 1872, Foreign Exchange Management Act of 1999, FDI Policy and Arbitration
and Conciliation Act of 1996.

Companies Act, 2013

In India, the Companies Act, 20139, is a major piece of legislation governing the registration,

SHill, C. W. L. (2014). International business: Competing in the global marketplace (10th ed.). McGraw-Hill
Education.
® Ministry of Law and Justice. (2013). Companies Act, 2013. Government of India.
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management, and conduct of business by companies, which includes companies formed
through collaboration and partnership with foreign firms. A joint venture company, a wholly
owned subsidiary, or an LLP would typically be formed in India under the Companies Act,
2013, by foreign investors. The Act sets out the legal provisions concerning corporate
governance, rights and responsibilities of directors and shareholders, accounting rules, auditing
procedures, and safeguards for minority shareholders. As regards joint ventures, the Act
stipulates the rules and regulations concerning the issuance and transfer of share capital, the
appointment of directors from foreign partners, the conduct of board meetings, and decisions
taken by shareholders. The Companies Act also assumes great importance in laying down the
organisational framework for joint venture companies. The Articles of Association and the
Memorandum of Association must be in compliance with the stipulations of the Act and
according to the agreement made between both parties. The Act gives recognition to the legal
entity of the company, independent of its stockholders, thus protecting the liability. In foreign
collaborations, certain aspects of the Act, like Related Party Transactions, Mergers and
Acquisitions, Oppression and Mismanagement and Winding Up, assume greater significance.
Therefore, the Companies Act provides the corporate base required for foreign collaboration

operations in India.
Indian Contract Act, 1872

The Indian Contract Act, 1872, provides the legal framework within which foreign
collaborations and joint ventures take place’. It may be stated that collaborations arise from a
contract that is entered into by both the foreign parties and the Indian parties®. Hence, the
legality of any contract shall depend on the laws regarding contracts as per the Indian Contract
Act. The provisions of the Act provide for various conditions that need to be satisfied in order
to have a valid contract. These conditions are a legal consideration, mutual agreement, capacity
of parties, legal object, and intention to create a legal relationship. All Joint Venture
Agreements, Shareholders’ Agreements, technology transfer contracts, licensing agreements,
and confidentiality agreements shall satisfy the conditions mentioned above. The Indian
Contract Act provides for a certain degree of freedom to the contracting parties in regard to
framing their own terms and conditions of the agreement, keeping in view their own interests

while conducting business. Nonetheless, there are some restrictions provided in the form of

" Ministry of Law and Justice. (1872). Indian Contract Act, 1872. Government of India.
8 Avtar Singh. (2022). Law of contract and specific relief (14th ed.). Eastern Book Company.
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provisions that declare any agreement to be null and void if it runs contrary to public policy, is
against any illegal purpose, or places unreasonable restrictions on trade. It must be realised that
the contractual framework gains significance in the case of international joint ventures due to

its commercial implications.
Foreign Exchange Management Act, 1999 (FEMA)

The Foreign Exchange Management Act, 1999°, covers all foreign exchange dealings and
foreign investments in India. This act has been formulated to provide facilities for external
trade and ensure the orderly development of the foreign exchange market in India. It has been
designed to replace the restrictive Foreign Exchange Regulation Act and liberalise foreign
investment in India. About foreign collaborations and joint ventures, the FEMA Act covers the
inflow and outflow of foreign investments, issue/transfer of shares to non-residents, profit
repatriation, royalty payment, and external commercial borrowings. As per the provisions of
the Foreign Exchange Management Act, 1999, foreign investments are allowed with a ceiling
for each sector and in compliance with the regulations made by the RBI. The issue and transfer
of shares by the firm to the foreign investors shall be as per the pricing norms of FEMA. All
transactions with respect to foreign currencies have been regulated under the FEMA Act. Joint
ventures involving foreigners will need to maintain regular records of investment, share issues,

and financial transactions before the RBI.
Policy for Foreign Direct Investment (FDI)

The FDI Policy made by the Department for Promotion of Industry and Internal Trade regulates
foreign investment entering the country'®. This policy lays down the sectors in which foreign
investment can be made, the maximum foreign holding and the conditions for investing. It acts
as a regulator of foreign collaboration or joint venture companies by deciding whether the
foreign investors have the freedom to invest or obtain permission from the government before
investing. According to the policy, investments can be made in two ways. One is the automatic
route under which there is no need of prior permission from the government while investing in
those sectors that allow free foreign investment. The other is the government route in which

prior permission of the government is required for investments in sensitive areas such as

® Ministry of Law and Justice. (1999). Foreign Exchange Management Act, 1999. Government of India.
10 Department for Promotion of Industry and Internal Trade. (2023). Consolidated FDI policy circular.
Government of India.
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defence, media and multi-brand retail. There are also some sector-wise conditions in this
regard, like local purchase norms, capital contribution norms, technology transfer norms and

limitations on foreign investment etc.

The FDI Policy has undergone several liberalisation measures have been taken regarding FDI
Policy, which have resulted in an influx of foreign investment and greater involvement of
multinational corporations in the Indian economy. But compliance with sectoral caps, reporting
and regulations must be strictly adhered to in order to ensure legality in all foreign collaboration

operations.
Arbitration and Conciliation Act, 1996

Under the provisions of the Arbitration and Conciliation Act, 1996'!, disputes concerning
foreign collaboration or joint ventures may be settled legally!2. With the fact that international
business transactions are normally complicated by commercial matters, disagreements may
arise between the parties involved regarding managerial control, breach of contract, transfer of
technology, profit-sharing agreement, and the terms of exit. International businessmen should
go for arbitration rather than resorting to litigation since the former entails’ privacy, flexibility,

neutrality, and prompt settlement.

This Act covers domestic and international commercial arbitration under the UNCITRAL
Model Law. The clause for arbitration can be included in any joint venture agreement by the
parties, whereby terms and conditions regarding the jurisdiction under which the arbitration
will be held will be laid down by the parties themselves. One major aspect of the Act is that
foreign arbitral awards can be enforced in India through international agreements like the New
York Convention. There has been a growing trend within the Indian courts to adopt a pro-
arbitration stance by reducing judicial intervention in the process of arbitration. As a result, the
international image of India as an arbitration-friendly country has improved significantly,

giving foreign investors greater assurance about doing business there.
III. FORMS AND STURCTURE OF JOINT VENTURES IN INDIA

India joint venture could take several structures based on the business purposes of the firms

' Ministry of Law and Justice. (1996). Arbitration and Conciliation Act, 1996. Government of India.
12 Redfern, A., Hunter, M., Blackaby, N., & Partasides, C. (2015). Redfern and Hunter on international
arbitration (6th ed.). Oxford University Press.
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involved, the regulations of that jurisdiction, and their appetite for control and risks. In general,
there are two kinds of joint ventures, namely, incorporated and unincorporated joint ventures.

Each could be classified based on equity involvement and contract formation.
Incorporated Joint Ventures

An incorporated joint venture is a joint venture arrangement wherein a new entity is set up,
which may be in the form of a company or a Limited Liability Partnership (LLP)!3. The
incorporated JVs are generally regulated under the Companies Act, 2013 and Limited Liability
Partnership Act, 2008, respectively. Under this model, while subscribing to the share capital or
LLP contribution, both the Indian and foreign partners become the shareholders/partners in the
new entity. The incorporated JV possesses a legal identity of its own, implying that the entity
can hold assets, incurring debts and executing contractual obligations in its own name. One of
the main features of the incorporated JVs is that of limited liability, wherein the partners bear

the liability up to their capital contributions only.

The incorporation of JVs is ideal in cases where large investments are required for long-term
undertakings. Compliance with FDI policies and corporate law also becomes easier in such an
arrangement. On the flip side, compliance with laws becomes stricter, too, in terms of statutory

filing and other corporate formalities.
Unincorporated Joint Ventures

Unincorporated joint ventures are contractual associations among two or more parties without
forming a new separate legal person. The association in an unincorporated joint venture will
be guided mainly by the provisions of the contract entered into. In an unincorporated joint
venture, the parties work together towards a particular objective, such as completing a project
or providing services, using their respective resources without losing their legal entities.
Because of the absence of a separate legal entity, the duties, obligations, and rights of the parties

in an unincorporated JV will all depend on the contract.

An essential characteristic of an unincorporated joint venture is the lack of separate legal
existence. This means that the liability of the parties involved in an unincorporated JV will be

without limits unless stipulated otherwise in the contract. Unincorporated joint ventures are

13 Ramaiya, A. (2017). Guide to the Companies Act (18th ed.). LexisNexis.
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usually favoured for temporary operations, especially in sectors like construction and

consulting.
Equity Joint Ventures

Under equity joint ventures, there exists a business partnership wherein both the foreign
company and Indian firm invest funds in the business and have ownership in shares according
to the proportions of their investments. While equity joint ventures can be viewed as similar to
incorporated joint ventures, one thing that clearly differentiates this type of business from the

other is that equity joint ventures operate based on equity participation.

The partners in equity joint ventures share risks, profits, and controls according to their
proportion of shareholdings. The management process in such partnerships is normally detailed
in a shareholders' agreement. Equity joint ventures are commonly applied in industries where

foreign direct investments are permissible under FDI policies.

Technology transfer and management cooperation are common benefits associated with joint
ventures. However, one of the major disadvantages of equity joint ventures is the possibility of
conflict of interest in relation to control in case there is a disparity in shareholding proportions

or differences in objectives.
Contractual Joint Ventures

Contractual joint ventures operate based on contracts between parties with no involvement of
equity or establishment of a business organisation'4. The operation of contractual JVs is guided
wholly by contractual stipulations entered into by the parties involved. Here, the duties of each
partner are specified in the contract, while the sharing of profit is made according to the
contractual agreement. The contractual form of joint venture is more suitable for situations in
which the partners do not want to commit to working together for an extended time or investing

in the venture.

This arrangement proves to be very effective for technology licensing agreements, joint
research programs, and service collaborations. It enjoys several advantages such as flexibility,

simplicity of entering and leaving the relationship, and no rigid legal formalities. The only

14 Tiwari, R. (2018). Joint ventures in India: Legal and commercial framework. Indian Journal of Corporate
Law, 7(2), 45-58.
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disadvantage of this form of JV is that it lacks an organizational structure, thus posing

difficulties in enforcing regulations and settling disputes.

IV. GOVERNMENT APPROVALS AND REGULATORY REQUIREMENTS

Creation of foreign collaborative ventures or joint venture companies requires government
approvals and regulation, especially in cases of foreign participation in such ventures. Even
though India has become liberal about foreign investments, some areas of business activity and
transactions still need regulatory approval to meet the criteria set by Indian regulations on
economy, security, and competition. Regulatory approval becomes necessary to maintain the
transparency of foreign investments as well as to avoid abuse of foreign capital to protect public
interests. Therefore, it becomes crucial for those who want to create a joint venture in India to

check for any requirements for regulatory approval.

Approvals Needed

Governmental approvals would usually be needed if any one or more of the parties of the joint
venture is an entity operating outside India or if there are any proposals for investment that are
restricted under various regulations. Foreign investors making a joint venture with Indian
partners would have to follow the FDI Policy of the Indian government and the Foreign
Exchange Management Act, 1999. The need for approvals would become more pronounced if
the investment project comes within the purview of the government approval route. In addition
to this, in case the investment involves the presence of an NRI or PIO or the sectors are bound
by certain restrictions regarding ownership or reporting, then the prior approval of the
government would most often be required to effectuate such investments. Those industries that
have great strategic value, namely, the defence industry, telecom industry, media industry,
insurance industry, and multi-brand retailing, require prior approval in order to conduct the

investment process.

“Apart from seeking approval for the sectors, there are also issues of clearance under
environmental laws, industrial licensing, and taxes, depending on the nature of business operations

carried out by the enterprise. Hence, regulatory due diligence is a critical consideration in

’

establishing foreign partnerships within India.’

Reserve Bank of India (RBI)

The Reserve Bank of India is responsible for regulating all foreign exchange dealings and
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investments made by foreigners in the country!>. Under the FEMA Act, the bank takes care of
transactions involving the issue and transfer of shares to foreign bodies, remittance of profits,
external borrowings, and other similar transactions. Foreign joint venture firms making
investments have to adhere to the rules and regulations of the Reserve Bank of India regarding
pricing policies and foreign exchange management. For instance, whenever there are
transactions involving the issuance of shares to foreign parties, the banks should be informed
using the appropriate forms. Similarly, transfers of shares between resident parties and non-
resident parties must be done according to the principles of fair valuation to avoid illegal
transfer pricing methods. Moreover, repatriation of dividends, royalties, and technical services

charges to foreign partners is regulated by the Reserve Bank of India.
Department for Promotion of Industry and Internal Trade (DPIIT)

The Department for Promotion of Industry and Internal Trade is the main governmental
organization that formulates and implements the Foreign Direct Investment (FDI) policy in
India. DPIIT makes decisions about the sectors in which foreign investment can take place, the
maximum permissible amount of such investments, and the rules concerning foreign
investment. The department is actively involved in making decisions regarding foreign
investments that follow the route of government approval. DPIIT also works together with
other ministries and departments when the situation requires compliance with sectoral
regulations. The FDI policy is constantly updated by DPIIT to reflect changes in the economy
and the investment process. Foreign investors and partners have to make sure that their joint

venture follows the requirements set out in the new FDI policy issued by DPIIT.
Competition Commission of India (CCI)

The Competition Commission of India has jurisdiction over combinations, mergers,
acquisitions, and joint ventures that might impact competition in India negatively. Transactions
above the prescribed thresholds need to get approval from the Competition Commission of
India under the provisions of the Competition Act, 2002'6. In joint ventures, the Competition
Commission of India assesses the likelihood of the venture creating an appreciable adverse
effect on competition in the market. The Commission considers aspects like concentration,

dominance, anti-competitive conduct, and consumer welfare before giving its approval.

15 Reserve Bank of India. (2022). Master directions on foreign investment in India. RBI.
16 Competition Commission of India. (2002). Competition Act, 2002. Government of India.
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Transactions by joint ventures between foreign companies and large multinational companies
often come under scrutiny by the Competition Commission of India because they might pose
a risk of creating monopolies or affecting competition in the market. The Competition
Commission of India can place restrictions or disallow transactions that violate competition

laws.

V.KEY LEGAL CONSIDERATIONS IN JOINT VENTURE COMPANIES

Foreign Joint Venture companies demand certain legal frameworks for their effective and
sustainable functioning. As the venture involves many partners, transactions across borders,
technology exchange, financial investments, and so on, several legal questions come up during
the process. The most important of these legal questions emerges in countries like India, which
regulate foreign investments using laws governing corporations, commerce, taxes, intellectual
property rights, and dispute resolution. Some of the most important legal issues revolve around
sector-specific regulations, intellectual property rights, and technology transfer, taxation and

finance issues, and dispute resolution methods.

Sector Specific Regulation in Joint Ventures with Foreign Companies

The sector-specific regulation becomes an important factor when discussing joint venture
companies since foreign investments in India are not regulated by the same system for different
sectors. The different sectors have their own levels of limitation on the percentage of foreign
direct investments allowed and other requirements in terms of FDI policies and the Foreign
Exchange Management Act of 1999. It means that a foreign company planning to engage in
joint ventures has to first look at which sectors allow foreign direct investments and through
which method. Some of the sensitive arecas like defence, telecoms, media, insurance, and
multiple brands retailing have stricter regulations because of national security and policy-
related reasons. In these industries, one needs government approvals before making any
investment, and there are certain caps on foreign equity holding as well. Moreover, some
industries have specific terms regarding sourcing, technology, minimum investment
requirements, and Indian management control. Violations of such regulations may lead to
heavy penalties, cancellation of approvals, or business restrictions. Similarly, sectoral
regulations have a great impact on business strategies and operations of a JV enterprise. It is
for this reason that foreign investors in some regulated sectors might have restrictions on their

shareholding, voting rights, and board of directors' representation. So one should be aware of
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the legal environment of the concerned industry.
Intellectual Property and Technology Transfer in Joint Ventures

Intellectual Property and Technology transfer are integral aspects of most foreign
collaborations, especially within sectors like pharmaceuticals, manufacturing, IT, and
telecommunications!’. The foreigners collaborate with local Indian businesses in joint ventures
in order to penetrate their markets and, at the same time, benefit from the sharing of
technological expertise, intellectual property, trademark, patents, and other technologies. Thus,

IP becomes an integral aspect of foreign direct investment.

Technology transfer under joint ventures is regulated through licensing agreements, technical
cooperation agreements, and confidentiality agreements. All these determine the extent of
technology sharing, intellectual property ownership, royalties payable, and restrictions on IP
utilisation. One needs to be able to demarcate the ownership of existing intellectual property
owned by a party and newly developed technologies as well. This will prevent future conflicts

that might arise due to ambiguities in IP ownership.

Intellectual property rights are also essential in safeguarding any foreign partnership since there
may be instances where foreign partners risk having their intellectual properties abused, copied,
or even made public. Non-disclosure agreements, non-compete clauses, and confidentiality
covenants are among the ways that parties may utilize in ensuring that intellectual property
rights are protected. Intellectual property litigation in international partnerships may affect the
businesses commercially. Hence, effective contracting provisions on intellectual property

rights and registering IP rights are necessary in ensuring success in technology collaboration.
Tax and Finance in Foreign Partnerships

Taxation and finance play an important role when establishing a joint venture company since
they determine how profitable or costly it will be to conduct business operations in the foreign
market. Indian foreign investments are governed by several tax regulations, including the
Income Tax Act, 1961, Goods and Service Tax rules, and foreign exchange laws under FEMA.
The joint ventures incorporated in India will be subject to corporate taxes on their profits

similar to domestic firms. Payments that are paid to the foreign parties in the way of royalty,

17WIPO. (2020). Intellectual property and technology transfer. World Intellectual Property Organization.
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technical service charges, dividends, and interests could attract a withholding tax liability. It is
essential to have proper arrangements for transfer pricing because it plays a critical part when
considering the financial aspects of foreign collaboration. Not meeting the requirements of

transfer pricing rules results in penalties and even extended tax litigation.

Another factor that is considered by foreign investors is that of the effect of Double Taxation
Avoidance Agreements (DTAAs) that India enters into with other nations. The main aim of
DTAA is that of preventing double taxation of income. It is essential from a perspective of
certainty regarding cross-border transactions and their tax treatment. Issues like capital
contribution, debt-equity, repatriation of profits, and ECD will also require compliance with
the provisions of FEMA and RBI. The financial structure of a joint venture impacts several

factors, including issues of control and governance of the firm.
Dispute Resolution Techniques in Joint Venture Companies

Disputes may arise between partners due to variations in the business objective, control of
management, profit sharing, technological considerations, and strategy formulation. Since
foreign collaborative ventures consist of parties belonging to varied legal and commercial
systems, it becomes imperative for there to be an efficient dispute resolution procedure to
ensure stability. Dispute resolution through arbitration is the most popular means of resolving
issues arising in joint ventures as opposed to litigations!®. This is mainly due to the
confidentiality, impartiality, flexibility, and efficiency associated with arbitration. The legal
provisions relating to arbitration in India are found in the Arbitration and Conciliation Act,
1996, which provides for both domestic and international commercial arbitration.

Some aspects of the arbitration clause would usually include:
e Governing law of the contract

Location of arbitration

e Number and appointment of arbitrators

Procedure to be followed

18 Born, G. B. (2021). International commercial arbitration (3rd ed.). Kluwer Law International.
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In addition, many foreign investors prefer international arbitration because of the impartiality
and enforceability of arbitration awards. The enforcement of foreign arbitral awards in India
under international treaties, including the New York Convention, has improved the confidence
of foreign investors. Negotiation and mediation can form part of joint venture agreements and

help resolve disputes amicably.

VI. CHALLENGES AND RISKS INVOLVED IN FOREIGN COLLABORATION AND
JOINT VENTURE

Foreign collaborations and joint ventures (JVs) present excellent opportunities for investments,
technology transfers, expanding markets, and growing businesses. Yet, foreign collaborations
and joint ventures have many risks that should be addressed as well. Joint ventures typically
include participation from different parties who come from different countries, cultures, and
business environments. As a result, there are many cases where controversies emerge while

participating in foreign collaborations and joint ventures.

1. Regulatory Challenges

There are several challenges posed by regulatory aspects with respect to foreign collaboration
and joint ventures formed within India. This comprises legal issues, FDI limits, permits, and
many other related issues under the Foreign Exchange Management Act, 1999, and FDI policy.
The delays in obtaining permissions, changes in policies, and reporting requirements may cause

certain difficulties for businesses.

2. Cultural and Management Differences

Another important challenge that may occur in a joint venture is a difference in culture,
management, and decision-making processes. Differences in terms of corporate culture,
communications, and practices may create confusion and misunderstandings, which can have

an impact on operations.

3. Management and Control Issues

The problem of management and governance in joint ventures is usually linked to conflicts
related to the concept of control. The problems in this aspect may emerge in relation to the

involvement of members in the joint venture in the management board, their voting rights, the
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election of managers, and other major decisions made by the company.

4. Intellectual Property Risks

Foreign collaborations frequently entail the sharing of intellectual property such as proprietary
technology, trade secrets, and technical expertise with Indian entities. Intellectual property
risks are likely in foreign collaborations since foreign organizations could face risks associated

with any form of theft, leakage, or abuse of their intellectual property.

5. Risks Related to Finance and Taxes

In certain instances, financial risks related to the mismatch in the capital structure and issues
of transfer pricing may arise during foreign collaborations. Moreover, another risk that may
arise is the foreign exchange risk, as well as taxation challenges regarding payments of

royalties, technical fees, and profit repatriation.

6. Risk of Disputes

Foreign collaboration projects may be plagued by different kinds of disputes, such as contract
breach, profit-sharing, and management-related disputes. Court litigation in a local jurisdiction
would not only be expensive but also time-consuming and uncertain. Furthermore, dispute

resolution may also be taken to international arbitration, which would be even more expensive.

7. Market and Economic Risks

Foreign collaborative operations are conducted in an environment full of uncertainties. Some
of the possible sources of risk include political unrest, government policy changes, economic

recession, and economic inflation.

8. Challenges Related to the Withdrawal of Participation in the Joint Venture

Withdrawal strategies related to joint ventures can be complicated, both financially and legally.
There may be disputes pertaining to the value of shares, transfer of ownership rights, non-
compete obligations, and asset allocation. Lack of an exit provision in the agreement can make

the situation even more troublesome as it will lead to extended litigation.

9. Problems Relating to Competition Law
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A joint venture of such magnitude involving foreign investment can certainly attract the
attention of the Competition Commission of India, which regulates the activities of companies
based on the Competition Act of 2002. Any diminution in competition in the market caused by

a joint venture will certainly be a cause for concern for the authorities.
10. Technology & Operations Risk

The operational risks associated with foreign joint ventures relying on technology from abroad

include a lack of know-how.
VII. CASE STUDY
Maruti Suzuki

Maruti Suzuki is considered one of the best foreign collaborations in India'®. The collaboration
between Suzuki Motor Corporation and Maruti Udyog Limited took place in 1982 through the
signing of the Joint Venture Agreement (JVA). The main goal of the two parties was to
revolutionise the Indian automobile industry by producing fuel-efficient passenger cars at
economical rates for the Indian customers. The partnership introduced modern techniques of
manufacturing, fuel-efficient cars, and international quality standards in the automobile
industry in India, which was not well developed and had inadequate technology.
The joint venture experienced rapid growth within a very short period of time, and it became
the leader in the Indian automobile industry, almost establishing a monopoly for itself in the
production of passenger cars. Initially, Suzuki's equity shares in the joint venture stood at 26%;
however, as the firm grew and became more successful, it increased its equity to 40%. Further,
Suzuki increased its share to 50%. In the period from 1992 to 2013, Suzuki increased its share
to around 56.21%. Though in possession of majority ownership, the company chose to leave
the “Maruti” brand name untouched as they realized the extent of brand trust built among the
consumers. The name had already come to be associated with cars that were reliable and fuel-
efficient. “Maruti” was responsible for laying the foundation of the automobile industry in the
country. Maintaining the existing brand image assisted the company in maintaining its position

as an industry leader.

19 Maruti Suzuki India Limited. (2023). Company history and corporate profile. Retrieved from company
records.
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This case shows how foreign collaboration helps in the growth of the automobile industry
through technology transfer and other aspects such as capital infusion and management skills.
Apart from contributing to growth in the automobile industry in India, it also helped in creating
job opportunities and ancillary industries and created competition in the industry. At the same
time, it shows how the process of acquiring control by foreign collaborators can gradually

increase through successful joint ventures.
Bharti Walmart

Bharti Walmart is a notable example of a foreign collaboration undertaken by Bharti
Enterprises and Walmart°, the purpose of which was to enter and grow in the retail industry in
India. Bharti Walmart was founded in 2007 when there were numerous stringent conditions for
FDI in the multi-brand retail trade in India. Therefore, Walmart decided to enter into a
collaborative agreement with Bharti Enterprises to establish a wholesale cash-and-carry

business under the name “Best Price Modern Wholesale.”

Through their joint venture, Walmart provided Bharti Enterprises with its experience in retail
business management, logistics, supply chain, and inventory control, while Bharti offered to
Walmart its experience in doing business in India. As a result of this collaboration, 20
wholesale superstores were opened in various parts of the country. About the future of their
joint venture, Walmart hoped that, sooner or later, there would be more liberal regulations in
India allowing them to access the retail market of this country. Nonetheless, several operational
and regulatory problems have existed for the collaboration since its inception. One of them is
related to the Indian government's hesitation about completely liberalising the multi-brand
retail market. In this regard, the future success of this venture has been called into question,
especially considering the unfulfilled expectations of Walmart concerning market
liberalisation. Moreover, the venture experienced the problem of mismanagement as well as
issues connected with business timeliness and violating the foreign investment laws of India.
Therefore, due to all of the above factors, Bharti and Walmart chose to dissolve their venture
and ended their collaboration in 2013. Consequently, Walmart acquired all its shares from
Bharti, and as such, became an independent wholesaler of the business in India.

This Bharti-Walmart joint venture example shows that a stable business environment and clear

20 Walmart Inc. (2013). Walmart and Bharti announce restructuring of India partnership. Corporate press
release.
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policies in terms of regulations are critical for international collaborations and investments.
Thus, it reveals the impact that various restrictions on certain sectors or strategic decisions of

governments may have on joint ventures.
Hero Honda

The Hero Honda company represented one of the most profitable joint ventures in India and
emerged from a cooperation between Hero Group and Honda Motor Company?!. The
partnership between the firms merged the innovative technologies produced by Honda with the

efficient distribution system owned by Hero.

The joint venture played an important role in transforming the two-wheeler industry of India
by launching efficient motorcycles targeted at middle-class consumers. Hero Honda became
the market leader because of its efficiency in production and marketing. In addition, the
collaboration was very helpful for improving technological progress and industry development
in India. However, despite its successful operation, the joint venture was dissolved in 2010 due
to divergent business goals between the partners. Specifically, Honda wanted to pursue further
business development in India, while Hero preferred to manage the company independently.
Upon dissolution, the name Hero Honda was changed to Hero MotoCorp. The example of Hero
Honda demonstrates that successful foreign joint ventures may be dissolved due to conflicting

strategies.
Tata Starbucks

Tata Starbucks is a joint venture between Starbucks and Tata Consumer Products Ltd*2, which
started in 2012. The joint venture was formed to grow the presence of the Starbucks brand in
India by leveraging the local business networks and expertise of Tata. The joint venture

operates under the name “Starbucks — A Tata Alliance.”

This joint venture brought together strengths from both Starbucks and Tata, where Starbucks
contributed its global brand reputation, retailing skills, and operational systems, and Tata
contributed its knowledge of local consumer behaviour, source of raw materials, and business

networks. It is also worth noting that the venture focused on using Indian coffee beans supplied

2! Hero MotoCorp Ltd. (2022). Corporate history. Retrieved from company publications.
22 Tata Consumer Products Limited. (2023). Starbucks — A Tata Alliance. Company information portal.
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by Tata Coffee. The joint venture between Starbucks and Tata shows how important it is to
balance business models in collaboration to adapt to the local market conditions. The venture’s
success is mostly because of effective governance, proper brand management, and culture
alignment. Unlike many other foreign ventures that suffer from governance conflicts, this joint

venture succeeded owing to the similar goals of the parties and good contracts.
VIII. RECENT DEVELOPMENTS AND POLICY TRENDS IN INDIA

India has seen some remarkable changes in its foreign investment policies and regulations over
recent years, to encourage economic development, attract foreign investors and develop Indian
industries. The Government of India has followed an open policy towards foreign partnership
projects and joint ventures in the country, but at the same time has made sure that the national
interests and security remain intact. Such policy changes show the way in which India is trying
to make a name for itself as one of the world’s top destinations for investments in today’s

highly competitive international environment.

Some of the major reforms implemented include the liberalisation of the policy framework
regarding foreign direct investments. The Indian government has raised the caps on Foreign
Direct Investment in different sectors such as the defence industry, insurance sector,
telecommunication sector, civil aviation sector, and the single-brand retail trading sector. Some
sectors have allowed up to 100% Foreign Direct Investment. This reform has created more

confidence in the foreign investors and MNCs.

The "Make in India" scheme launched by the Indian government is a significant tool which
helped build partnerships between other nations, especially in manufacturing and technology-
based sectors?’. The idea behind this is that the foreign business should set up a manufacturing
unit within India as well as engage in joint ventures with Indian business establishments. The
particular focus of Make in India has been on industries like manufacturing defence products,
electronics, renewable energy, and automobiles. Further, India has also given importance to
the digitalisation of the country through schemes like Digital India and Start-up India**. These
programs have facilitated foreign collaboration with Indian businesses in the form of

investments in start-ups, fintech companies, e-commerce, and digital services.

2 Government of India. (2014). Make in India initiative. Ministry of Commerce and Industry.
24 Government of India. (2015). Digital India programme. Ministry of Electronics and Information Technology.
Government of India. (2016). Start-up India action plan. DPIIT.
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However, another significant development has been the tightening of the review of foreign
investments from countries that share land frontiers with India. The amended FDI policy makes
it necessary to have a pre-approval from the Government for investments made from such
countries, so that there is no opportunistic takeover of Indian companies by foreign entities.
This development indicates that India is becoming more cautious with regard to national

security issues.

India has also initiated several measures to facilitate the process of conducting business and to
bring about greater efficiencies in the processes involved. The introduction of a faceless tax
assessment process, the digitisation of regulatory filings, labour laws reform, and a faster
decision-making process have been some of these steps taken by the country. Introduction of
the GST regime in India has further improved indirect tax procedures, making it easier for

foreign businesses and joint ventures to operate within India.

With respect to the dispute resolution mechanism, there have been several amendments to the
Arbitration and Conciliation Act, 1996, making it a pro-arbitration regime and improving the
enforceability of arbitral awards. Sustainability and green investments have also become
crucial policy trends in India. There has been an active encouragement for foreign partnerships
in renewable energy, electric vehicles, green infrastructure, and climate technology?. India’s
efforts towards the transition to clean energy have drawn in significant foreign investments in

solar and wind energy projects.
IX. CONCLUSION

In light of the rising economic and industrial growth of India, international cooperation and
joint venture operations assume significance because they facilitate foreign investments,
technology transfer, employment creation, and globalisation?¢. Nonetheless, there exists
considerable scope for both multinational enterprises and indigenous organisations to explore
foreign partnerships in business on account of the relaxation in investment policies of India
through legislation such as the Companies Act, 2013; Foreign Exchange Management Act,
1999; and the FDI Policy.

25 International Energy Agency. (2023). India energy outlook 2023. IEA.
26 Bhagwati, J., & Srinivasan, T. N. (2002). Trade and poverty in the poor countries. American Economic
Review, 92(2), 180-183.
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However, there exist numerous challenges in terms of law and management associated with
international joint ventures. Success in such business partnerships depends mainly on
contractual agreements, management, and adherence to relevant industry regulations. This can
be seen from successful examples such as Maruti Suzuki and Tata Starbucks, and not-so-

successful experiences such as Bharti Walmart.

As a whole, India has emerged as an attractive destination for foreign collaboration owing to
its expanding economy and increasing consumer base. In the coming days, India can leverage
its regulatory framework, efficient dispute resolution mechanisms, and investment laws for

conducting more foreign collaborations.
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