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ABSTRACT

This paper critically examines the use of sociological jurisprudence within
Indian constitutional adjudication, with particular focus on Roscoe Pound’s
theory of Social Engineering as its central theoretical framework.
Sociological jurisprudence, which advocates that law must respond to the
social, economic, and political conditions of the time, has significantly
influenced the Indian judiciary’s interpretive approach in public interest
litigation. It argues that while Indian courts have increasingly invoked social
reasoning- most notably in Olga Tellis v. Bombay Municipal Corporation-
their judgments often reflect a normative commitment to balancing
competing societal interests. However, this paper contends that the judicial
embrace of sociological jurisprudence has remained largely doctrinal, with
insufficient mechanisms for monitoring or enforcing the social outcomes
such decisions seek to engineer. Through case studies such as Sudama Singh
v. Government of NCT of Delhi, the analysis reveals a recurrent judicial
pattern: progressive pronouncements that align with sociological theory,
followed by institutional inaction or executive non-compliance. The study
argues that this disjunction between jurisprudential vision and socio-legal
reality undermines the transformative potential of sociological jurisprudence
in the Indian context.
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INTRODUCTION

Sociological jurisprudence is based on the relationship between law and morality. It is a school
of thought which challenges the disconnection between the laws and the reality of the people
to whim the law applies. Nathan Roscoe Pound was a strong advocate of the approach that the
purpose of law is to not just act as a body of rules, but as an instrument of social order.! His
theory of “Social Engineering” requires balancing the competing interests to achieve harmony
in society. This theory resonates with Indian constitutional adjudication, particularly within the

domain of public interest litigation (PIL).?

This paper aims to examine certain cases through Pound’s “balance of interest” approach that
forms the framework of his social engineering.? In doing so, this study demonstrates how Indian
courts, knowingly or otherwise, reflect a sociological mode of reasoning that aligns with
Pound’s vision of law as a tool for social progress. The gaps in execution and compliance are
acknowledged and serve as the subject of critique while also trying to highlight how
sociological jurisprudence, and Pound’s theory in particular, can illuminate the foundations of

Indian constitutional reasoning.
Aim and Objective

To evaluate the practical limitations of Roscoe Pound’s theory of social engineering in the
Indian constitutional context, by examining the gap between progressive judicial
pronouncements and their implementation, with particular focus on the Olga Tellis case and its

aftermath.

Scope and Limitation

This paper focuses on how Roscoe Pound’s theory of social engineering is applied in the Indian
context, specifically through landmark cases like Olga Tellis v. Bombay Municipal
Corporation. It examines how Indian courts have aligned itself with sociological jurisprudence

and examines their effectiveness in bringing actual social change.

The paper is limited to the Indian legal system and does not provide a comparative analysis

' Roscoe Pound, 4n Introduction to the Philosophy of Law 47-50 (Yale University Press 1922).

2 Upendra Baxi, The Indian Supreme Court and Politics 54-56 (Eastern Book Co. 1980); S.P. Sathe, Judicial
Activism in India: Transgressing Borders and Enforcing Limits 114—117 (Oxford Univ. Press 2002).

¥ Roscoe Pound, Social Control Through Law 22-27 (Transaction Publishers 1942)
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with other jurisdictions where sociological jurisprudence may have been approached in a

different context.
SOCIOLOGICAL JURISPRUDENCE AND ROSCOE POUND

In the early 20" century, sociological jurisprudence emerged as a response to the rigid legal
formalism and positivism. It emphasised on law’s connection with day-to-day realities of the
people that law governs.* Rather than viewing law as an autonomous set of rules, this school
of thought regards law as an instrument that is shaped by social needs as well as responds to
them.> Roscoe Pound, a sociological jurist, introduced the theory of “social engineering”. To
him, law was a tool to achieve social balance, justice, and progress by managing conflicting
societal interests, not a rigid set of rules.® For Pound, the function of law is similar to that of an
engineer as both create structures to balance forces. In his view, law ought to change according
to the needs of society to balance competing interests.” Instead of enforcing rigid norms, legal

systems should be flexible and practical, responding to evolving social dynamics.®

Pound’s social engineering model categorizes interests into three types namely, individual
interests that involve personal rights like liberty, privacy, and property, public interests that
are related to societal order and welfare, including public health and safety and social interests
that concern long-term justice and equality.” His theory of social engineering was primarily
addressed to the adjudicators, who, according to him, ought to weigh these interests to ensure
fair outcomes and attain social harmony.!? He believed that laws shouldn’t be interpreted only
to protect individual liberties or for public order but to balance between competing interests for

the greater good of the society.!!

Pound viewed judges as key agents of social change. Rather than applying the law

mechanically, they must interpret it with a view to achieving social justice.!? Judicial decisions

4 Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence, 25 Harv. L. Rev. 489, 513 (1912).
5 Julius Stone, Social Dimensions of Law and Justice 12-13 (Universal Law Publishing 1999).

1d. 1 at 89-91.

71d. 3 at 23-25.

8 Neil Duxbury, Patterns of American Jurisprudence 73—75 (Oxford Univ. Press 1995).

°Id. 1 at 89-91.

10 7d. 3 at 46-49.

' 1d. 7 at 73-75.

12 C.J. Friedrich, “Sociological Jurisprudence,” 25 Notre Dame L. Rev. 211, 213 (1950).
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should be guided by practical impacts and the pursuit of harmony, not just by legal formalism.!?
Pound also argued that law reflects social values and power structures. Judges, therefore, must
consider the broader implications of their rulings, particularly in promoting justice for

marginalized communities.'*

His ideas were influenced by legal realism, which rejected rigid formalism in favor of decisions
rooted in real-world conditions.!> While not a strict realist, Pound shared the belief that judges
must interpret laws contextually, addressing poverty, inequality, and discrimination.'® Courts,
then, are not passive arbiters but active agents of reform, shaping rulings in ways that promote

longterm social welfare.!”

Pound’s ideas resonate strongly in India’s PIL framework. PIL allows courts to take an activist
stance, addressing systemic issues such as poverty and inequality.'® Cases like Olga Tellis v.
Bombay Municipal Corporation'® show courts balancing individual and social interests to

uphold justice.

However, implementing social engineering is complex. Balancing conflicting interests and
ensuring the enforcement of rulings remain persistent challenges.?° Progressive decisions often
face administrative resistance and limited execution. Thus, while law can guide social

transformation, its success depends equally on effective institutional support.

While the judiciary often champions social reform, implementation challenges persist. Judicial
activism may promote social engineering in principle, but without effective execution by other

branches, the gap between vision and reality remains significant.

OLGA TELLIS v. BOMBAY MUNICIPAL CORPORATION AND BEYOND: THE RIGHT
TO LIVELIHOOD

The case of Olga Tellis v. Bombay Municipal Corporation stands as one of the most significant

13 Brian Z. Tamanaha, Law as a Means to an End: Threat to the Rule of Law 31-32 (Cambridge Univ. Press
2006).

4 Id. 2 at 55-57.

15 Brian Z. Tamanaha, Realistic Socio-Legal Theory 40-42 (Clarendon Press 1997).

16 Roger Cotterrell, The Sociology of Law: An Introduction 28-30 (Oxford Univ. Press 1992).

71d. 12.

18 Usha Ramanathan, “A Word on PIL,” in Public Interest Litigation: A Reader 24, 30 (S. Khosla ed., Oxford Univ.
Press 2011).

1 Olga Tellis v. Bombay Mun. Corp., (1985) 3 SCC 545.

20 1d. 18.
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judgments in Indian constitutional law, particularly in the context of sociological jurisprudence.
In this case, the Supreme Court of India addressed the issue of the right to livelihood and
whether it could be considered a part of the right to life under Article 21 of the Indian
Constitution. The case is emblematic of the way Indian courts have integrated sociological
jurisprudence, particularly Roscoe Pound’s theory of social engineering, into their judicial

reasoning.

In Olga Tellis, the petitioners were a group of street vendors who were threatened with eviction
from their places of business by the Bombay Municipal Corporation. These street vendors were
living on the margins of society, and their livelihoods depended on selling goods on the
footpaths. The petitioners argued that their right to livelihood was an essential component of
the right to life under Article 21, which guarantees the right to life and personal liberty. The

Court was tasked with determining whether livelihood could be considered a fundamental right.

The Supreme Court, in its judgment, indirectly invoked Pound’s theory of social engineering
by acknowledging that law cannot exist in a vacuum and must be shaped in response to the
social and economic realities of the time. In the case of the street vendors, the Court recognized
that economic survival and the right to work are fundamental to an individual's dignity and
self-respect, which are essential to the right to life. The Court, in its judgment, effectively

redefined the scope of Article 21, expanding it to include the right to livelihood.

This decision reflects Pound’s assertion that the law must respond to the needs of society, and
that judicial decisions must consider the real-life conditions faced by individuals. The Court
acknowledged the social realities of the vendors' lives, their dependence on daily earnings for

survival, and therefore found that their livelihood was inextricably tied to their right to life.

The Court’s emphasis on social justice and the protection of marginalized groups is consistent
with Pound’s theory, which holds that the law must balance individual interests with social
needs. In this case, the social need for economic security and the individual interest in having
a means of livelihood were deemed to outweigh the administrative powers of the state, which
sought to evict the vendors without providing alternative accommodation. Urban planning by

the state, i.e., public interest, ought to be balanced with social interest.

The Olga Tellis judgment also exemplifies judicial activism that has characterised Indian

courts' approach to social justice issues. By expanding the interpretation of the right to life to
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include the right to livelihood, the Court engaged in what Pound would describe as social
engineering, modifying legal principles to ensure that they were responsive to the needs of

society, especially the marginalized and disadvantaged.?!

The Court’s decision demonstrated a shift towards a dynamic, evolving view of law. Rather
than adhering to a narrow, formalistic interpretation of legal rights, the Court took a practical
approach, reflecting Pound’s idea that law must be adapted to meet the changing needs of
society. The decision also underscored the role of judges as social engineers, who, in Pound’s
framework, play an active role in shaping the social and legal landscape in accordance with

evolving social norms.

However, as with many instances of judicial intervention in India, the implementation of the
judgment has been problematic. Despite the Court’s clear directive to protect the vendors'
rights, issues like bureaucratic inertia, lack of infrastructure, and political resistance have often
hampered the practical realisation of the Court’s vision.?? This issue of implementation
highlights the gap between judicial pronouncements and their actual social impact, a critique

often leveled against the judicial application of sociological jurisprudence in India.?®

While Olga Tellis v. Bombay Municipal Corporation (1985) was a landmark case in India for
recognising the right to livelihood as part of the right to life under Article 21, it marked just the
beginning of a broader trend in India to incorporate sociological jurisprudence into
constitutional adjudication.?* Beyond Olga Tellis, the Indian judiciary continued to expand the
scope of sociological jurisprudence, addressing a range of social justice issues that affected
marginalised and vulnerable sections of society. These cases illustrate the ways in which Indian
courts have embraced Roscoe Pound's theory of social engineering, viewing law as a tool to
address the social realities of the time. However, they also underscore the limitations of judicial
intervention, particularly when it comes to institutional inaction and the lack of executive

compliance.

One of the most significant cases in expanding the scope of sociological jurisprudence beyond
Olga Tellis was Sudama Singh v. Government of NCT of Delhi, which dealt with the right to
shelter for the homeless. The case arose when social activists filed a PIL highlighting the plight

21 1d. 3 at 35-38.
214 18.
2 Id. 2 at 103-106. * Id. 19.
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of homeless individuals living on the streets of Delhi. The petitioners argued that the right to

shelter is an inherent part of the right to life under Article 21 of the Indian Constitution.*

In its judgment, the Supreme Court emphasised that the right to life is not limited to mere
physical existence but includes the right to live with dignity and security. The Court held that
adequate housing and shelter are essential to the right to life, and therefore, the state has an
obligation to provide for the homeless and ensure that their fundamental rights are protected.
This case is a direct application of Roscoe Pound's social engineering theory, as it recognised
the right to shelter as part of the broader goal of social justice and welfare, central to Pound's

vision of law as an instrument for social change.

The Court directed the Delhi government to provide temporary shelters for the homeless,
develop permanent rehabilitation schemes, and ensure that the homeless are provided with the
basic necessities of life, such as food, clothing, and healthcare. This judgment sought to address
the social reality of homelessness, emphasizing that the law should respond to real-world

conditions of deprivation and economic hardship.

However, despite the Court’s progressive stance, the implementation of the decision faced
significant obstacles. Bureaucratic inefficiencies, political resistance, and lack of resources
hindered the full realisation of the Court's vision, with many homeless individuals still facing
the harsh realities of life on the streets.® This highlights a recurring theme in Indian
jurisprudence: while the Court may lay down progressive principles, institutional

mechanisms to enforce them often remain insufficient.

ANALYSING THEORY v. PRACTICALITY OF POUND’S SOCIAL ENGINEERING
AND THE GAP BETWEEN ADJUDICATION AND IMPLEMENTATION

The tension between theory and practicality in the application of sociological jurisprudence is
starkly evident when we examine Olga Tellis v. Bombay Municipal Corporation®*® and its
implications for social justice in India. Roscoe Pound’s theory of social engineering, which
emphasises that law must be a tool for achieving social order and promoting social welfare,

finds an insightful application in the Olga Tellis case. However, as with many other judicial

2 Sudama Singh v. Govt. of NCT of Delhi, W.P. (C) No. 8904/2009, 1 Delhi HC, Feb. 11, 2010

25 Shivani Chaudhry, “Litigating for Housing Rights in India: A Case Study of Sudama Singh,” in Litigating the
Right to Housing in Asia 85-87 (Lillich & Hunt eds., 2016)

26 1d. 19.
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pronouncements grounded in sociological jurisprudence, the gap between idealistic legal
reasoning and practical realities presents significant challenges for realizing the transformative

potential of law.

Roscoe Pound’s conception of law as a tool for social engineering underscores the idea that
law must actively promote social stability and justice, not just through abstract rules but by
directly responding to social needs.?” In his view, law should shape society by addressing social
problems in a way that aligns with the evolving social order.?® Law’s role is to engineer society
towards the common good, balancing the rights of individuals with the needs of the community

as a whole.

In the Olga Tellis case, the Indian Supreme Court adopted this approach by recognising that
the right to livelihood is intrinsically tied to the right to life under Article 21 of the Indian
Constitution. In doing so, the Court made a significant contribution to the development of
sociological jurisprudence in India. The judgment not only reinforced the right to life but also
broadened its scope to ensure that individuals can live with dignity, which, in this case, directly

implicated the livelihoods of street vendors who depended on public spaces for their survival.?®

The Court’s decision to balance competing interests- public beautification and urban
development on one hand, and the livelihood of marginalised vendors on the other- was an
application of social engineering. The Court ordered the Bombay Municipal Corporation
(BMC) to create alternative spaces for vendors and rehabilitate them, reflecting an
understanding that social engineering is not just about the intellectual application of law but
also about real-world interventions to reshape society in a way that accommodates social needs.
This was a judicial intervention that actively sought to change the social and economic

conditions of those most affected by urban development.

While the Court’s pronouncements in this case are grounded in progressive legal theory, the
practical realities of implementation have shown a stark difference between the jurisprudential
vision and its execution.’® This is a recurring theme in the application of sociological

jurisprudence in India, where judicial interventions aimed at social reform often face obstacles

271d. 3 at 38.

28 Roscoe Pound, The Spirit of the Common Law 91-94 (Marshall Jones Co. 1921)

29 Usha Ramanathan, In the Name of the People: The Expansion of Judicial Power, in Democracy and Social
Change in India 272 (Niraja Gopal Jayal ed., 2001)

307d. 26 at 77-78.
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that render them less effective than intended.

This gap between the ideal legal outcome and real-world enforcement reflects the limitations
of judicial activism and highlights the institutional inertia that can reduce the effectiveness of
sociological jurisprudence.®' In Pound’s view, law is a tool that requires collaboration between
various branches of government: executive, legislative, and judicial, to create social reforms.?
However, in India’s context, judicial directives often face significant barriers in
implementation, particularly when the state or local authorities lack the necessary political will
or resources to comply with the Court’s orders. The Olga Tellis case also exemplifies the
challenges in translating progressive legal theories into practical social policies. The judgment
laid out a progressive vision for the protection of marginalized vendors, but without sufficient
political action and administrative oversight, the sociological vision of law remains hollow in

its practical application.

One significant aspect of the disjunction between theory and practice is the failure of state
apparatus to implement judicial directives effectively. In the Olga Tellis case, the state’s role
in providing alternative spaces for vendors was central to the judgment's success.*? However,
over the years, there has been no significant shift in the way urban spaces are managed, and the

lack of proper rehabilitation for evicted vendors continues to be a major issue in Indian cities.*?

This reflects institutional inertia within the state, where urban policies are often shaped by
marketdriven interests rather than social justice considerations. Pound’s theory would suggest
that law cannot function effectively as a tool of social engineering if it is not backed by the
state’s resources, commitment, and execution.** In the Indian context, the disconnect between
judicial orders and government action underscores a larger structural failure in public
administration and policy enforcement, which ultimately undermines the transformative

potential of sociological jurisprudence.

Another dimension of the theory vs. practice issue in Olga Tellis is the debate over judicial
overreach. Some critics argue that the Supreme Court’s intervention in the case constituted an

overstep of its judicial mandate, as the matter concerned urban planning and economic policy,

3L'S.P. Sathe, Judicial Activism in India: Transgressing Borders and Enforcing Limits 104 (Oxford Univ. Press
2002) ** Id. 3 at 40.

321d.19.

3 1d. 26 at 84.

3 1d 3 at43.
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which traditionally fall under the domain of the executive and legislature.®> According to critics
of judicial activism, the Court’s decision to direct urban policy reforms on matters like street
vending and rehabilitation of vendors risks encroaching upon the domain of other branches of
government. In this view, judicial overreach can lead to a fragmented approach to social
change, where courts issue directives without considering the political feasibility or the

administrative capacity of the state to implement them.

This argument also reflects the limitations of legal theory when applied without sufficient
political and institutional support. While Pound’s social engineering theory emphasizes the
importance of law's capacity to effect social change, it also recognizes that the success of legal
reforms depends on collaboration across state institutions.*® Sociological jurisprudence is most

effective when it is backed by concrete action from executive authorities and legislative bodies.

The Olga Tellis case provides an insightful example of how sociological jurisprudence can be
applied within the Indian judicial system, but it also highlights the significant challenges
involved in turning legal theory into real-world social change. While the judgment expanded
the scope of Article 21 and recognised the right to livelihood as a fundamental right, its impact
was limited by the lack of effective implementation and the structural challenges inherent in

the Indian administrative system.
CONCLUSION

The examination of cases like Olga Tellis v. Bombay Municipal Corporation and Sudama Singh
v. Government of NCT of Delhi illustrates the practical influence of sociological jurisprudence
in India. Through PIL, the judiciary has applied Roscoe Pound’s social engineering theory to
expand constitutional protections and address structural injustices. Olga Tellis, in particular,
marked a key moment by interpreting the right to livelihood as integral to Article 21,

recognizing the lived experiences of marginalized street vendors.

However, despite such progressive rulings, the absence of institutional support undermines
their impact. The gap between judicial pronouncements and enforcement highlights a core
limitation of applying sociological jurisprudence without coordinated administrative and

legislative action. Courts may shape legal principles, but their realization requires collaborative

3 1d. 32 at 128.
3 1d. 29 at 98. % Id. 19.
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efforts across government bodies.?’

To strengthen the implementation of sociological jurisprudence courts must establish systems
to monitor compliance with their orders, such as follow-up committees or reporting obligations,
executive and legislature must align with judicial decisions by enacting policies and allocating
resources: for example, providing designated vending zones and rehabilitation schemes. Local
authorities need training, resources, and political support to carry out reforms mandated by
courts, urban planning must consider livelihood rights and informal economies, ensuring
development does not marginalize vulnerable populations. NGOs and civil society must
empower communities with knowledge of their rights and help monitor state action.
transparency and follow-up on PIL outcomes are vital to ensure rulings are effective.
Incorporating sociological jurisprudence into curricula can cultivate socially conscious legal

professionals.

While Olga Tellis reflects the judiciary’s embrace of sociological jurisprudence, its limited
enforcement reveals the gap between legal ideals and systemic realities. Pound’s vision
underscores that legal reform must work in tandem with political will and institutional

effectiveness. Only then can law function as a sustained force for social change.*®

1d. 3
B1d 3
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