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ABSTRACT

Discretionary power is a crucial component of modern governance, enabling
administrative and regulatory authorities to exercise the necessary flexibility
in addressing complex and evolving situations. However, unchecked or
arbitrary exercise of such power, particularly in the enforcement of white-
collar crimes, raises significant concerns regarding transparency, fairness,
and accountability. This research critically analyses the intersection of
discretionary authority and the enforcement of white-collar crimes in India,
highlighting how misuse of such power can subvert justice and perpetuate
impunity among the elite. The study explores constitutional and legal
provisions that govern discretion, the structural weaknesses in regulatory
bodies, and the inadequacies in judicial and legislative oversight
mechanisms. By examining landmark Indian judgments and drawing
comparisons with global best practices, the paper outlines how judicial
activism has emerged as a corrective mechanism to curb arbitrary decision-
making. The research also examines the role of institutions such as the
Central Bureau of Investigation (CBI), the Enforcement Directorate (ED),
and the Serious Fraud Investigation Office (SFIO), assessing their efficacy
and limitations. A comparative analysis with regulatory regimes in
developed jurisdictions further illuminates the need for comprehensive
reforms in India. The paper concludes by recommending structural, legal,
and policy-level changes to mitigate the arbitrary application of discretionary
power and strengthen the enforcement framework against white-collar
crimes. These reforms are critical not only to uphold the rule of law but also
to restore public trust in democratic governance and justice administration.
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1. Introduction:

In modern democratic governance, discretionary powers are indispensable tools
provided to authorities to navigate complex administrative and legal challenges.
However, when exercised without transparency or accountability, such powers can lead
to arbitrariness—an anathema to the rule of law. In India, the problem becomes
particularly acute in the context of white-collar crime enforcement, where discretion
can mean the difference between timely justice and selective impunity.! This paper
explores the intersection of discretionary authority and arbitrariness, focusing on how
it affects the enforcement of white-collar crime laws in India. The increasing prevalence
of such crimes, their high-stakes nature, and their perpetrators’ access to power and
influence demand a closer examination of enforcement mechanisms. Discretionary
power refers to the legal authority vested in public officials to make decisions within
the bounds of law and policy, often in contexts that demand subjective judgment. In
governance, such powers are necessary to accommodate diverse, dynamic situations
not foreseeable by rigid rules. Discretion, when used judiciously, enables
responsiveness, flexibility, and efficiency. However, when not clearly circumscribed, it
risks devolving into arbitrariness, undermining legal certainty and equal treatment. The
Indian Constitution implicitly recognizes the need for discretion in administrative
actions, but also imposes constraints through principles of reasonableness, non-
arbitrariness, and due process. White-collar crimes, coined by sociologist Edwin
Sutherland, encompass non-violent, financially motivated crimes typically committed
by individuals in positions of trust or authority. In the Indian context, such crimes
include fraud, embezzlement, insider trading, money laundering, and corporate scams.
These offenses pose significant threats to economic stability, corporate governance, and
public trust. High-profile scandals such as the Satyam scam, the Nirav Modi-PNB
fraud, and the IL&FS crisis underscore the scale and systemic impact of white-collar
criminality. Yet, the enforcement landscape remains uneven, marred by delays, political
interference, and inconsistent prosecutorial zeal, often attributed to discretionary

misuse.

!'Selective enforcement. (2025, April). Wikipedia. Retrieved July 2025, from
https://en.wikipedia.org/wiki/Selective enforcement
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2. Research Problem:

While discretionary powers are necessary for effective law enforcement, their arbitrary

application can thwart justice, particularly in white-collar crime cases where influence

and opacity shield the powerful. The central problem this study addresses is: 70 what

extent does the arbitrary use of discretionary powers affect the equitable enforcement

of white-collar crime laws in India?

Research Questions:

ii.

1il.

What legal safeguards exist against arbitrariness in the use of discretionary

powers?

How has judicial interpretation evolved regarding such powers in white-collar

crime cases?

Are institutional mechanisms like the CBI, ED, and SEBI sufficiently insulated

from discretionary abuse?

iv. What reforms are necessary to balance discretion with accountability in white-
collar crime enforcement?
Objectives:

This study aims to critically examine the use and misuse of discretionary power in the

enforcement of white-collar crime laws in India. Its objectives are:

ii.

1il.

1v.

To analyze the legal framework governing discretionary power and its

constitutional limits.

To assess how discretion has been applied by enforcement agencies and its

implications for justice delivery.

To identify patterns of arbitrariness in selective prosecutions or non-prosecutions

in high-profile cases.

To evaluate the role of judicial oversight in curbing discretionary misuse.
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v. To suggest legal and institutional reforms to enhance transparency and

accountability.
5. Literature Reviews:

Ramesh and Singh (2019)? examined their study on Discretionary Justice and White-
Collar Crime Prosecution in India, the role of discretionary powers exercised by law
enforcement agencies and the judiciary in white-collar crime prosecution in
metropolitan regions of India. The study used a qualitative doctrinal methodology along
with structured interviews. The sample area covered Delhi, Mumbai, and Bangalore,
involving 30 senior legal professionals, including prosecutors and retired judges. The
sample size was purposive, focusing on those with a minimum of 15 years of experience
in financial crime litigation. Data collection included legal document analysis, case law
review (50 selected cases), and semi-structured interviews. The findings revealed
significant inconsistencies in how enforcement agencies pursue high-profile economic
offences, often influenced by political and corporate affiliations. The study
recommended institutional mechanisms for oversight on prosecutorial discretion and

mandatory judicial review of non-prosecution decisions.

Banerjee (2020)* conducted an empirical study on Selective Prosecution and Legal
Ambiguity: A Study on Economic Offences in India, analyzed 40 white-collar crime
cases prosecuted under the Prevention of Money Laundering Act (PMLA) and
Companies Act between 2010 and 2019. The study employed a case study methodology
and was focused on the state of Maharashtra. The sample consisted of court judgments
and enforcement agency records, with criteria based on cases involving amounts above
INR 50 crore. Data collection included RTI replies, court proceedings, and media
reports. The study found a high degree of arbitrariness in the selection of cases and
timing of arrests, often linked to political contexts. Banerjee recommended the
establishment of clearer guidelines for initiating investigations under financial crime
laws and proposed statutory limits on the exercise of discretionary arrests without

charge sheets.

2 Discretionary Justice and White-Collar Crime Prosecution in India. Indian Journal of Legal Studies, 12(1),
pp.-45-63.

3 Selective Prosecution and Legal Ambiguity: A Study on Economic Offences in India. Journal of Contemporary
Law and Policy, 18(2), pp.101-120.
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Thomas and Verma (2021)* explored in their study on Judicial Discretion and Its
Impact on White-Collar Crime Sentencing in India the judicial use of discretion in
sentencing in white-collar crime cases. The doctrinal research focused on 25 landmark
cases from the Supreme Court and 10 High Courts across India from 1995 to 2020. No
field survey was done; instead, judgments were thematically analyzed using qualitative
content analysis. The sample criterion involved cases resulting in either acquittal or
significantly reduced sentences. Findings revealed disparities in sentencing, influenced
by the social status of the accused and lack of sentencing guidelines. The authors
concluded that judicial discretion, in the absence of clear norms, often leads to
unpredictability and erosion of public trust. They recommended statutory sentencing
guidelines for economic offences and specialized judicial training for white-collar

crime adjudication.

Kumar (2018)° conducted a mixed-methods study on The Role of Enforcement
Directorate in Economic Offences: Discretion or Disparity? to evaluate the operational
discretion of the Enforcement Directorate (ED) in initiating investigations under the
Foreign Exchange Management Act (FEMA) and PMLA. The study covered the
northern zone of India with data collected from ED annual reports, 20 investigative
cases, and interviews with five former ED officers. Sample criteria included cases filed
between 2012 and 2017 involving both public officials and private companies. Findings
suggested discretionary misuse in high-profile cases, with evidence of delays in
investigation and selective targeting. The study highlighted the lack of independent
review or audit mechanisms over ED’s functioning. Kumar recommended legislative
clarity in ED’s jurisdiction and the creation of an oversight body for evaluating

discretionary decisions.
6. Research Methodology:

This research employs a qualitative and doctrinal methodology to critically examine the
use and potential misuse of discretionary powers in the enforcement of white-collar

crime laws in India. The study is based on a detailed analysis of statutory provisions,

4 Judicial Discretion and Its Impact on White-Collar Crime Sentencing in India. National Law Review of India,
9(1), PP.85-102.

5 The Role of Enforcement Directorate in Economic Offences: Discretion or Disparity? Economic and Political
Weekly, 53(32), 33-39.
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judicial interpretations, government reports, and regulatory frameworks governing
white-collar crime. Primary sources include relevant judgments from the Supreme
Court and High Courts of India, along with legal texts such as the Indian Penal Code,
Prevention of Corruption Act, Companies Act, and related enforcement regulations.
Secondary sources include academic articles, law commission reports, investigative
journalism, and scholarly commentary. A case study approach is used to analyze
instances where discretionary power has led to arbitrary or selective prosecution,
drawing attention to legal inconsistencies and constitutional concerns. The study also
incorporates a comparative perspective by referencing enforcement practices in other

democratic jurisdictions.
7. White Collar Crime: Meaning, Nature, and Growth:

I. American sociologist Edwin H. Sutherland first introduced the term white-collar
crime in 1939, defining it as a "crime committed by a person of respectability and
high social status in the course of their occupation." Unlike conventional crimes
that involve physical violence or theft, white-collar crimes are non-violent, often
sophisticated, and committed through deceit, concealment, or breach of trust. They
typically aim at financial gain and exploit institutional structures, regulatory gaps,

or positions of authority.
Key characteristics of white-collar crimes include:

a. Non-violence: These crimes do not involve force but cause significant financial

harm.
b. Breach of trust: They are often perpetrated by individuals in positions of power.

c. High-level planning: White-collar crimes involve careful manipulation of legal,

corporate, or financial frameworks.

d. Diffuse victimhood: The harm caused is often spread across a large number of

victims, such as shareholders, employees, or the general public.

®Sutherland, E. H. (1940). White-collar criminality. American Sociological Review, 5(1), pp.1-12.
https://doi.org/10.2307/2083934
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e. Difficulty in detection: Due to their covert and technical nature, white-collar

crimes often go undetected or are uncovered after substantial damage is done.

In India, the understanding of white-collar crime has evolved to include offenses
like money laundering, insider trading, banking fraud, cybercrime, tax evasion, and

large-scale corporate scams.
I1. Forms of White-Collar Crimes:

White-collar crimes manifest in various forms, often overlapping across sectors and

institutions. Some major forms include:’

a. Corporate Fraud: This involves fraudulent activities committed by or within a
corporation, such as falsifying financial statements, insider trading, and
misrepresentation of assets or liabilities. The Satyam scam is a notable

example.®

b. Financial Crimes: Encompassing banking frauds, Ponzi schemes, and securities
manipulation, these crimes target the integrity of financial systems. Cases like

the Punjab National Bank—Nirav Modi fraud highlight the scale of such

offenses.’

c. Corruption and Bribery: Public officials or corporate agents exploit their
positions for illicit gain, violating public trust. Corruption is endemic in

procurement, licensing, and regulatory processes. '’

d. Tax Evasion and Black Money: High net-worth individuals or companies avoid
taxation through illegal means, impacting government revenue and economic

equity.!!

"White Collar Crimes & Economic Offenses (EOW & ED Cases), noble navigators legal Consultant, Retrieved
from https://noblenavigators.in/white-collar-crimes-cases?utm_source=chatgpt.com

8 Ramamoorti, S., Morrison, D. E., & Koletar, J. W. (2009). A.B.C.’s of Behavioral Forensics: Applying
Psychology to Financial Fraud Prevention and Detection. Wiley.

° Basu, S. (2018). Banking sector vulnerabilities and white-collar crime. Journal of Financial Crime, 25(4),
pp-943-957.

19 Transparency International. (2021). Corruption Perceptions Index. Retrieved from
https://www.transparency.org

' OECD. (2020). Fighting Tax Crime: The Ten Global Principles. Retrieved from https://www.oecd.org
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.

Money Laundering: Concealing the origins of illegally obtained money by
passing it through complex financial transactions. The Enforcement Directorate
(ED) and the Financial Intelligence Unit (FIU-IND) monitor such cases under
the Prevention of Money Laundering Act (PMLA), 2002.!2

Cybercrime and Identity Theft: Involving unauthorized access to data, phishing
scams, and digital financial fraud. As digital penetration increases, cyber-

enabled financial crimes have surged.'?

III. Factors Contributing to the Rise of White-Collar Crimes in India and
Globally:

Several interconnected factors have led to the exponential growth of white-collar

crimes both in India and globally:

a.

Economic Liberalization and Globalization: The opening up of markets and the
proliferation of complex financial instruments have created opportunities for

exploitation without adequate regulatory safeguards.!'

Technological Advancements: While enhancing efficiency, digital platforms
have also enabled new forms of economic offenses, making detection and

tracing increasingly difficult.

Regulatory and Enforcement Gaps: Many agencies suffer from overlapping
jurisdiction, a lack of coordination, and limited expertise to investigate

sophisticated financial crimes.!>

Political and Corporate Collusion: Often, those involved in white-collar crimes

enjoy impunity due to political patronage, legal delays, or institutional inertia.'®

12 Financial Action Task Force (FATF). (2021). Money Laundering and Terrorist Financing. Retrieved from
https://www.fatf-gafi.org
13 McGuire, M., & Dowling, S. (2013). Cyber Crime: A Review of the Evidence. Home Office Research Report.

14 Supra note.13

15 Basu, S. (2015). Enforcement failure and regulatory arbitrage in India’s financial markets. Indian Journal of
Law and Economics, 7(1), pp.15-29.

16 Gupta, A. (2017). Political economy of corruption and white-collar crime in India. Economic and Political
Weekly, 52(11), pp.22-27.
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e. Inadequate Whistleblower Protection: Fear of retaliation deters insiders from
exposing fraudulent activities, allowing crimes to go unchecked for long

periods.!’

f. Cultural Acceptance of Corruption: In societies where corrupt practices are
normalized or rationalized, white-collar crimes are often seen as less morally

egregious than traditional crimes.

In India, the mushrooming of economic offenses in recent decades mirrors the
country’s rapid financialization, urbanization, and integration into the global
economy, combined with weak enforcement and discretionary misuse by
authorities. The increasing public exposure of such crimes through media and
public interest litigations has raised awareness, but systemic changes in regulatory

frameworks and enforcement accountability are still evolving.
Abuse of Discretionary Power: A Legal and Institutional Perspective

Misuse of Discretionary Power by Public Officials, Corporate Executives, and Law

Enforcement Agencies:

Discretionary power, when exercised beyond its legitimate purpose, can be an
instrument of abuse and corruption. Public officials in India have often been
accused of misusing discretionary authority in areas such as licensing, procurement,
law enforcement, and allocation of natural resources. The 2G Spectrum Case
(Centre for Public Interest Litigation v. Union of India, (2012) 3 SCC 1) is a seminal
example, where the Supreme Court quashed 122 telecom licenses granted on a
“first-come-first-served” basis, holding that the exercise of discretion by the then

Telecom Minister was arbitrary and lacked transparency.

Similarly, in the Coal Allocation Case (Manohar Lal Sharma v. Principal Secretary,
(2014) 9 SCC 516), the Court declared all coal block allocations made since 1993
illegal, highlighting how discretion in allocation was exercised without following

fair procedures.

17 Sharma, P. (2023). Discretion and Delay: Examining the Legal Vacuum in White-Collar Crime Trials in India.
Law and Policy Review, 11(2), pp.120—138.
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VI.

In the corporate domain, the Satyam Scandal is emblematic of how corporate
executives exercised internal discretion to manipulate financial records, eroding
investor trust and exposing weak internal controls. The subsequent enforcement

action, though slow, pointed to lapses in regulatory oversight.

Law enforcement agencies too have come under scrutiny. In Common Cause V.
Union of India, (1999) 6 SCC 667, the Supreme Court warned against the selective
initiation of investigations and misuse of agencies like the CBI, emphasizing the

need for autonomy and insulation from political interference.

. Role of Regulatory Bodies in Monitoring Discretionary Power:!8

Regulatory authorities such as SEBI, RBI, SFIO, and CCI are mandated to enforce
compliance and fair practices. In Sahara India Real Estate Corporation Ltd. v. SEBI,
(2012) 10 SCC 603, the Supreme Court upheld SEBI’s role in regulating capital
markets and affirmed its discretionary power in investigating unlisted companies

suspected of bypassing securities laws.

Despite these powers, the effectiveness of such regulators often hinges on their
operational independence and institutional strength. The IL&FS crisis illustrated
the failure of multiple regulators in detecting early signs of financial

mismanagement due to fragmented jurisdiction and institutional inertia.

Further, regulatory capture remains a threat when regulators become susceptible to

lobbying or political pressure, thereby compromising the exercise of discretion.

Judicial Scrutiny and Limitations on Discretionary Power:

Judicial review acts as a critical safeguard against the misuse of discretionary
power. In Maneka Gandhi v. Union of India, (1978) 1 SCC 248, the Supreme Court
held that the discretion exercised by the government in impounding the petitioner’s
passport without affording her a hearing violated the principles of natural justice

under Article 21. This case marked a watershed moment in expanding judicial

13 Institutional accountability and the role of financial regulators in white-collar crime control in India. South
Asian Journal of Law and Policy, 12(2), pp.88—106.
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scrutiny over administrative actions.

Similarly, in State of Punjab v. Gurdial Singh, (1980) 2 SCC 471, the Court stated
that "public power must never be used arbitrarily or mala fide", reinforcing that

discretion must be exercised reasonably and with due process.!”

The Court also reiterated in Kranti Associates Pvt. Ltd. v. Masood Ahmed Khan,
(2010) 9 SCC 496, that authorities exercising quasi-judicial powers must give

reasoned orders, which is a safeguard against arbitrary or biased decisions.

However, courts face limitations due to separation of powers, backlog of cases, and
challenges in assessing executive intent. While judicial pronouncements have laid
down principles of reasonableness and proportionality, actual enforcement depends

on institutional will and public accountability.
Legal Safeguards and Challenges in Preventing Abuse:

India’s legal framework has attempted to curb discretionary abuse through anti-
corruption laws and mechanisms promoting transparency. The Prevention of
Corruption Act, 1988, particularly post the 2018 amendment, redefined criminal
misconduct and introduced safeguards for honest public servants. The Lokpal and
Lokayuktas Act, 2013, although yet to reach its full potential, provides an
independent ombudsman mechanism.?’ In Subramanian Swamy v. Manmohan
Singh, (2012) 3 SCC 64, the Court highlighted the duty of public officials to grant
sanction for prosecution in a time-bound manner, reiterating that "delayed

discretion can be as harmful as no discretion at all."

The Right to Information Act, 2005 has been instrumental in holding discretionary
actions accountable. Citizens can demand reasons for decisions, thereby deterring

arbitrary conduct.?!

Nonetheless, challenges persist. The Whistleblowers Protection Act, 2014, though

19 Singh, M. P., & Deva, S. (2009). Constitution of India: A Contextual Analysis. Hart Publishing.

20 Kashyap, S. C. (2014). The Lokpal and Lokayuktas Act, 2013: A critical appraisal. Indian Journal of Public
Administration, 60(1), pp.1-10.

2! Srivastava, M. (2020). Transparency and accountability: An assessment of the Right to Information Act, 2005.
Journal of Governance & Public Policy, 10(1), pp.22-30.
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enacted, remains inadequately implemented. Whistleblowers often face threats, and

protection mechanisms are either slow or ineffective.??

Additionally, mechanisms like internal audits, ethics committees, and compliance
protocols are frequently underutilized or lack enforcement authority. The absence
of uniform administrative guidelines, coupled with a culture of opacity, facilitates

discretionary misuse.
8. Judicial Response to Abuse of Discretionary Power in White Collar Crimes

I. Landmark Judgments and Legal Precedents in India: The Indian judiciary has
played a pivotal role in addressing the abuse of discretionary power, particularly in
the context of white-collar crimes involving corporate fraud, corruption, and misuse
of public office. A number of landmark judgments have set important legal
precedents for curbing arbitrariness and ensuring accountability. One of the most
significant rulings in this context is the 2G Spectrum Case — Centre for Public
Interest Litigation v. Union of India, (2012) 3 SCC 1. The Supreme Court annulled
122 telecom licenses issued in 2008, declaring the allocation process
unconstitutional for lacking transparency and fairness.?® The Court held that the
state is a trustee of public resources and that arbitrary discretion in their distribution

violates Article 14 of the Constitution.

Another vital precedent is the Coal Block Allocation Case — Manohar Lal Sharma
v. Principal Secretary, (2014) 9 SCC 516. The Court quashed allocations made
since 1993, citing procedural irregularities and lack of transparency. It emphasized
that discretion must be exercised in a non-arbitrary, just, and reasonable manner. In
Subramanian Swamy v. Manmohan Singh, (2012) 3 SCC 64, the Court criticized
the delay in granting sanction for prosecution against a former Union Minister under
the Prevention of Corruption Act, highlighting the misuse of discretionary authority
to protect high-ranking officials.?* The judgment stressed timely action and
reinforced judicial oversight over executive discretion. In CBI v. Ramesh Gelli,

(2016) 3 SCC 788, the Court upheld that private bank officials can be treated as

22 Jayal, N. G. (2013). Citizenship and Its Discontents: An Indian History. Harvard University Press.
23 Supreme Court of India. (2012). Centre for Public Interest Litigation v. Union of India, (2012) 3 SCC 1.
24 Supreme Court of India. (2012). Subramanian Swamy v. Manmohan Singh, (2012) 3 SCC 64.
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II.

II1.

“public servants” for the purposes of prosecution under anti-corruption laws,
extending the scope of judicial scrutiny in financial crimes involving private entities

using public funds.?
Role of the Judiciary in Upholding Accountability and Transparency:

The judiciary has consistently interpreted constitutional and statutory provisions to
hold executive and corporate actors accountable for discretionary excesses. Under
Articles 32 and 226, courts have intervened in cases where discretionary powers
were exercised arbitrarily or mala fide, especially under the pretext of “public
interest” or administrative convenience. The principles of natural justice,
reasonableness, and proportionality have been developed through judicial
interpretations to guide the exercise of discretionary power. In Maneka Gandhi v.
Union of India, (1978) 1 SCC 248, the Court held that any administrative action
affecting life or liberty must follow the procedure established by law and satisfy the
test of fairness, even if undertaken under discretionary powers.2® The judiciary also
ensures that statutory authorities such as SEBI, SFIO, and ED operate within the
bounds of legality. In Sahara India Real Estate Corp. Ltd. v. SEBI, (2012) 10 SCC
603, the Supreme Court backed SEBI’s proactive action in regulating illegal
financial schemes, thereby affirming the regulator’s discretionary power so long as

it is used judiciously and in public interest.?’

Judicial Activism in Curbing Abuse of Discretion in Corporate and
Governmental Sectors: Judicial activism in India has emerged as a potent tool for
challenging misuse of discretionary authority. Through Public Interest Litigation
(PIL) and suo motu actions, courts have increasingly assumed a proactive stance to
enforce transparency and curb systemic abuse in both governmental and corporate
sectors. The judiciary’s intervention in high-profile corporate frauds like Satyam
Computers (2009) ensured swift investigation and reorganization of the company,
saving shareholder value and reinforcing investor trust. Although not a direct case
of judicial review, the Court monitored the probe and expedited the prosecution

process, setting a precedent for active judicial engagement in corporate governance.

25 Supreme Court of India. (2016). CBI v. Ramesh Gelli, (2016) 3 SCC 788.
26 Supreme Court of India. (1978). Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
27 Supreme Court of India. (2012). Sahara India Real Estate Corp. Ltd. v. SEBI, (2012) 10 SCC 603.
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In Vineet Narain v. Union of India, (1998) 1 SCC 226, also known as the Jain
Hawala Case, the Supreme Court issued detailed guidelines for the functioning of
the CBI and the Enforcement Directorate. It held that lack of political will cannot
be a justification for inaction against high-profile offenders and directed insulation
of investigative agencies from executive interference. This case institutionalized
continuing mandamus as a method of judicial monitoring of discretionary
enforcement. The courts have also intervened in policy domains where unbridled
discretion led to arbitrary outcomes. In the Janata Dal v. H.S. Chowdhary, (1992)
Supp (2) SCC 304, the Court reaffirmed its role in checking governmental decisions
that infringe upon constitutional principles, especially when exercised under the
garb of administrative necessity. However, judicial activism has also attracted
criticism for perceived encroachment into the executive domain. Critics argue that
excessive intervention might lead to judicial overreach, but in the realm of white-
collar crime, the judiciary’s assertiveness has largely been seen as a corrective

response to executive inaction and discretion abuse.

9. Comparative Analysis: India and Other Jurisdictions:

I. Regulatory Mechanisms in Developed and Developing Countries: Regulatory

systems for controlling discretionary power in white-collar crime enforcement vary
significantly across jurisdictions, influenced by each country’s legal traditions,
political structures, and institutional strengths. United States (USA) offers one of
the most sophisticated frameworks, with agencies like the Securities and Exchange
Commission (SEC), Federal Bureau of Investigation (FBI), Department of Justice
(DOJ), and Financial Crimes Enforcement Network (FinCEN) working in
tandem.?® These bodies are granted discretionary powers but are also subjected to
strict internal oversight and judicial review. For instance, prosecutorial discretion

in the DOJ is checked through legal norms, ethical codes, and court supervision.

United Kingdom (UK) follows a model emphasizing institutional independence and
transparency. The Serious Fraud Office (SFO) and Financial Conduct Authority

(FCA) are entrusted with investigating and prosecuting financial crimes. UK’s

28 Coffee, J. C. (2020). Corporate crime and punishment: The crisis of underenforcement. Berrett-Koehler

Publishers.
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II.

Bribery Act 2010 is a global benchmark for anti-corruption laws, known for its strict
liability provision for corporations, which reduces discretionary leniency in
enforcement. Singapore, despite being a developing nation, has a near-zero
tolerance policy on corruption. The Corrupt Practices Investigation Bureau (CPIB)
operates directly under the Prime Minister’s Office, ensuring independence from
political interference. The country's rigid control over administrative discretion has

yielded consistent success in minimizing white-collar crimes.

Brazil, a developing country like India, has strengthened its enforcement through
the Clean Company Act (2014) and the Operation Car Wash (Lava Jato)
investigation, which brought unprecedented scrutiny to political and corporate
corruption.?? Although discretionary enforcement still poses risks, judicial
assertiveness and prosecutorial reforms have improved transparency. India’s
regulatory system, on the other hand, is fragmented. While institutions like SEBI,
ED, CBI, and SFIO exist, coordination and independence remain concerns.’ The
absence of clearly demarcated prosecutorial discretion guidelines has led to

instances of selective targeting or delays in action.

Best Practices in Controlling Abuse of Discretionary Power: Globally, a number
of best practices have emerged that help mitigate the risk of abuse in exercising

discretionary powers:

a. Clear prosecutorial guidelines: Countries like the USA and UK have detailed
prosecution manuals and codes of ethics for public prosecutors to avoid

arbitrary decisions.

b. Transparency and public accountability: Mechanisms such as public
disclosure of investigation status, legislative reporting, and judicial review

ensure that discretion is not misused behind closed doors.

c. Whistleblower protections: Nations like the USA (with the Dodd-Frank Act)

have robust whistleblower reward and protection systems that encourage

2 De Sousa, L. (2016). Operation Car Wash: A new chapter in Brazil’s anti-corruption efforts. Journal of Politics
in Latin America, 8(1), pp.29-60.

30 Sane, R., & Thomas, S. (2021). Regulating financial markets in India: The twin peaks model. National
Institute of Public Finance and Policy Working Paper, 327.
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internal reporting and limit discretionary inaction.

d. Specialized courts or tribunals: For example, the UK has financial courts and
Singapore has expedited trial processes for white-collar offenses, reducing

prosecutorial delay or discretion misuse.

e. Independent regulatory bodies: Agencies with financial autonomy and limited
executive interference tend to maintain a more balanced use of discretionary

powers.

India could adopt many of these measures, especially in codifying prosecutorial
discretion, strengthening independent oversight, and ensuring time-bound investigation

and prosecution.

II1. Lessons India Can Learn from Global Legal Frameworks:

India’s current struggle with white-collar crime enforcement is exacerbated by
opaque discretion, political influence, and institutional inertia. Learning from global

models can provide a roadmap for reform:

a. Codification of Discretion: India needs a structured framework, similar to the
US Attorney’s Manual, to guide prosecutorial discretion in a predictable and

uniform manner.

b. Institutional Independence: Like the CPIB in Singapore or SFO in the UK,
Indian enforcement agencies must be insulated from political pressure to ensure

impartiality.

c. Enhanced Judicial Review: Courts should actively apply proportionality and
reasonableness tests to scrutinize discretionary decisions, following the model

set in Maneka Gandhi and international jurisprudence.

d. Global Compliance Models: Adopting policies akin to the UK Bribery Act or
US Foreign Corrupt Practices Act (FCPA) can promote corporate accountability

and limit abuse of enforcement discretion.

e. Integration and Cooperation: Better coordination among domestic agencies
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and international enforcement cooperation (e.g., INTERPOL, FATF
compliance) can streamline enforcement and reduce the space for arbitrary

action.

In sum, the comparative analysis underscores that discretionary powers are necessary
but must be bound by legal norms, ethical standards, and transparent procedures. India,
as an emerging global economy, must align its regulatory and enforcement systems with
global best practices to effectively deter white-collar crimes while maintaining the rule

of law.

10. Challenges and the Way Forward:

I. Loopholes in Existing Legal and Regulatory Frameworks: Despite having a
comprehensive set of laws aimed at combating white-collar crimes in India—such
as the Prevention of Corruption Act, Companies Act, SEBI Act, and the Indian
Penal Code—numerous loopholes persist, particularly in the exercise of
discretionary power. These gaps weaken institutional responses and allow arbitrary
or selective enforcement to thrive. A key challenge lies in the overlapping
jurisdiction of regulatory and enforcement bodies like SEBI, SFIO, CBI, ED, and
state anti-corruption bureaus. The lack of coordination among these institutions
often results in delayed prosecutions, duplicated efforts, and even contradictory
outcomes. Discretionary authority is sometimes exercised with insufficient
transparency, allowing personal or political considerations to influence official

decisions.

Another problem is the absence of prosecutorial guidelines, which results in uneven
decision-making. Unlike in the US or UK, Indian enforcement lacks a standardized
manual or framework outlining how and when discretion should be exercised. This
gives rise to allegations of bias, favoritism, or vendetta-based actions—particularly
in high-profile cases. Moreover, political interference and lack of functional
autonomy of investigative agencies severely impair their independence. For
instance, the CBI has often been labeled as a "caged parrot" due to its susceptibility
to executive influence, as noted in Vineet Narain v. Union of India (1998). The
underutilization of technology and forensic tools also contributes to the failure in

timely detection and prosecution of sophisticated financial crimes. In an age of
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digital finance and cross-border operations, traditional investigative methods are

often inadequate.

Need for Stricter Enforcement and Accountability Mechanisms: To mitigate
abuse of discretionary power, enforcement must not only be stringent but also
consistent and impartial. Accountability must be both internal (within the agency)
and external (through judicial review and parliamentary oversight). Strengthening

the integrity of institutions demands several interrelated reforms:

a. Functional autonomy of agencies such as CBI and ED should be ensured

through statutory backing and independent appointment processes.

b. Mandatory disclosures and reporting obligations must be imposed on

enforcement agencies regarding the status and closure of investigations.

c. Performance audits and integrity checks on officers exercising discretion can

help in identifying and deterring misuse.

d. Whistleblower protection mechanisms must be made stronger, with timely

investigation into complaints and protection from retaliation.

Stricter enforcement must also mean that high-ranking officials and corporate elites are

held to the same standards of law as ordinary citizens. Selective prosecution or

prolonged inaction in politically sensitive cases erodes public confidence in the justice

system.

II1.

Policy Recommendations for Strengthening Governance and Minimizing

Abuse

The path forward requires systemic reforms rooted in the principles of
transparency, accountability, and rule of law. The following policy

recommendations are proposed:

a. Codify prosecutorial discretion: Develop standardized operating procedures
and ethical guidelines for public prosecutors and regulatory bodies, inspired by

global best practices.
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b. Ensure agency independence: Establish autonomous commissions for
oversight of enforcement bodies, with a mandate to insulate them from political

or bureaucratic interference.

c. Strengthen inter-agency coordination: Create a central database and digital
interface for white-collar crime tracking, allowing real-time coordination

among SEBI, ED, SFIO, RBI, and others.

d. Judicial oversight mechanisms: Institutionalize continuing mandamus
(ongoing supervision) in complex financial crime cases and encourage regular

judicial review of major decisions involving discretion.

e. Enhance capacity building: Train law enforcement and judicial officers in
handling complex economic crimes, use of forensic accounting, and

international cooperation tools.

f. Adopt technology-driven enforcement: Use Al, blockchain, and data analytics

to flag anomalies and investigate financial irregularities in real-time.

g. Public awareness and engagement: Encourage citizen participation through
public grievance portals, RTI inquiries, and watchdog platforms that ensure civil

oversight.

By reforming the structural and normative foundations of discretionary power, India
can ensure that its governance system upholds both efficiency and fairness,

particularly in its battle against the growing menace of white-collar crime.

11. Conclusion:

I. Summary of Findings:

This study has explored the complex and critical relationship between discretionary
power and the enforcement of white-collar crimes in India. It establishes that while
discretionary power is an indispensable tool in governance—enabling flexibility,
quick decision-making, and contextual responses—its unchecked or arbitrary use

poses a significant threat to justice, especially in the realm of white-collar crime,
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II.

where the stakes are high, and the actors often influential. The analysis revealed that
discretionary powers, though necessary, are often exercised in India without
adequate institutional safeguards, leading to instances of misuse by public officials,
corporate executives, and enforcement agencies. Key legal and constitutional
provisions, such as Articles 14 and 21, which guarantee equality and due process,

are frequently challenged by the arbitrary application of these powers.

The growing incidence of white-collar crimes—spanning corruption, corporate
fraud, insider trading, and money laundering—has further strained India’s
enforcement mechanisms. Judicial precedents demonstrate that the courts have
played an active role in curbing abuse through doctrines of reasonableness and

proportionality, but systemic challenges persist.

A comparative perspective highlighted best practices from jurisdictions such as the
United States, United Kingdom, and Singapore, showcasing how structured
prosecutorial guidelines, agency independence, and advanced technologies

contribute to more accountable and effective white-collar crime enforcement.

Suggestions for Legal and Institutional Reforms

Based on the above findings, the study proposes the following key legal and

institutional reforms:

a. Codification of discretionary standards: Introduce statutory or regulatory
frameworks to guide the use of discretion, particularly in investigative and

prosecutorial contexts.

b. Strengthening institutional autonomy: Agencies like CBI, ED, and SFIO
must be granted structural and functional independence to insulate them from

political pressures.

c. Establishing oversight mechanisms: Parliamentary, judicial, and public

oversight must be enhanced to hold discretionary actions accountable.

d. Capacity building: Specialized training and recruitment in forensic accounting,

cyber law, and economic offenses should be undertaken to equip institutions
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with the necessary expertise.

e. Use of technology and data analytics: Modern surveillance, Al-based red-
flagging systems, and blockchain for transaction tracing should be employed to

limit discretion and detect patterns of fraud.

f. Public transparency and whistleblower protection: Citizen engagement must
be encouraged through secure and transparent grievance redressal and

whistleblower reward mechanisms.

III. Future Implications of the Study

This research contributes to the growing body of legal scholarship that emphasizes
the need to balance authority with accountability. In the coming years, the
intersection of technology, governance, and financial regulation will only become
more complex. If India fails to address the arbitrariness in discretionary power, not
only will white-collar crimes continue to erode economic integrity, but the very

credibility of its legal institutions will be compromised.

Conversely, the adoption of structured discretion, transparent enforcement, and
independent regulation can significantly strengthen India’s legal framework. These
reforms will foster public trust, attract responsible investment, and uphold the rule

of law in the face of increasingly sophisticated economic offenses.

Thus, this study underscores the urgent need for a recalibrated approach—one that
preserves the functional benefits of discretionary power while firmly anchoring its

use within constitutional and legal constraints.
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