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Introduction 

The most basic rights available to any human being right from birth are Human Rights. Respect 

for inherent dignity and demand in recognition are the necessities of Human Rights. These will 

ensure that right of every person has been protected and secured. This helps in the prevention of 

abuses that sabotage their respect and gives the chance that they need to understand their maximum 

capacity, liberated from segregation. Today, with the changing dynamics of society the mould of 

human rights and freedom is becoming more and more symmetrical, it acts as a subject, the content 

of which keeps adding more and more chapters in the lives of humans. Recently, a new pragmatic 

effort has been laid down by Supreme Court in Activist Gautam Navlakha in the Bhima Koregaon 

case. 

Gautam Navlakha a well-known human rights activist and journalist were as of late denied default 

bail by Supreme Court. While Gautam Navlakha confronted rout for his situation, the Apex Court 

in its judgment added another measurement in the arrest provisions, giving a triumphant jump of 

help towards the insurance of human rights. This is a judgment that not exclusively would alleviate 

the difficulties looked at in police and legal care yet would likewise smother the States' weight in 

numerous viewpoints. The judgment is indistinct, most definitely, The outcome is an arduous 206-

page practice that judges, legal counselors, and law students will battle with for quite a while. 

The Gautam Navlakha Case 

The root cause of the case dates to the year 2018 when the Appellant (Gautam Navlakha) was 

arrested in August 2018 and a travel remand was conceded to the police to take him from Delhi to 

PS Vishrambaug. The arrest and remand of the accused were tested in a habeas corpus request 

recorded around the same time under the steady gaze of the Delhi High Court. Since it couldn't 

choose the request on a similar date, the High Court didn't organization the Appellant's delivery 

yet coordinated that he be confined under "house arrest" till the decision of the apex court. 



Afterward, in a different public interest litigation case, the Apex Court broadened the time of house 

arrest of the Appellant till it could concluded.   

In this case, the Supreme Court passed the judgment affirming the decision of the Bombay High 

Court. The Appellant was arrested and remanded to authority by the preliminary court, and the 

provisions of this guardianship were altered by the High Court till it chose a habeas corpus request. 

In June, the Appellant raised a request for default bail under the steady gaze of the preliminary 

court in Maharashtra. When custodial detainment during examination crosses certain periods and 

the examination is yet to be finished up, it triggers an option to bail for the wrongdoer under 

Section 167 for the Code. 

After being denied the remedy, the appellant approached the Supreme Court. Previously in High 

Court, the house arrest of the appellant was found to be illegal. Based on the illegality of the 

remand and house arrest, the appellant was not granted bail as per section 167(2). Aggrieved by 

the same, a request for default bail was put forward in the apex court of the country. 

On twelfth May 2021, the Supreme Court bench involving Justices U.U. Lalit and K.M. Joseph on 

account of Gautam Navlakha Vs. National Investigation Agency provided the freedom to all sub-

ordinate and higher courts to arrange the house arrests in suitable cases as a substitute type of 

detainment under Section 167 of the CrPC. The apex court did consider an appeal filed by the 

appellant (Gautam Navlakha) in which an inquiry was presented that whether the time of 34 days 

spent in house capture will be tallied towards the time of 90 days under Section 167 CrPC? 

What was the reasoning behind the Supreme Court judgment? 

The Supreme Court while excusing the appeal saw that since the request for house capture was not 

explicitly passed by the Magistrate in the instant case, it can't be said that the required time of 90 

days would incorporate 34 days of house arrest. While choosing this issue, the Supreme Court 

likewise viewed as the inquiry whether a request for authority other than police and legal care as 

given under Section 167 could be passed by Magistrate? Or then again, to lay it out plainly whether 

the concept of house arrest will frame as a part of custody under the Section 167 Cr.P.C.? 

Addressing the above question, the Supreme Court saw that in suitable cases, it will be available 

to courts to arrange house arrest under Section 167. Notwithstanding, rules like age, medical 



issue,precursors of denounced, nature of wrongdoing will be fundamental terms to implement the 

request for house capture. 

The main issue that Supreme Court pointed out was not against the “the legality of house arrest” 

but “falling of house arrest under section 167 of CrPC”. It was also stated that the right to Default 

Bail is a Fundamental right and the decisions passed in this matter cannot be without reasoning. 

Here in the present case, this right does not fall under the ambit of Section 167 of CrPC. 

House Arrest and Default Bail under Criminal Procedure Code 

The concept of House Arrest is not distinctively mentioned under the Code of Criminal Procedure 

Act, 1973. Further for understanding the concept of default bail, how about we first know a portion 

of the fundamental guidelines and systems identified with making an arrest, custody, and the 

authority. 

Firstly, Police Custody refers to care in which the actual care of the denounced is with the Police 

and he is held up in a lock-up of a police headquarters. Secondly is Judicial Custody it is the point 

at which the denounced is stopped in the focal prison and is under the authority of the Magistrate. 

Provisions of making an arrest are given under Chapter 5 and systems identifying with FIR and 

police examination have been given under Chapter 12 of the Code of Criminal Procedure. Under 

Section 57 (Chapter 5), an individual can't be kept in police guardianship for more than 24 hours. 

That is to say, that the police authority has just 24 hours with the wrongdoer in their lock-up to 

enquire and research the case. Presently, imagine a scenario in which the examination couldn't be 

finished within 24 hours. Here, Section 167 (Chapter 12) comes for salvage. It gives a few 

techniques when an examination by the police isn't finished within 24 hours of arrest. Under 

Section 167(2), the Magistrate has the power to further expand the confinement of blamed for a 

period not expanding 15 days so the researching officials could profit more opportunity to ask and 

explore working on this issue. Here, it is critical to recollect that for such multi-day period 

confinement, the Magistrate can approve to keep blamed either in police authority or legal 

guardianship.



If the examination couldn't be finished even in 15 days. In such cases, the Magistrate is additionally 

empowered to approve the confinement for a time of two after sets. Firstly- A time of 90 days, if 

the offense carried out is to such an extent that it is culpable with death, detainment forever, or 

detainment for more than 10 years. Secondly- A time of 60 days, if some other offense (aside from 

the above provision) is submitted. 

In the case of Activist Gautam Navlakha in the Bhima Koregaon case, the appellant filed for 

default bail as the National Investigation Agency (NIA) did not file the charge sheet within 90 

days. This acted as a ground for non-grant of default bail to the appellant. 

Does Right to Anticipatory bail require a wider meaning under “Fundamental Rights”? 

The right to Anticipatory bail has been enshrined as a fundamental right under article 21 of the 

constitution. Protects people from being jailed on the offences that they may have not committed 

or any other such situation. looking at the present scenario in the Gautam Navlakha case, 

anticipatory bail has not been granted to him because of the illegality of remand and house arrest. 

However, this does constitute any of the mistakes committed by Gautam Navlakha himself. Such 

situations are respected in the fundamental rights of people. 

This paves a way for a wider perspective of anticipatory bail as a fundamental right. As Gautam 

Navlakha at the time of house arrest was unaware that the process of remand was not legal. This 

was created fuss for the appellant. For dealing with such complicated situations, the fundamental 

rights of people should be looked at by the way of their actions and not people associated with 

them. As this fails a person from construing to his rights. 

House Arrest- A Way Ahead? 

The Court in its judgment has noticed the jurisprudential part of the arrest. The concept of arrest 

in India is established on laws giving preventive detainment and since preventive confinement is 

a type of constrained confinement, house arrest is additionally an authority and constrained 

confinement.
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However, confinement in police or legal guardianship is simple and helpful to screen, the 

equivalent isn't with house capture. Extra powers of police and steady observing frameworks 

will be needed for appropriate oversight of charges under house arrest. Comparable concerns 

have likewise been seen by Supreme Court. 

The Court nonetheless, in its judgment, has cited few benefits of advancing house capture. It 

has additionally referred to different measurements to feature issues identified with congestion 

and support expenses of penitentiaries and how the concept of house arrest can beat them. 

According to Supreme Court's perception, in India, there is a huge measure of congestion in 

prisons and by advancing house arrest, congestion can be kept away from. The Court 

additionally referenced that a financial plan of Rs. 6,818 Crores is allotted towards the support 

of such detainment facilities subsequently house arrest could help in diminishing the 

consumptions of the State. 

Conclusion 

Gautam Navlakha's case has convinced the Court to investigate the concept of House Arrest. 

It would doubtlessly alleviate the shortfall of opportunity under police or legal care for some 

and particularly for individuals who are not in-your-face crooks. Even though there could be a 

few intricacies in the concept of house arrests like inappropriate checking or non-dutifulness 

terms of capture, there are additional benefits that the State should anticipate. 

The maintenance cost can get reduced further decreasing the burden of expenditure. The 

overcrowding of individuals in jails which is the biggest threat at this time of the coronavirus 

pandemic can also contribute as a solution further contributing to the wellbeing and mental 

health of the prisoners. In case of medical help in house arrest will be much faster. The terms 

of house arrest are adaptable and have space for any progressions that Courts may consider fit 

on case to case premise.  
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