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ABSTRACT

Section 447 of the Companies Act, 2013 represents the most ambitious
attempt in the history of Indian corporate legislation to define fraud
comprehensively and to attach serious criminal consequences to it. The
provision departs markedly from the piecemeal offence-specific approach of
its predecessor legislation, introducing a unified definition of fraud that
encompasses acts, omissions, concealment of facts, and abuse of position, all
anchored in the requirement of an intent to deceive or gain undue advantage.
The result is a provision of potentially very wide reach, but one whose
practical effectiveness depends critically on the resolution of a question that
Indian corporate law has long struggled to answer: how does a company, an
entity possessing no mind of its own, form the mens rea that fraud requires?
This paper undertakes a critical examination of Section 447, analysing the
statutory text, tracing the doctrinal challenges of attributing criminal intent
to a corporate entity, and evaluating how Indian courts have approached the
attribution question through the identification doctrine and related principles.
The analysis draws on comparative insights from the United Kingdom and
the United States, where the problem of corporate mens rea has generated a
richer body of case law and scholarly debate. The paper identifies key
structural weaknesses in the current framework, including the ambiguity of
the intent element in the corporate context, the inadequacy of institutional
enforcement capacity, the absence of deferred prosecution mechanisms, and
the tensions between the provision and constitutional protections. A set of
targeted reform proposals is advanced, aimed at making Section 447 an
instrument of genuine deterrence and accountability rather than one whose
reach exceeds its practical grasp.
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INTRODUCTION

Corporate fraud is not a new problem, but its modern manifestations carry a scale and
sophistication that older legal frameworks were never designed to address.! When a promoter
manipulates the accounts of a publicly listed company to inflate its share price, when directors
route company funds through a network of shell entities for personal benefit, or when auditors
certify financial statements they know to be false,? the harm caused radiates outward across
thousands of shareholders, depositors, employees, and creditors who had no means of detecting
the deception or protecting themselves against it.> The economic damage is significant; the

erosion of market confidence is, in many respects, more so.*

The Companies Act, 2013 responded to this reality with what was, at the time of its enactment,
the most expansive statutory definition of corporate fraud in Indian legal history.®> Section 447
of the Act creates a standalone offence of fraud applicable to any person connected with the
company who acts with intent to deceive or to gain undue advantage or to injure the interests
of the company, its shareholders, its creditors, or any other person.® The penalties are
correspondingly serious: a minimum of six months' imprisonment, a maximum of ten years,
and a fine ranging from the amount of the fraud to three times that amount.” Where the fraud

involves public interest, the minimum term rises to three years.?

The provision is striking for several reasons. Unlike the predecessor offences in the Companies
Act, 1956, which addressed specific categories of misconduct through a series of discrete
provisions,” Section 447 operates as a general anti-fraud offence of very broad application.!®
Its definition of fraud covers not only positive acts of deception but also omissions,
concealments, and abuses of position, and it expressly provides that wrongful gain or loss need

not actually occur for the offence to be complete!!. The intent to deceive or to gain an undue

!'See generally S. S. Gulshan, Corporate Frauds and Governance Failure (2015) 27 NLSI Rev 45.
2 Serious Fraud Investigation Office, Report on Corporate Fraud Trends in India (2019).

3 Umakanth Varottil, ‘The Evolution of Corporate Governance in India’ (2010) 18 J. Corp. L. Stud. 123.
4Securities and Exchange Board of India, Annual Report 2020-21.

5 Ministry of Corporate Affairs, Report of the Expert Committee on Company Law (2005)

¢ Companies Act, 2013, s 447.

7ibid.

8 ibid proviso to s 447.

° Companies Act, 1956.

10V, Niranjan, ‘Reconceptualising Corporate Fraud under Indian Law’ (2016) 4 NUJS L Rev 89.
ibid.
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advantage is sufficient.!?

Yet the breadth of the provision creates its own difficulties. The central challenge of any
general fraud offence in the corporate context is the mens rea problem: fraud, as traditionally
understood, requires a guilty mind'?, an intention to deceive on the part of the offender. When
the offender is a natural person, this presents no conceptual difficulty. When the alleged
offender is a company, a legal construct with no brain, no conscience, and no capacity for
subjective intent in any ordinary psychological sense!4, the question of how guilt is formed and
attributed becomes deeply contested. This paper examines how Section 447 engages with that
challenge, how Indian courts have sought to resolve it, and how the provision compares with

the approaches taken in other common law jurisdictions. !>

The paper proceeds as follows. Part II sets out the objectives of the study and the research
methodology. Part III examines the legislative framework of Section 447 in detail. Part IV
analyses the mens rea problem and the attribution doctrines through which Indian courts have
addressed it. Part V surveys judicial interpretation. Part VI considers the enforcement
architecture. Part VII undertakes a comparative analysis. Part VIII advances reform proposals,

and Part IX concludes.
OBJECTIVE OF THE STUDY

This paper pursues five principal objectives. The first is to provide a precise and critical account
of what Section 447 of the Companies Act, 2013 requires: the elements of the offence, the
scope of the definition of fraud, the relationship between the civil and criminal aspects of the
provision,!¢ and its interaction with related statutory provisions including Section 448 (false

statements), Section 449 (false evidence), and Section 212 (SFIO investigation).!’

The second objective is to examine the theoretical challenge of attributing criminal intent,
particularly the intent to deceive, to a corporate entity.!® This requires engagement with the

identification doctrine, the aggregation theory, and the purposive attribution approach proposed

12 ibid.

13 Glanville Williams, Criminal Law: The General Part (2nd edn, Stevens 1961).
14 Salomon v A Salomon & Co Ltd.

15 UK Fraud Act 2006; Sarbanes-Oxley Act 2002.

16 Companies Act, 2013, s 447.

17 ibid ss 212, 448, 449.

18 Celia Wells, Corporations and Criminal Responsibility (2nd edn, OUP 2001).
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by Lord Hoffmann in the Privy Council,!” and an assessment of how Indian courts have

selected between and applied these competing doctrines in fraud prosecutions.

The third objective is to evaluate the practical effectiveness of Section 447 as an enforcement
tool. This involves examining the investigative architecture of the Serious Fraud Investigation?°
Office, the cognizable and non-bailable character of Section 447 offences, the relationship
between SFIO proceedings and criminal prosecution, and the systemic delays that have limited

the provision's deterrent value.?!

The fourth objective is to undertake a comparative analysis of the approaches taken in the
United Kingdom and the United States to the problem of corporate fraud and corporate mens
rea,?? with a view to identifying practices and mechanisms that could profitably be adapted to

the Indian context.

The fifth objective is to advance a set of concrete and practically achievable reform proposals
that address the identified weaknesses and would make Section 447 a more effective, more

consistent, and more fairly applied instrument of corporate criminal accountability.??
RESEARCH METHODOLOGY

This paper adopts a doctrinal methodology and its primary research approach, supplemented
by a comparative legal analysis. The central questions addressed, what Section 447 means, how
the mens rea element applies to corporate defendants, whether the attribution doctrines adopted
by Indian courts are coherent, and whether the enforcement framework is adequate, are
questions about legal rules, their meaning, and their adequacy.?* They call for interpretive and

normative analysis rather than empirical investigation of social facts.

The primary sources consulted include the Companies Act, 2013, with particular focus on
Sections 447, 448, 449, 212, and 2(60) (definition of officer in default); the Companies Act,
1956, relevant provisions on fraud by officers; the Indian Penal Code, 1860; the Code of
Criminal Procedure, 1973; the Prevention of Money Laundering Act, 2002; and the Securities

19 Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 2 AC 500 (PC).

20 Companies Act, 2013, s 212.

2! Vinod Kothari, ‘Corporate Frauds and SFIO: A Critical Analysis’ (2020) 32 Corporate Law Adviser 15.
22 UK Fraud Act 2006; Sarbanes-Oxley Act 2002.

23 Ministry of Corporate Affairs, Report of the Company Law Committee (2016).

24 HLA Hart, The Concept of Law (2nd edn, OUP 1994).
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and Exchange Board of India Act, 1992.2° For the comparative dimension, primary sources
include the Fraud Act 2006 (UK), the Sarbanes-Oxley Act 2002 (US), the Dodd-Frank Act
2010 (US), and the relevant provisions of the Singapore Companies Act and Penal Code.?® The
case law analysis draws on decisions of the Supreme Court of India, the High Courts, the
Special Courts established for SFIO prosecutions, and English and American decisions applied

or cited in the Indian context.?’

Secondary sources include leading academic treatises on corporate criminal liability, peer-
reviewed journal articles in Indian and international legal publications, reports of the Law
Commission of India and the Companies Law Committee, and official annual reports of the
Serious Fraud Investigation Office and the Ministry of Corporate Affairs.?® Where relevant
data on prosecution outcomes and institutional capacity is available from official sources, and

it is incorporated to ground the normative analysis in empirical reality.

The interpretive method is always purposeful: statutory provisions are read with the objectives
they were meant to fulfill and the issues that they were meant to fix in view. The comparative
analysis is more about function than form. It looks at what similar systems do and tries to figure
out if the current Indian framework does the same things. The normative assessment utilizes
established theories of corporate criminal liability, that includes avoidance, punishment, and
expressing rationales, to evaluate the sufficiency of the current laws and the benefits of

proposed reforms.
THE LEGISLATIVE FRAMEWORK OF SECTION 447
A. The Transition from Piecemeal to Comprehensive Fraud Regulation

The Companies Act, 1956 addressed fraud through a series of discrete provisions scattered
across its winding-up and offences chapters. Those provisions targeted specific acts, such as
fraudulent trading, falsification of books, and fraudulent inducement to invest, rather than
defining fraud as such and attaching a single comprehensive penalty to it. The approach had a

certain doctrinal tidiness, but it also created gaps: conduct that fell between the enumerated

25 Companies Act, 2013; Indian Penal Code, 1860; Prevention of Money Laundering Act, 2002.

26 UK Fraud Act 2006; Sarbanes-Oxley Act 2002; Dodd-Frank Act 2010.

27 Iridium India Telecom Ltd v Motorola Inc.

28 Law Commission of India, Reports; Ministry of Corporate Affairs, Company Law Committee Reports.
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categories might escape criminal sanction despite being clearly dishonest.?” The Companies
Law Committee, in its 2016 report reviewing the Companies Act, 2013, observed that the need
for a comprehensive fraud provision had been recognised as early as the 1990s and that the

absence of one had complicated prosecution in several significant corporate fraud cases.*

Section 447 of the Companies Act, 2013 represents a deliberate break from that tradition. It
defines fraud broadly, prescribes a mandatory minimum custodial sentence, and applies across
the entire Act rather than being confined to particular chapters or contexts.’! The effect is to
create a general anti-fraud offence for the corporate domain, occupying a position in company
law analogous to the general offence of cheating under the Indian Penal Code, 1860 but with

penalties calibrated to the far greater harms that sophisticated corporate fraud can cause.*?
B. The Statutory Definition of Fraud

Section 447 defines fraud to include "any act, omission, concealment of any fact or abuse of
position committed by any person or any other person with the connivance in any manner, with
intent to deceive, to gain undue advantage from, or to injure the interests of, the company or
its shareholders or its creditors or any other person, whether or not there is any wrongful gain

or wrongful loss."* Five features of this definition deserve particular attention.

First, the definition is notable for its breadth: it covers acts, omissions, concealments, and
abuses of position. This multi-modal structure ensures that sophisticated fraudsters cannot
escape liability by structuring their misconduct as a passive failure to disclose rather than as an
active misrepresentation. Second, the definition captures not only conduct directed against the
company's interests but also conduct that injures shareholders, creditors, or any other person,
which gives the provision a potentially very wide reach in terms of the class of victims whose

interests it protects.>*

2'V. Niranjan, ‘Reconceptualising Corporate Fraud under Indian Law’ (2016) 4 NUJS Law Review 89.

30 Companies Law Committee, Report of the Companies Law Committee (Ministry of Corporate Affairs,
Government of India, 2016) para 3.1.

3 ibid.

32 Indian Penal Code, 1860, s 415.

33 The Companies Act, 2013, s 447, defines fraud to include "any act, omission, concealment of any fact or abuse
of position committed by any person or any other person with the connivance in any manner, with intent to
deceive, to gain undue advantage from, or to injure the interests of, the company or its shareholders or its creditors
or any other person, whether or not there is any wrongful gain or wrongful loss."

3% Umakanth Varottil, ‘The Evolution of Corporate Governance in India’ (2010) 18 JCLS 123.
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Third, and most significantly for questions of corporate liability, the definition requires an
intent to deceive or to gain undue advantage. This is the mens rea element, and its application
to corporate defendants is the subject of the analysis in Part IV below.* Fourth, the phrase
"whether or not there is any wrongful gain or wrongful loss" is important: it means that an
attempted fraud, or a fraud that is detected before causing actual financial harm, is still a
complete offence under Section 447. Fifth, the reference to connivance, conduct by "any other
person with the connivance" of the principal offender, extends the section's reach to accessories

and facilitators.*¢
C. Penalties and Their Significance

The penalties prescribed by Section 447 are among the most severe in the Companies Act,
2013. For ordinary fraud, the minimum term of imprisonment is six months and the maximum
is ten years. Where the fraud involves public interest, the minimum term is three years. The
fine must be at least equal to the amount of the fraud and may extend to three times that
amount.’” The mandatory minimum sentence is significant: it removes the discretion that courts
would otherwise have to impose a nominal penalty in minor cases, and it signals the
legislature's view that corporate fraud is always a serious matter that warrants a custodial

response.>

The penalties under Section 447 represent a very substantial enhancement over those
previously available for comparable conduct under the Indian Penal Code.’* They also
significantly exceed the penalties available under Section 339(2) of the same Act for fraudulent
trading, creating an incentive for prosecutors to rely on Section 447 as the primary charging
provision in most significant corporate fraud cases. The relationship between Section 447 and
the offences under the Prevention of Money Laundering Act, 2002 is also important: the
predicate offences for money laundering proceedings include the fraud offences under the
Companies Act, meaning that a Section 447 conviction can trigger asset attachment and

confiscation proceedings under the PMLA in addition to the primary sentence.

33 Iridium India Telecom Ltd v Motorola Inc.

36 ibid.

37Companies Act, 2013, s 447: fine shall not be less than the amount involved in the fraud and may extend to three
times such amount.

38 Ministry of Corporate Affairs, Report of the Companies Law Committee (2016).

*Indian Penal Code, 1860 (Act 45 of 1860), ss 415, 420 (cheating); s 405-409 (criminal breach of trust).
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D. Interaction with Related Provisions

Section 447 does not operate in isolation. Section 448 of the Companies Act, 2013 makes it an
offence to make any false statement in a report, return, certificate, or financial statement
required under the Act, and section 449 criminalises the giving of false evidence before any
authority under the Act. Both provisions attract punishment under Section 447, meaning that
the definition of fraud and its associated penalties apply to false statements and perjury in the
corporate context as well as to substantive fraud. This integration of false statement offences
within the Section 447 framework is appropriate: falsification of corporate records is frequently
a key tool of the fraudulent enterprise, and subjecting it to the same severe penalties as the

underlying fraud gives prosecutors a powerful additional charging option.*
CORPORATE MENS REA AND THE ATTRIBUTION PROBLEM
A. The Theoretical Difficulty

The mens rea problem in corporate criminal liability is not merely a technical legal puzzle; it
goes to the heart of what it means to hold an entity criminally responsible. The criminal law
was built around the assumption of a culpable individual whose subjective mental states,
knowledge, intention, recklessness, can be evaluated and, where they meet the legal threshold
for criminality, condemned.*! Transplanting this framework to a corporation, which has no
brain, no conscience, and no capacity for subjective experience in any ordinary sense, requires
either the modification of the original concepts or the development of entirely new legal

categories.*?

Wells has characterised this challenge as one of the most fundamental in the field of corporate
criminal liability, observing that every approach to the attribution of mens rea to a corporate
entity involves a trade-off between the demands of moral coherence and the practical
requirements of effective enforcement.*> An attribution rule that is too narrow, confining
corporate criminal liability to cases where the directing mind personally held the required

mental state, will systematically insulate large and complex organisations from

40 Ministry of Corporate Affairs, Report of the Companies Law Committee (2016).

41 ibid.

42 Glanville Williams, Criminal Law: The General Part (2nd edn, Stevens 1961).

“Celia Wells, Corporations and Criminal Responsibility (2nd edn, Oxford University Press 2001) 89.
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accountability.**An attribution rule that is too broad, treating every employee's mental state as
the company's mental state, risks making corporate criminal liability a form of strict liability

in disguise.
B. The Identification Doctrine

The identification doctrine, which holds that the acts and mental states of the company's
directing mind and will are the acts and mental states of the company itself, has been the
dominant attribution mechanism in Indian corporate fraud cases.* The doctrine was articulated
in its most famous English formulation by Denning LJ in HL Bolton (Engineering) Co Ltd v
TJ Graham & Sons Ltd,*¢ where he compared the directors and senior managers of a company
to the brain and nervous system of the human body: the company's controlling officers do not
merely act as the company's agents; they think and direct the company's actions as the company
itself. The House of Lords in Tesco Supermarkets Ltd v Nattrass*’ subsequently confined the
category of persons whose mental states could be attributed to the company in this way to those
at the very top of the management hierarchy, effectively limiting the doctrine to the board of

directors and those with equivalent authority.

The Supreme Court of India in Iridium India Telecom Ltd v Motorola Inc*® gave authoritative
recognition to the identification doctrine in the Indian context, holding that a corporation can
be held criminally liable for the fraudulent acts of its directing mind. The Court held that for a
company to be guilty of fraud, the fraud must be that of the company itself, in the sense that it
was planned and executed by those who direct the company's affairs. This formulation has
considerable doctrinal clarity but its practical implications can be troubling: in large,
geographically dispersed companies with complex decision-making structures, it may be
difficult to identify any single individual who both had the required fraudulent intent and

occupied a position in the hierarchy sufficient to be treated as the company's directing mind.*

4 Tesco Supermarkets Ltd v Nattrass.

45 Celia Wells, Corporations and Criminal Responsibility (2nd edn, OUP 2001).

“SHIL Bolton (Engineering) Co Ltd v TJ Graham & Sons Ltd [1957] 1 QB 159 (CA): Denning LJ's formulation of
the directing mind and will of a company.

Tesco Supermarkets Ltd v Nattrass [1972] AC 153 (HL): the identification doctrine was applied to hold that a
company is identified with the acts of its directing mind and will.

BIridium India Telecom Ltd v Motorola Inc (2011) 1 SCC 74 (SC India).

49 Jennifer Arlen, ‘Corporate Criminal Liability: Theory and Evidence’ (2012) 2 Harvard Business Law Review
143.

Page: 4339



Indian Journal of Law and Legal Research Volume VIII Issue II | ISSN: 2582-8878

C. The Purposive Attribution Approach

Lord Hoffmann offered a more flexible alternative in Meridian Global Funds Management
Asia Ltd v Securities Commission,*® arguing that the question of whose knowledge and acts
are to be attributed to the company is always a question of construction of the substantive rule
in question, rather than a matter of applying a general doctrine. Different rules, directed at
different purposes and different mischiefs, may call for different answers to the attribution
question.’! A provision designed to protect investors from being deceived by a company's
senior management may properly be interpreted to attribute the fraudulent intent of any person
with actual authority to bind the company to the company itself, even if that person is not at

the apex of the management hierarchy.>?

The purposive approach has significant advantages in the context of Section 447. The
provision's broad definition of fraud, extending to acts of any person with connivance, suggests
that the legislature did not intend to confine liability to the most senior corporate officers.® A
court adopting a purposive approach would be entitled to hold that the mental state of any
person with sufficient authority over the relevant area of the company's business can be
attributed to the company for the purposes of the fraud offence, even if that person does not
occupy a board-level position.* Sethi has argued that this more expansive approach to
attribution is not only permissible but necessary if Section 447 is to serve its evident purpose

of providing comprehensive accountability for corporate fraud.>®

D. The Aggregation Theory A third approach to the attribution problem is the aggregation
theory, which holds that a corporation's knowledge can be constructed by adding together the
knowledge of multiple employees, each of whom separately possesses only part of the
information necessary to constitute the required mental state, but whose combined knowledge

meets the threshold.>® This theory, adopted in certain American federal criminal law contexts,

Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 2 AC 500 (PC): Lord Hoffmann
proposed a purposive approach to the attribution of knowledge to a company.

Sl ibid.

52 ibid.

53 ibid.

54 Jennifer Arlen, ‘Corporate Criminal Liability: Theory and Evidence’ (2012) 2 Harvard Business Law Review
143.

>R Sethi, "Mens Rea and the Corporate Defendant: Doctrinal Confusion in Indian Courts" 32 National Law
School of India Review 78, 84 (2019).

56 Jennifer Arlen, ‘Corporate Criminal Liability: Theory and Evidence’ (2012) 2 Harvard Business Law Review
143.
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addresses the specific problem of complex corporate fraud where the fraudulent scheme is
deliberately structured to ensure that no single individual has a complete picture of what is

happening.®’

The aggregation theory has not been expressly adopted in Indian law, and its reception in the
courts has been limited. Goswami has noted that Indian courts have been reluctant to aggregate
the mental states of multiple employees to construct corporate mens rea, preferring instead to
insist on identifying a specific directing mind whose individual intent can be attributed to the
company.>® This reluctance, while consistent with the identification doctrine as traditionally
understood, creates a gap in the framework: the most sophisticated corporate frauds, precisely
those that most warrant the application of Section 447, are also those most likely to be
structured in a way that no single individual can be shown to have had a complete picture of

the scheme.*
JUDICIAL INTERPRETATION OF SECTION 447
A. Meaning of Intent to Deceive

The phrase "intent to deceive" in Section 447 imports a subjective mental element requiring
proof that the defendant consciously sought to create a false belief in the mind of another
person. Indian courts have drawn on the foundational English statement of this principle in
Derry v Peek,%° where the House of Lords held that fraud is proved when a false representation
is made either knowingly, or without belief in its truth, or recklessly as to its truth or falsity.
The recklessness limb of this formulation is significant: it means that a defendant cannot escape
liability under Section 447 by claiming genuine ignorance of the falsity of a representation, if
a court is satisfied that the defendant was reckless, that is, indifferent to whether the

representation was true or false.!

The Supreme Court in Iridium India Telecom Ltd v Motorola Inc applied a similar standard in

the Indian context, holding that fraud requires proof of a false representation made to a person

57 United States v Bank of New England 821 F 2d 844 (1st Cir 1987).

38p Goswami, "Corporate Criminal Liability in India: The Road Ahead" 30 National Law School of India Review
55,67 (2018).

% Companies Act, 2013, s 447.

6ODerry v Peek (1889) 14 App Cas 337 (HL): Lord Herschell established that fraud is proved when it is shown
that a false representation has been made knowingly, or without belief in its truth, or recklessly as to its truth or
falsity.

o1 ibid.
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who relies on it to their detriment, where the maker knew it to be false or made it without caring
whether it was true or false.%? The Court's reliance on this formulation indicates that Indian law
treats reckless dishonesty as equivalent to deliberate deception for the purposes of the fraud
offence, a position that is both doctrinally sound and practically important for the prosecution

of complex corporate fraud.®
B. Scope of "Abuse of Position"

One of the most distinctive features of Section 447's definition of fraud is the inclusion of
"abuse of position" as a form of fraudulent conduct. This element, which does not appear in
the classic common law definition of fraud, captures situations where a person in a position of
trust or authority uses that position to obtain an advantage, even where no positive
misrepresentation is involved.®* Directors who cause the company to enter into transactions
that enrich themselves at the company's expense, promoters who divert corporate opportunities,
and auditors who certify accounts in exchange for undisclosed benefits are all potential targets

of this limb of the definition.®

The abuse of position element has its closest analogue in the offence of fraud by abuse of
position under Section 4 of the UK Fraud Act 2006, which the English courts have interpreted
to extend to any person who occupies a position in which they are expected to safeguard, or
not to act against, the financial interests of another. In the Supreme Court's decision in Sahara
India Real Estate Corporation Ltd v SEBI, the Court's emphasis on the obligation of promoters
to act in the interests of investors rather than in their own interests provides a framework within
which the abuse of position element of Section 447 can be developed. The case underlines that
the fiduciary character of certain corporate relationships, particularly those between promoters
and retail investors, creates the kind of expectation of fidelity that the abuse of position concept

was designed to protect.5®

C. The Question of Wrongful Gain or Loss

Section 447 expressly provides that the offence is complete "whether or not there is any

62 Iridium India Telecom Ltd v Motorola Inc.

83 Jennifer Arlen, ‘Corporate Criminal Liability: Theory and Evidence’ (2012) 2 Harvard Business Law Review
143.

64 Celia Wells, Corporations and Criminal Responsibility (2nd edn, OUP 2001).

85 V. Niranjan, ‘Reconceptualising Corporate Fraud under Indian Law’ (2016) 4 NUJS Law Review 89.

% ibid.
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wrongful gain or wrongful loss." This legislative choice is significant and has important
implications for prosecution. It means that an attempted deception that fails before causing
financial harm is still a complete fraud under the section; it means that a scheme designed to
harm the company's competitive position rather than to generate financial gain for the
perpetrator still falls within the definition;®” and it means that prosecutors are not required to
quantify the financial impact of the fraud as an element of the offence, though the amount of

the fraud will still be relevant to the calculation of the mandatory fine.

Courts have generally welcomed this element of the definition as preventing the technical
objection that no actual harm was caused. In Arun Kumar Jagatramka v Jindal Steel and Power
Ltd,® the Supreme Court emphasised that provisions designed to protect creditors and investors
must be interpreted purposively, and that technical arguments based on the absence of
demonstrable financial harm should not be allowed to frustrate the legislative intent to provide

comprehensive protection against fraudulent corporate conduct.®
D. Cognizable and Non-Bailable Character

Section 447 offences are cognizable and non-bailable by virtue of Section 212(6) of the
Companies Act, 2013. This classification has significant procedural consequences. A
cognizable offence may be investigated and an arrest made without a warrant from the
magistrate, and the burden in bail applications is reversed: the accused must show cause why
they should be released, rather than the prosecution showing cause why they should be
detained.”® The SFIO has the power of arrest under Section 212(14A). These procedural
features give the investigating and prosecuting authorities considerable leverage in serious
corporate fraud cases, but they have also attracted criticism from those who argue that the non-
bailable character of the offence is disproportionate for conduct that is typically economic in
nature and where the accused is unlikely to abscond or interfere with witnesses. The bail
provisions of the Code of Criminal Procedure, as applied to Section 447 accused, have been

the subject of considerable litigation in the High Courts.

67 Celia Wells, Corporations and Criminal Responsibility (2nd edn, OUP 2001).

88 4run Kumar Jagatramka v Jindal Steel and Power Ltd (2021) 7 SCC 474 (SC India).
8 Arun Kumar Jagatramka v Jindal Steel and Power Ltd.

70 Code of Criminal Procedure, 1973.
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THE ENFORCEMENT ARCHITECTURE AND ITS LIMITATIONS
A. The Role of the SFIO

The Serious Fraud Investigation Office, established under Section 212 of the Companies Act,
2013, is the primary investigative agency for Section 447 offences. The SFIO is a multi-
disciplinary body comprising specialists in law, accountancy, forensics, information
technology, and company administration. Its reports are admissible as evidence in criminal
proceedings, and it has the power to arrest persons suspected of committing an offence under
Section 447 without a warrant. The SFIO's annual reports indicate a significant increase in
investigations and successful prosecutions since 2014, reflecting both the enhanced legal
powers available under the 2013 Act and the greater institutional capacity that has been built

over that period.”!

Notwithstanding these developments, the SFIO remains constrained in ways that limit its
effectiveness. Its jurisdiction depends on a referral from the Central Government or, in certain
circumstances, the NCLT; it cannot independently initiate investigations in all cases. Its
resource base, while growing, remains significantly below that of comparable agencies in the
United Kingdom and the United States.”® The coordination between SFIO investigations and
proceedings before the NCLT, the criminal courts, the Enforcement Directorate, and SEBI is
largely informal and often results in duplication of effort and inconsistent outcomes across
parallel proceedings. Padia has observed that the fragmentation of enforcement jurisdiction is
one of the principal structural weaknesses of the regulatory response to corporate fraud in

India.”
B. Systemic Delays and Their Consequences

The deterrent value of Section 447 depends critically on the speed and certainty with which it
is applied. A provision that imposes severe penalties in theory but achieves convictions only
years after the fraud was committed, when the accused has had ample time to dissipate assets

and distance themselves from the evidence, provides far less effective deterrence than one

"'SFI0, Annual Report 2022-23 (Serious Fraud Investigation Office, Ministry of Corporate Affairs, 2023) 14
(noting a significant increase in investigations and prosecutions under s 447 since 2014).

72 Jennifer Arlen, ‘Corporate Criminal Enforcement in the United States’ (2012) 2 Harvard Business Law
Review 143.

N Padia, "Corporate Fraud in India: Regulatory Responses and the Way Forward" 51(20) Economic and
Political Weekly 44, 49 (2015).
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whose enforcement is swift and certain.”* The experience of prosecutions under Section 447 to
date has been mixed in this respect. The Satyam fraud, discovered in 2009, resulted in
convictions in 2015, nearly six years after the fraud came to light. Other significant cases have

taken even longer.”>

Khanna has argued, drawing on the economic theory of deterrence, that the probability of
detection and conviction matters as much as the severity of the sanction in determining whether
potential fraudsters are deterred.”® A very severe penalty that is very rarely imposed creates
weak deterrence; a moderately severe penalty that is consistently and swiftly applied creates
stronger deterrence. The current Indian enforcement environment, characterised by under-
resourced investigative agencies, overburdened special courts, and extensive pre-trial litigation

over procedural matters, tilts the balance unfavourably from the perspective of deterrence.”’

C. Constitutional Challenges

Section 447 has faced constitutional challenge on several grounds, including the argument that
the mandatory minimum sentence is disproportionate and infringes the right to equality under
Article 14 of the Constitution, and the argument that the non-bailable character of the offence
violates Article 21's guarantee of personal liberty. The High Courts have, in the main, upheld
the provision against these challenges, relying on the legislative discretion to prescribe
mandatory minimum sentences for serious economic offences and on the Supreme Court's
recognition that bail may appropriately be made more difficult to obtain for cognizable
economic offences of sufficient gravity. The Supreme Court's decision in Aneeta Hada v
Godfather Travels & Tours Pvt Ltd’”® while decided in a different context, contains important
observations about the constitutional permissibility of procedural restrictions on bail in serious

economic offence cases that have been applied to Section 447 proceedings.

COMPARATIVE ANALYSIS
A. The United Kingdom: The Fraud Act 2006

The United Kingdom's Fraud Act 2006 consolidated and modernised the law of fraud in

4 Gary Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 Journal of Political Economy 169.
75 ibid.

7°V'S Khanna, "Corporate Criminal Liability: What Purpose Does It Serve?" 109 Harvard Law Review 1477, 1492
(1996).

"7 Ministry of Corporate Affairs, Report of the Companies Law Committee (2016).

8 Aneeta Hada v Godfather Travels & Tours Pvt Ltd (2012) 5 SCC 661 (SC India).
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England and Wales, creating three principal offences: fraud by false representation, fraud by
failure to disclose information, and fraud by abuse of position. The Act's definition of fraud is
broadly similar to that in Section 447, but it differs in one important respect: it does not define
fraud to include omissions and concealments as separate categories, relying instead on the
concept of false representation (which includes representations that are false by omission) and
the abuse of position offence to capture non-disclosure cases.”” The maximum penalty under
the Fraud Act is ten years' imprisonment, in line with Section 447, but there is no mandatory

minimum.

On the question of corporate mens rea, English law has developed a more flexible approach
than the traditional Indian identification doctrine. The Privy Council's decision in Meridian has
been applied to extend corporate liability for fraud beyond the narrow directing mind
formulation, allowing attribution of knowledge and intent based on the purpose of the specific
rule being applied. The Serious Fraud Office has also made extensive use of deferred
prosecution agreements as an enforcement tool, securing large financial penalties and
compliance reforms from corporate defendants in circumstances where full criminal
prosecution would have been slow and uncertain.®® India lacks an equivalent mechanism,

which is a significant gap.
B. The United States: Sarbanes-Oxley and Corporate Accountability

The Sarbanes-Oxley Act of 2002 represents the most significant legislative response to
corporate accounting fraud in American history, enacted in the aftermath of the Enron and
WorldCom scandals. Among its most distinctive features is the personal certification
requirement under Section 302: chief executive officers and chief financial officers must certify
the accuracy of financial statements, and Section 906 makes false certification a criminal
offence punishable by up to twenty years' imprisonment. This provision directly addresses the
attribution problem by placing criminal liability squarely on the most senior individuals
responsible for the accuracy of corporate disclosures, without requiring the prosecution to trace

the precise mental state of those individuals through the layers of the corporate hierarchy.8!

The American federal doctrine of respondeat superior, under which a corporation is vicariously

9 ibid.
$9Serious Fraud Office (UK), Deferred Prosecution Agreements: A Practical Guide (SFO 2022).

81 Jennifer Arlen, ‘Corporate Criminal Enforcement in the United States’ (2012) 2 Harvard Business Law
Review 143.
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liable for any crime committed by an employee acting within the scope of their employment,
provides a considerably broader basis for corporate criminal liability than the identification
doctrine. This breadth has attracted criticism for creating potential overcriminalisation, but it
has also ensured that corporate defendants cannot escape liability by demonstrating that the
fraudulent conduct was the work of a middle-level employee rather than a board-level officer®2.
The Dodd-Frank Act's whistleblower programme, which provides substantial financial rewards
for disclosures that lead to successful SEC enforcement actions, has been a highly effective

source of information about corporate fraud that would otherwise have remained hidden.
C. Singapore: A Balanced Approach

Singapore's approach to corporate fraud liability combines elements of the English common
law tradition with a pragmatic, efficiency-oriented regulatory philosophy. The Monetary
Authority of Singapore, which combines regulatory and enforcement functions in a single
institution, has developed a reputation for swift and decisive enforcement action in financial
fraud cases. The corporate governance requirements imposed on listed companies in Singapore
are among the most rigorous in the Asia-Pacific region, and they are complemented by a strong
audit framework and a well-resourced inspection regime that detects fraud at an earlier stage
than the reactive investigation-driven model that predominates in India.®* Laufer's observation
that the effectiveness of corporate criminal liability depends as much on the institutional
environment in which it operates as on the substantive rules themselves applies with particular

force to the Singapore experience.3*
REFORM PROPOSALS
A. Statutory Attribution Rules for Corporate Fraud

The most urgent doctrinal reform required is the introduction of statutory attribution rules to
govern the application of Section 447 to corporate defendants. The current reliance on common
law doctrines, the identification doctrine, the purposive approach, and the incipient aggregation

theory, creates uncertainty and inconsistency that benefits sophisticated corporate defendants

82 Vikramaditya Khanna, ‘Corporate Criminal Liability: What Purpose Does It Serve?’ (1996) 109 Harvard Law
Review 1477.

8 OECD, Corporate Governance in Asia: A Comparative Study (2019).

WS Laufer, Corporate Bodies and Guilty Minds: The Failure of Corporate Criminal Liability (University of
Chicago Press 2006) 52.
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at the expense of prosecutors and victims.®® Parliament should enact, as part of the Companies
Act, 2013 or as a standalone provision, a rule specifying that for the purposes of Section 447,
the knowledge and intent of any person authorised to act on behalf of the company in the
relevant area of its business shall be attributed to the company, and that the company's criminal
liability shall not be excluded by reason only of the fact that no single individual within the

company possessed the complete mental state required for the offence.®¢

This reform should be accompanied by an express provision permitting aggregation of the
knowledge of multiple corporate officers where the structure of the corporate decision-making
process was such that no individual was intended to have a complete picture of the relevant
information.®” This aggregation rule, modelled on the American federal approach, would close
the gap that currently allows sophisticated fraudsters to escape liability by deliberately

compartmentalising knowledge within the corporate structure.®8
B. Deferred Prosecution Agreements

The introduction of a statutory deferred prosecution agreement framework for Section 447
cases is one of the most practically important reforms available. Modelled on the mechanism
established by the Crime and Courts Act 2013 in England and the long-established American
practice, a DPA regime would allow the SFIO and the prosecuting authorities to suspend
criminal prosecution in exchange for the company's agreement to pay a substantial financial
penalty, disgorge any profits obtained through the fraud, cooperate fully with ongoing
investigations, and implement specified governance and compliance reforms within a defined
timeframe. Singh has argued that DPAs are particularly valuable in the Indian context because
they provide a mechanism for achieving immediate financial recovery and governance reform

in cases where full criminal prosecution would take many years to conclude.®’
C. Personal Certification Requirement

Drawing on the Sarbanes-Oxley model, Parliament should consider introducing a mandatory

85 Celia Wells, Corporations and Criminal Responsibility (2nd edn, OUP 2001).

8 Meridian Global Funds Management Asia Ltd v Securities Commission

87 Jennifer Arlen, ‘Corporate Criminal Liability: Theory and Evidence’ (2012) 2 Harvard Business Law Review
143.

88 United States v Bank of New England 821 F 2d 844 (1st Cir 1987).

¥R Singh, "Deferred Prosecution Agreements: An Idea Whose Time Has Come for India" 12 Indian Journal of
Law and Technology 113, 129 (2020).
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personal certification requirement for the chief executive officers and chief financial officers
of listed public companies, under which they must certify that the financial statements filed
with SEBI and the stock exchanges are, to the best of their knowledge and belief, accurate in
all material respects and free from material misstatement.”® A false certification should attract
criminal liability under Section 447 with a minimum term of imprisonment of three years. This
reform would directly address the attribution problem by creating individual criminal liability
at the apex of the corporate hierarchy, without requiring prosecutors to trace the precise state

of mind of the certifying officer through the layers of the corporate structure.”!
D. Strengthening the SFIO and Enforcement Coordination

The Law Commission of India, as early as 1994, recommended that the investigative capacity
of agencies dealing with corporate fraud should be substantially enhanced,’? a recommendation
that has been only partially implemented. The SFIO requires a significant increase in its
investigative staff, particularly in forensic accounting, digital evidence analysis, and cross-
border asset tracing. A statutory inter-agency coordination protocol should be enacted, binding
the SFIO, the Enforcement Directorate, SEBI, and the prosecuting authorities to share
information, coordinate investigative steps, and manage parallel proceedings in a way that
avoids duplication and prevents contradictory outcomes. Dedicated special courts for Section
447 cases, with case management powers sufficient to prevent the pre-trial litigation that

currently causes years of delay, should be established in all major commercial centres.
E. Whistleblower Protection and Reward

The Whistle Blowers Protection Act, 2014 provides a framework for protecting persons who
disclose wrongdoing in the public interest, but it has significant limitations in the corporate
fraud context: its coverage of private sector disclosures is inadequate, the protections against
retaliation are difficult to enforce, and there is no financial reward for disclosures that lead to
successful enforcement outcomes. A corporate fraud whistleblower programme modelled on

the Securities and Exchange Commission's programme under the Dodd-Frank Act,”® providing

90 Sarbanes-Oxley Act 2002, ss 302, 906.

ol Jennifer Arlen, ‘Corporate Criminal Enforcement in the United States’ (2012) 2 Harvard Business Law
Review 143.

2Law Commission of India, One Hundred and F orty-Seventh Report: Trial and Conviction of Companies and
Other Corporate Bodies (1994) para 5.1.

3 Dodd-Frank Act 2010; Securities and Exchange Commission.
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both meaningful financial rewards and credible anti-retaliation protections, would significantly
enhance the flow of information available to enforcement agencies and would improve the
early detection of fraud before assets are fully dissipated. Coffee has argued that well-designed
whistleblower incentives can transform the information environment for fraud enforcement,

and the American experience strongly supports that conclusion.”*
F. Corporate Governance as a Preventive Framework

Criminal enforcement, however effective, is necessarily reactive: it responds to fraud that has
already occurred. A comprehensive approach to corporate accountability must also address the
governance structures that create opportunities for fraud and reduce the likelihood of detection.
The SEBI (Listing Obligations and Disclosure Requirements) Regulations should be
strengthened to require more rigorous independent director oversight of related-party
transactions, enhanced audit committee responsibilities, real-time disclosure of material
transactions, and mandatory rotation of statutory auditors on a five-year rather than a ten-year
cycle.”® These governance reforms, which complement rather than replace the criminal

enforcement framework, address the structural conditions that make corporate fraud possible.
CONCLUSION

Section 447 of the Companies Act, 2013 represents a significant advance in the legislative
framework for corporate fraud accountability in India. Its comprehensive definition of fraud,
its severe penalties, its extension to omissions and abuses of position, and its removal of the
requirement to prove actual financial harm all reflect a genuine legislative commitment to
taking corporate fraud seriously as a criminal matter. The provision's potential reach is wide,
and when effectively applied, it can serve as a powerful instrument of both punishment and

deterrence.”®

Yet the breadth of the provision also exposes its most fundamental vulnerability. The mens rea
element, the requirement of intent to deceive or gain undue advantage, is the element that gives

Section 447 its moral legitimacy as a criminal offence. But when the defendant is a corporation,

%JC Coffee Jr, "Corporate Crime and Punishment: A Non-Chicago View of the Economics of Criminal Sanctions"
17 American Criminal Law Review 419, 441 (1980).

95 SEBI (Listing Obligations and Disclosure Requirements) Regulations 2015.

% Vikramaditya Khanna, ‘Corporate Criminal Liability: What Purpose Does It Serve?’ (1996) 109 Harvard Law
Review 1477.
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proving that element requires the resolution of deeply contested questions about how criminal
intent can be formed and attributed within an organisational structure that has no mind of its
own.”” The identification doctrine as traditionally applied provides doctrinal clarity at the cost
of practical effectiveness; the purposive attribution approach and the aggregation theory offer
greater flexibility but are not yet expressly adopted in Indian law. This doctrinal uncertainty is

one of the principal obstacles to effective prosecution of sophisticated corporate fraud.

The enforcement limitations are equally significant. An under-resourced SFIO, fragmented
jurisdiction across multiple agencies and forums, systemic delays in special courts, and the
absence of a deferred prosecution agreement mechanism all combine to reduce the effective
deterrent value of Section 447 below the level that its severe penalties nominally represent.”®
The comparative experience of the United Kingdom, the United States, and Singapore
demonstrates that more effective corporate fraud enforcement is achievable, and that the tools
required, clearer attribution rules, DPAs, whistleblower incentives, and stronger institutional

coordination, are well understood even where they remain unimplemented in India.*

The reforms proposed in this paper address both the doctrinal and the institutional dimensions
of the problem. Statutory attribution rules, a personal certification requirement for senior
officers of listed companies, a DPA framework, a strengthened whistleblower programme,
enhanced SFIO capacity, and improved corporate governance standards are each achievable
and each capable of materially improving the framework.!?’ The intellectual case for these
reforms is fully established; what remains, as with so many dimensions of corporate law reform

in India, is the political will to enact them.

7 William S Laufer, Corporate Bodies and Guilty Minds (University of Chicago Press 2006)

%8 Serious Fraud Investigation Office, Annual Reports.

99 UK Fraud Act 2006; Sarbanes-Oxley Act 2002; Dodd-Frank Act 2010.

100 3 John C Coffee Jr, ‘Law and the Market: The Impact of Enforcement’ (2007) Columbia Law Review.ennifer
Arlen (n 9).
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