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ABSTRACT 

The concept of “Rule of Law” is the building square on which the advanced 

majority rule society is established. For the effective working of the nation it 

is basic that there's authorization of law and of all contracts based on law. 

Laws are made for the welfare of the individuals to preserve agreement 

between the clashing strengths in society. One of the prime objects of making 

laws is to preserve law and arrange in society and create a serene 

environment for the advance of the individuals. The concept of Rule of Law 

plays a vital part in this process. In counting this as a prerequisite for the rule 

of law, Dicey’s conviction was that it was to basically incorporate the over 

two standards within the structure of the nation or in its other laws for the 

state to be one in which the standards of rule of law are being taken after. 

There must be an upholding authority and Dicey believed that this authority 

may be found within the courts. The courts are the authorities of the rule of 

law and they must be both fair-minded and free from all outside impacts. 

Hence the flexibility of the legality gets to be a critical column to the rule of 

law. In the context Rule of Law has come to be caught on as a framework 

which has shields against official intervention, anticipates political agitation 

and permits individuals to arrange the lawful results of their activities.  

Now another important area of the law and applicability of the same in the 

society has been the concept of public health. The operative portion of how 

public health has been insured is witnessed by way of judicial predicaments 

through time and again before the Supreme Court of India. The courts have 

led many judgments which has ensured the right to public health as a 

fundamental right by way of bridging Article 21 of the Constitution and also 

and showing the proper functioning of legislative framework through the 

fulfilment of the golden triangle principle in holding Article 14, 19, and 21 

in consonance to each other. The researcher through this paper aims to 

understand the concept of rule of law and its operation through the lens of 

right to health and its operability in India in a socio legal dimension. 

Keywords: Rule of Law, Right to Health, Healthcare, Public Health, Article 
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Introduction: 

The king can do no wrong is one of the basic foundations of English law and therefore has 

proven to be containing self-restraint even in a Monarch style of governance in England. Rule 

of law as a concept is drawn by casting constitutional limitations upon arbitrary powers of the 

government. The modern interpretation of rule of law can be originated back to the 17th century 

concept which was seen hand in hand along with the theory of separation of powers by 

Montesquieu. Often rule of law and the working system of governance are seen as an integrated 

concept, predominantly rule of law is often protected by an unbiased and independent judiciary. 

The rule of law stretches back to the time of the Greeks where scholars like Aristotle and Plato 

discuss the importance of rule of law and how law should be applicable to the king and the 

subjects equally without any bias.  Plato observed that where the law is subject of an authority 

and is independent by itself then the collapse of the state is imminent but if law is the master 

of the ruler and the ruler subject to law then all men shall enjoy equal rights.  Aristotle on the 

other hand complimented the works of Plato and simply put across that laws should govern the 

people and the people in power should be subservient to the law. 

Therefore the concept of rule of law is firmly grounded upon the idea of Justice, fairness and 

inclusivity. Fundamental rights are also incorporated with rule of law so that it encompasses 

two important concepts, equality before law and equal treatment before law. This is firmly 

applicable for the law of a government and therefore independence of judiciary, transparency, 

delivery of Justice, consistency and accountability in law act as firm pillars to support the 

concept of rule of law. 

Rule of Law: A.V. Dicey: 

Albert Venn Dicey, a British jurist’s explanation of rule of law is the most referred concept and 

a lot of thinkers and scholars have relied upon A.V. Dicey and explanation of the theory of 

Rule of LIaw. A.V. Dicey compares English thinkers with that of the foreign counterparts like 

Voltaire, Jean-Louis de Lolme, Alexis de Tocqueville and Rudolf von Gneist1 and expresses 

that they have been distant and more struck and taken note by spectators outside than the 

Englishmen themselves with the fact that England could be a nation represented, as is barely 

any other portion of Europe, under the rule of law; and deference or wonder at the 

legitimateness of English propensities.  A.V. Dicey predominantly based the explanation to the 

 
1 AV Dicey, The Law of the Constitution (8th edn, Oxford University Publications 2013) 108 
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rule of law in three components namely Supremacy of law, Equality before Law and 

Predominance of legal spirit.2 A.V. Dicey dealt with these three components in his work the 

‘Law of the Constitution’ and went on to explain the same as follows:- 

Supremacy of law: 

 The concept of Supremacy of law means that the law is absolute and there cannot be anyone 

or anything above the law of the nation. It is the law that rules its people and that includes the 

rule makers and administrators. A.V. Dicey firmly believed that if there is a room for discretion 

then it would lead to arbitrariness which would directly impact the working of the law.  

Therefore Dicey suggested on reinforcement of the same through the court of law so that no 

person could take law into their own hands or be above the law under any circumstances. 

Equality before law: 

Equality before law means that the administration of law must be made without any sort of 

bias. It must be fair, just and every person regardless of his or her social status, position in the 

society, rank etc., would be subjected to the same law and procedure and would undergo the 

same process under law. Everybody would be treated in the same way before the courts of 

Justice. 

The predominance of legal spirit: 

The most unique point about the theory of rule of law by A.V. Dicey was the predominance of 

legal spirit. A.V. Dicey specified that it is not merely sufficient for the law to be supreme but 

everybody must be equal before the law.  Dicey suggested that there has to be a proper authority 

who enforces the law and maintains the order. It is this authority that keeps the law at check 

and ensures that there is a proper applicability of uniform law to everybody equally. A.V. Dicey 

was of the opinion that this authority was best given to the court of law and he put weightage 

upon the importance of impartial judiciary and working of an independent judiciary which must 

be beyond the shackles of the legislature or the executive and free and independent judiciary 

must uphold justice and thereby exhibit the rule of law. 

Rule of Law in the Indian Context:  

 
2 AV Dicey, The Law of the Constitution (8th edn, Oxford University Publications 2013) 107 
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The rule of law in India is very similar to that of the concept in England, this is because India 

has adopted the concept of rule of law from the common law system which has its roots to the 

British law. Constitution ensures rule of law through various articles which have been carefully 

inserted in the Constitution of India. In India the Constitution is the supreme law of the land 

and it is from this constitution that the legislature and executive draw their power from. 

Although there isn't an express provision in the Constitution of India which in verbatim speaks 

of the rule of law, many articles through the deliverance uphold the rule of law in both its words 

and spirit. The Supreme Court of India has time and again upheld the rule of law through 

various judicial pronouncements which have been leading precedents, a few of which will be 

discussed by the scholar at this point of time. Before we move on to the particular cases dealing 

with rule of law we must remember Maneka Gandhi v. Union of India3 it was in this case that 

the Supreme Court gave recognition to the golden triangle principle. The golden triangle 

principle correlates the Articles 14, 19 and 21 which have to be mandatory observed by any 

piece of legislation in order to be classified as a valid law. Therefore these Articles 14, 19 and 

21 exhibit the spirit of rule of law. The leading case on rule of law in the Indian context starts 

from the case law ADM Jabalpur v. Shivkant Shukla4 it was in this case that the court was to 

decide on the issue of whether rule of law exist in the Indian Constitution in any other article 

apart from Article 21. The reference to this was the suspension of rights under the Articles 14, 

19 and 21 during the proclamation of an emergency. The judgement was in the negative to the 

ratio of 4:1 however in the dissenting judgement Justice H.R. Khanna made a unique 

observation that even in the absence of Article 21 of the constitution, the state has got no power 

to deprive any person of his life and liberty without proper authority of law, without such 

sanctity of life and liberty the distinction between a lawless society and the one governed by 

laws will have diluted impact and eventually would cease to have any meaning. Justice Khanna 

in his dissent made a strong observation that “…Rule of law is the accepted norm of all civilized 

societies” 

There are active instances where the Supremacy of the Legislature and the concept of rule of 

law were seen hand in hand and the Supreme Court has reiterated many times the relation of 

the amending power and the Rule of Law. The instances of amendment of fundamental rights 

and related cases can be seen as apt case studies. Starting with the case law Shankari Prasad 

 
3 1978 SCR (2) 621 
4 1976 SCR 172 
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v. Union of India,5 it was the first case in which the primary question arose before the Supreme 

Court that whether the fundamental rights under the Part III of the Constitution be amended by 

the Parliament.  

This question on the parliamentary power to amend the Fundamental Rights went on to be 

discussed in several other cases only to have a concretised approach in the case law 

Kesavananda Bharati v. State of Kerala.6 It is in this case that is Supreme Court declared Rule 

of Law as a basic structure of the constitution and that the Parliament can amend any part of 

the Constitution excepting the basic structure. However, the biggest hurdle was that there 

wasn't really a definition per se for what actually constituted the basic structure of the Indian 

Constitution and till date there have been reiterations with reference to this question. In Indira 

Gandhi v. Raj Narain7 the court upheld the views that were observed in Kesavananda Bharati8 

and reiterated the same in a far more detailed manner.  Som Raj v. State of Haryana9 discussed 

upon the preliminary postulate of rule of law and how the absence of which will amount to 

arbitrariness, the court took this in direct relation to the authority given under the constitution 

and observed that ” discretion being exercised without any rule is a concept in negativity”.   

Independence of Judiciary is an integral part of functioning of rule of law and there are a lot of 

cases concerning the independence of judiciary.  The Judges’ Cases10 are the best example 

where in the Supreme Court decided upon what degree would be the independence of judiciary 

reliant upon and whether the actions of both the legislature as well as the executive in this 

relation can be taken into account at all. We must look invariably at an important discussion 

that took place in the Constituent Assembly where it was debated over upon how important it 

is to separate the Judiciary from that of the Executive. In one of the proposed amendments Prof. 

Shah suggested the insertion of new Article 40A11 to the constitution which distinctly separated 

all the three branches of the government akin to that of the Constitution of The United States 

of America.12 However, after discussion it was of the opinion of Dr. B. R. Ambedkar that 

 
51951 AIR 458  
6 (1973) 4 SCC 225 
7 1975 AIR 2299 
8 Ibid 
9 AIR 1990 SC 1176 
10 S. P. Gupta v. Union of India, AIR 1982 SC 149 , Supreme Court Advocates-on Record Association v. Union 

of India and In re Special Reference 1 of 1998, AIR 1999 SC 1  
11 Insertion of Article 40-A. There shall be complete separation of powers as between the principal organs of the 

State, viz., the Legislative, the Executive, and the Judicial.' 
12 Parliament of India, 'Parliament of India, Lok Sabha, House of the people' (Lok Sabha website, 19 December 

2007) <http://164.100.47.194/Loksabha/Debates/cadebadvsearch.aspx> accessed 12 March 2021 
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“…the separation of the judiciary from the Executive is an accepted proposition… it is not 

possible for me to accept this amendment.” Therefore, the amendment was rejected by the 

Constituent Assembly. However, in the modern times there’s a wide applicability for the 

improvement of Rule of Law in many facets, which include the cross sectioning of large 

concepts like universalization and globalization.13 State and non-state actors, their role in 

shaping the economies and investments of nations are some of the things that are seen in direct 

longhorns to that of State and Rule of Law.  

In the same light developmental law and its facets must also be looked at when it comes to the 

applicability and extent of rule of law and role of the state in particular and at the absence of 

which, the role performed by the non-state actor in this regard and a fundamental duty.14 Cross 

section of the rule of law with that of new human rights and also global social policies is 

something that could be seen as a new dimension to study with respect to validity of rule of 

law in the case of emergence of non-state actors in prominence as against the state duty.  It is 

also effective to note that the international instrumentalities surrounding Global pacts and 

enforcement of the same by the member Nations to International instruments and the role 

played by the United Nations has paved new dimensions and it has made significant 

contributions in recognising current trends in the light of developmental law, one such field 

revolves around the Right to Development.  

Instruments like the Millennium Development Goals and targets offer for expanding the global 

connections and thereby globalise the rule of law as a concept. One must not forget that these 

developments in the Global social policy cause differences in the approach to understand 

impact of these laws and therefore in pursuit of diverse Global policies, these instruments 

become negotiable and flexible. As a consequence of all these it results in judicial globalisation 

as well which would bring within itself salience of judicial actors and modes of activity which 

would be termed as activist in nature.  As a result the process of Justice at the national level, 

regional level and supranational level opens up new ways of articulating the rule of law, fine 

tune its values and adjusts its standards and thereby promotes and brings about structural 

changes in the process of justice delivery.15   

 

 
13 B. S. Chimni, "Co-option and Resistance: Two Faces of Global Administrative Law", New York Journal of 

International Law and Politics, vol.37, 2005, pp.799-827. 
14 Upendra Baxi, 'The Rule of Law in India' (2007) 6 SUR – International Journal on Human Rights 7 
15 Ibid, 8 
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Right to Health and Rule of Law: International to National perspective.  

Right to health is not an expressive fundamental right envisaged under the part III of the 

Constitution of India, it is an implied right that has been extended through judicial precedent 

and poses the same applicability as that of a fundamental right even though it's only implied in 

nature. One should not be confused with the concept of health, health care and public health. 

All of these three are similar in nature but at the same time they are different from each other 

conceptually. The three concepts in their applicability differ greatly as well and require a well-

rounded approach by the state to ensure proper fulfilment of good health of its people, provide 

the best healthcare facilities and ensure good public health.  

In Paramanand Katara v. Union of India,16 the Supreme Court established grounds for the 

good Samaritan laws which would promote the cause of emergency health care and role of the 

everyday citizen the Supreme Court observed that “every citizen brought for treatment should 

instantaneously be given medical aid to preserve life and thereafter the procedural criminal law 

should be allowed to operate in order to avoid negligent death and in the event of breach of 

such direction, apart from any action that may be taken for negligence, appropriate 

compensation should be admissible.”17  

In Bandhua Mukti Morcha v. Union of India,18 the Supreme Court interpreted the Right to 

Life to include Right to good health which was reiterated in the case of State of Punjab v. 

Mohinder Singh Chawla19 where the Supreme Court went ahead and cast a constitutional 

obligation upon the government to provide for the proper health care facilities and in the case 

of State Of Punjab v. Ram Lubhaya Bagga20 the court went on to underwrite the State’s 

obligation to preserve wellbeing administrations and responsibility of the state to maintain 

health services.   

To speak on right to health the state must have an instrument which could be seen as 

fundamental and foundational in nature. The rule of law in this regard satisfies these criteria 

and therefore could be understood as a foundational determinant of health which is going to 

 
16 1989 AIR 2039 
17 Ibid 
18 1984 AIR 802 
19 Supreme Court of India, (Supreme Court of India website) < https://main.sci.gov.in/jonew/judis/14595.pdf> 

accessed 12 March 2021 
20 (1998) 4 SCC 117 
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weave the social, economic, political and cultural factors that are associated with health, health 

care and public health at large.  

The law and justice system plays a huge role in every health-related challenge that the state 

faces. Health and Public Health systems must be established, properly financed and monitored 

keeping in view the societal participation as well as put up in a transparent manner for the 

government so that it would keep up the accountability factor.  Healthy legal environment, a 

requirement to develop cross-sections of health, health care and public health and the states 

must be equipped with the proper machinery so that it could channelize its resources as well as 

the resources that are provided by the Centre or extended from foreign sources. Therefore, there 

must be an outlet which would pave way for proper enforcement by making use of the courts 

as a normative justice delivery platform or by establishment of special tribunals for a much 

efficient justice delivery system.  

We must be clear upon understanding concepts like intellectual property, rights of large 

pharmaceutical companies who are engaged in the trade of production, supply and distribution 

of medicines and medical care units must be related together and state must ensure that there 

must not be any negative impact towards the interest of the public in the name of protection of 

certain trade rights.  This is the Crux of Health and Healthcare laws where the role of the state 

would be larger and more focused upon public interest than those of the protection of private 

interest.  Understanding of trade and investment treaties at the international and national levels 

are very important so that the import and export policies would be properly understood and its 

impact felt upon the Nation's health. Instrumentalities like the sustainable development goals, 

Millennium development goals and health development goals for 21st century increase the 

scope and depth of Public Health and the law surrounding public health which must be properly 

executed to achieve these goals in an efficient and transparent manner.  Therefore the field 

surrounding these developments are not one dimensional but they include a multidisciplinary 

approach which has to be looked upon by the government to achieve these health goals. 

Concluding remarks: 

There has to be a joint effort in the fields of law, medicine, economics and public sector that 

has to provide for a better establishment and promotion of a resilient and sustainable health 

system which would be supported by the state and be able to promote good public health. Civic 

society networks which would include non-state actors, non-government organisations, Civil 
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and political activists and think tanks whose services must be engaged by the state to ensure 

there would be a proper platform for discussion towards establishment of a sustainable health 

system. Long term plans are essential at the same time short term support is crucial as this 

would result in a boost in public health capacity which would later provide for a building block 

for better health systems.  

Another important area of focus would be the access to justice. Where there is right there has 

to be an effective remedy which is going to be the core principle behind effective access to 

justice. Access to justice not only includes the traditional justice system but it also includes 

alternative dispute resolution systems, dispute resolution mechanism that would be useful in 

improving reach and effectively solve the problems relating to health, healthcare and public 

health and special focus firstly must be on the effected and the vulnerable category of people 

and secondly penetration to the remote geographical locations which are devoid of proper 

health and healthcare facilities. It is remote places like these which require the access to justice. 

It is time India pronounced the right to health as a fundamental right. Concrete health laws will 

offer assistance to construct societal versatility and keep ready the future of the state to face 

pandemics and public health crisis. Emergency reactions can’t come at the toll of disregard of 

human rights commitments. It is basic at that point that the correct wellbeing be actualized and 

be utilized to establish the standards of transparency, proportionality and solidarity and only 

then will the expanding contours of the concept of rule of law be related to the right to 

development and subsequently to the right to health which would help the state in achieving 

the instrumentalities like the sustainable development goals, Millennium development goals 

and health development goals for 21st century.  

 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-ii

