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ABSTRACT 

The social reputation along with personal liberty are amongst the two most 

important things in the life of any human being. Most of the times, when one person 

beholds enmity with another person, the first thing they try to do is hamper the 

reputation as well as the personal liberty of the other individual and usually to serve 

this purpose the criminal justice system is often misused.  vested interests of the 

parties file the fallacious case, and consequently the alleged party may be arrested 

which may hamper their reputation along with liberty. In order to prevent such 

misuse, it becomes the responsibility of the criminal justice system to protect 

innocent from being falsely alleged in such cases. The criminal justice system has 

introduced anticipatory bail to protect the liberty of such people. However, it is 

important to note that with time the scenario has changed and now even offenders 

of grievous crimes are invoking this provision, which was not the actual intent 

behind including this provision. Therefore, this paper attempts to analyze the 

provisions as well as case laws related to anticipatory bail. 
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Introduction 

The criminal justice system exists to ensure “justice for all”. This includes protecting the 

innocent, convicting criminals and ensuring a fair justice system. To ensure justice proper 

investigation of the case by the investigating agencies becomes important.1 Within the 

framework of the Indian criminal justice system an accused is presumed to be innocent until 

he/she is proven guilty. However, the society considers an individual to be a criminal as soon 

as they are arrested and taken into custody. Historically speaking, there have been cases in our 

country where people have filed false cases against individuals and on the pretext of these false 

cases the alleged party is arrested which hampers their personal liberty and reputation in the 

society.2 In order to avoid such situation, the provision of “anticipatory bail” was introduced 

in new code of ,1973. 

The old code of the crpc did not include any specific provision that corresponded to section 

438 of the new code. Under the old code of 1898 there were conflicting views amongst the 

different high courts on the issue whether a court has the power to grant bail in anticipation of 

arrest. The dominant view, however, was that the courts did not have any such power.  

For the first time in 1969 the law commission in their 41st report highlighted the necessity of 

having a provision within the code that gave power to the high court and the court of sessions 

to grant “anticipatory bail”.  

The law commission noted that such a provision was important because powerful individuals 

at times tried to incriminate their opponents in false cases for the purpose of hampering their 

social reputation.3 With time, an increase in such trend was observed due to growing political 

rivalry. Furthermore, the law commission also argued that it was not possible to lay down each 

and every condition under which anticipatory bail may be granted, as doing so would be 

regarded as prejudging the entire case. Hence, it was left on the courts to decide whether they 

want to grant anticipatory bail depending upon the given case.  

As per the suggestion of the law commission, the parliament while enacting the code introduced 

a provision on anticipatory bail under section 438, under the heading “direction for grant of 

 
1 Khanna, V.S. and Mahajan, K., 2016. Anticipatory bail in India: addressing misuse of the criminal justice 

process?. In Comparative Criminal Procedure. Edward Elgar Publishing. 
2 Singh, M.K., 2020. Anticipatory Bail Provisions in India: A Review. IUP Law Review, 10(1). 
3 RV Kelkar, Criminal Procedure, 289 (Bhinadan Malik, 2014). 
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bail to person apprehending arrest” 

Jurisdiction 

The high court and the court of session’s have the jurisdiction to grant anticipatory bail in cases 

of non bailable offence. However, there has been a lot of confusion and conflict as to which 

court holds the power to grant anticipatory bail, when the place where the offence was 

committed and the place where the arrest is apprehended lies within two states but the widely 

accepted view by most of the high court’s remains, that only the high court and the courts of 

session have the jurisdiction to grant anticipatory bail.4 The high courts of Delhi, Punjab and 

Rajasthan believe that only the court in which a person apprehends arrest in case of a non-

billable is competent to grant bail and no other court has the power to grant bail.5 However, the 

high court of Bombay holds a contrary view while stating that even in cases where the crime 

is committed in one state and the arrest is apprehended in a different state, the high court of the 

later state can take application for granting anticipatory bail. 

Consideration while exercising jurisdiction.  

Section 438 (1) lays down certain conditions that are required to be fulfilled before granting 

anticipatory bail. It states that the applicant seeking bail must have appropriate “reason to 

believe” that they might be arrested in relation to a non bailable offence.6 Also, it is important 

that this reason to believe that they might be arrested must be founded on reasonable grounds. 

A vague apprehension that someone might accuse them of an offence and in pursuance of that 

they might be arrested is not enough.7 Moreover, if an application for granting bail is made in 

front of the high court and the courts of session, it becomes important for these courts to use 

their own understanding to decide whether granting of bail is an option in the case concerned. 

It cannot leave this responsibility on the magistrate under section 437 of the code, as it would 

render the main objective behind 438 useless.8    

 
4 Akshay Maheswari & Anjali Bhatt, Anticipatory Bail in India: A critical Analysis, academike articles on legal 

issues (2015). 
5 RV Kelkar, Criminal Procedure, 289 (Bhinadan Malik, 2014). 
6 Supra note 4  
7 Goel, S., 2018. Law Relation to Grant of Anticipatory Bail & General Concepts on the Law of Bail. Available at 

SSRN 3294536. 

 
8 Supra note 4 
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In regard to anticipatory bail, the nature of the charge, the series of events that lead to the 

formulation of such a charge, the apprehension that the accused might tamper with the witness 

or abscond from doing justice are some considerations that the court looks into while deciding 

an application for anticipatory bail. 9Also, while evaluating whether the applicant will abscond 

from justice, no such presumption should be made that the rich and the wealthy will ensure a 

fair trial and the poor will avoid the course of justice.10 

In cases where the court is of the belief that granting bail would hamper with the investigation 

or result in tempering of evidence the apex court has made it clear that in such cases bail cannot 

be granted as a matter of right.11 Further, the supreme court has held that anticipatory bail is a 

statutory right that was included after the coming up of the constitution and that it is not an 

essential ingredient of art 21 of the Indian constitution. Therefore, not applying it to few special 

category cases would not result in the violation of article 21.  

The courts try and avoid the imposition of any unwanted restriction to the scope of section 438, 

given the fact that the denial of bail can result in deprivation of personal liberty. The burden is 

on the court to carefully examine the given case and decide whether they think it would be fit 

to grant bail. 

Filing of first information report is not an essential pre-requirement to make use of the 

provision, the “reasonable belief” that the person might be arrested can be shown even if the 

fir is not filed. Bail under section 438 can be granted even after the fir is filed but it should be 

before the arrest is made. Moreover, this provision was introduced to enable the courts to 

prevent deprivation liberty and restricting its scope by imposing petty restriction is not what 

should be done.  

Judicial precedents to wind the course of law on anticipatory bail 

The case of Gurubaksh singh sibbia v state of Punjab12 was the first landmark case on 

anticipatory bail that was passed by a five-judge bench. In this case, the court laid down the 

prevalent law of the land along with some principals that were required to be followed while 

granting anticipatory bail. The supreme court in this case held that no unnecessary restrictions 

 
9 Ibid 
10 Ibid 
11 Supra note 5 
12 Gurbaksh Singh Sibbia Etc vs State of Punjab, 1980 AIR 1632 
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can be made to certain laws/ provisions especially when the statue itself doesn’t explicitly 

mentions it. 13While making such statements the supreme court gave consideration to the right 

to personal liberty laid within our constitution given the fact that not granting bail results in the 

direct violation of right to personal liberty.14 I concur with this judgment, in my opinion 

imposing unnecessary restrictions to this provision would limit its scope and ambit. Also, given 

the fact that the courts have to very carefully analyze the case and look into different 

consideration while before granting bail, I don’t think having another limitation to this 

provision is required at all. Overall, I feel that the decision passed in this case was practical, 

logical and not at all violating the power that the high court and the sessions court have in 

matter regrading granting of anticipatory bail orders. 

Apart from this, the supreme court in this case also emphasized that the court should not impose 

any restrictions to this section on their own when the legislature did not do so while framing 

the law. In light of this, the supreme court was of the view that no limitation should be placed 

on the period/ duration for which the bail is granted.15 The apex court held that imposing any 

time-based limitation to this provision would hinder the objective of this provision that ensures 

liberty. Further, the supreme court granted some power to the courts to impose certain 

restriction in cases where they fill it is required, however due consideration should be given to 

the seriousness and the nature of the charges. Lastly the supreme could put forward some 

guiding principles (i) The person filing for the application must show that they have appropriate 

reason to believe that they might be arrested. (ii) The courts of session as well as the high court 

are required to use their own mind while deciding whether bail should be granted in the given 

case or not. (iii) The filing of the fir is not a pre requirement to make use of this provision. (iv) 

A blanket order without applying any reasoning should not be passed in cases related to 

anticipatory bail. (v) 16The court should do everything to not limit the use of the provision laid 

out in section 438 of the code.17  

Moving on, in the case of salauddin abdulsamad shaikh vs state of Maharashtra18, the apex 

 
13 Aditi Mehta and Riya lulla, ‘Decoding the law on anticipatory bail’, Indian corporate law Blog (2021) 
14 Ibid. 
15 Ibid 
16 Supra note 4  
17 ibid 
18 Salauddin Abdulsamad Shaikh vs The State Of Maharashtra, 1996 AIR 1042 
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court had adopted a contradictory view and held that the bail granted under section 438 of the 

crpc should be time bound, since the application for unrestrained bail can only be given 

consideration after the investigation procedure is complete. The supreme court backed this by 

stating a point, that when the authorized courts grant anticipatory bail the investigation is still 

incomplete, and the courts are not fully aware about the evidence that might come up against 

the accused. Therefore, the court stated that having certain time-based limitation on 

anticipatory bail is important.19 I believe that this judgement did not lay down the correct law, 

given that it goes against what was laid down in the sibbia’s case and also it did not keep in 

mind the scope of section 438, the scrutiny permitted and lastly the considerations required to 

be kept in mind while deciding such cases. Regarding considerations, it is well known that the 

expectations the court in case of anticipatory bail are not very different from regular bail. 

Therefore, the approach followed to adjudicate the application of anticipatory bail will not be 

different from the one followed while dealing with regular bail. Further I feel that case also 

failed to consider the fact that even in case of regular bail the court might not be aware of the 

nature of the evidence and new facts might come up against the accused after the bail is granted.  

Even though the judgment of salauddin seems prima facie erroneous, what was held in this 

particular case was followed in several other judgments.20 

The case of sriddharam satlingappa mhetre v state of Maharashtra21 tried to correct the law that 

was laid down in salauddin in relation to section 438. The court gave due consideration to the 

right of personal liberty while analyzing section 438 of the code. The court in this case held 

that the bench in salaudin ignored what was laid down in sibbia, therefore ignoring the laws or 

the facts of that particular case.22 Moreover, the honorable apex court in this case held that the 

life of an order granting anticipatory bail should not be restricted for any reason, be it in the 

absence of any time constraints 

Soon after, the apex court in a five-judge bench in the case of sushila Agarwal vs state 23  

overruled the above-mentioned judgments, including the judgment of  saladuddin abdulsamd 

shaikh and k.L verma ,and held the rule is to not constraint the order in relation to anticipatory 

 
19 Supra note 4 
20 Ibid 
21 Siddharam Satlingappa Mhetre v State of Maharashtra (2011) 1 SCC 694 
22 Supra note 4 
23 Sushila agarwal vs state, 2018 SCC Online SC 531 
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bail to a period of time. The court held that the protection against arrest should be in favor of 

the accused. The court in the case also made it quite clear that duration of the anticipatory bail 

is not just limited till the time the accused might be summoned to the court, or till the framing 

of the charges against the accused but this right can extent till the very end of the trial, however 

in situations where the court feels that certain limitations are required to be placed it has all the 

rights to do so. It was further iterated in this judgement that the courts are required to give due 

consideration to the nature of the charge, the nature of the offence, the likelihood of the witness 

being tampered and the accused absconding from justice while granting bail.24 Furthermore, 

the supreme court in this case granted power to the police and other investigating agencies that 

they had the right to move the court concerned in granting bail, for a direction under 439(2) in 

case the accused violates any terms and conditions on the basis of which the bail was granted 

in the first place.25  

Analysis  

The fact that the honorable supreme court has issued contradictory judgments in relation to 

section 438 of the code makes the law in regard to the provision very ambiguous. Considering 

the fact that this provision is being misused to a great extent, it is important to have a clear set 

of laws and rules laid down that the courts and the other agencies could follow when dealing 

with cases of anticipatory bail. This ambiguity would just result in this provision being further 

misused.  The judgement laid down in sibbia and sushila Agarwal meet the objective behind 

section 438 of the code. The case of suhsila Agarwal gave weightage to the right to personal 

liberty which stands at the heart of this particular provision. In my opinion, the case of salaudin 

and k.l verma had completely ignored what was laid down in the case of sibbia, which is the 

prevalent law of the land in matters regarding anticipatory bail. Moreover, I feel that imposing 

restrictions be it time bound or any other to this provision is not required as it would simply 

limit the ambit of section 438. Allowing the courts to impose any kind of limitations would 

make the law related to this provision very ambiguous. Also, it is important to note that the 

court already has to apply strict scrutiny before granting bail, so making it restrictive further is 

not needed.  

Conclusion and Recommendation.  

 
24 Supra note 4  
25 Ibid 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-i


Indian Journal of Law and Legal Research                                                                 Volume III Issue I | ISSN: 2582-8878 

                   

 

8 
 
 

The scope of the law on anticipatory bail has been clarified by the apex court from time to time.  

Since the main motive behind including this provision in the code was to prevent arrest in false 

case, it is important that this section is interpreted fairly under art, 21 of the constitution and 

any unnecessary restriction is not placed that would affect the personal liberty of an 

individual.26 No single formula can be applied for universal application in cases of anticipatory 

bail, each case has to be determined differently depending upon the facts and the circumstances. 

Curtailment of personal liberty by imposing restrictions within this section should the last 

resort.  

Few suggestions that the state can consider that might prevent the curtailment of the accused 

routinely. 

1. Ask the accused to join the investigation and only in situation where the accused denies 

cooperating, he/she might be arrested. 

2. The accused should be made to sign and undertaking that they would not visit any place 

where the witnesses are present. This would reduce the likelihood of the evidence being 

tampered to a great extent. 

3. While the investigation procedure is ongoing the state could consider freezing the bank 

account of the accused.  

Moreover, we know that the courts are required to utilize the power vested in them very 

judiciously, same would be the requirement in this case while the courts are dealing with 

matters of anticipatory bail. They should exercise the jurisdiction under this provision 

wisely and with due care. This would do away with any ill consequences that might be the 

result of unreasonable use of this provision. Lastly, we should note that anticipatory bail 

acts as an apparatus to safeguard personal liberty, it in no ways permits the commission of 

crimes nor is it a barrier against every kind of accusation.27  

  

 

 
26 Supra note 2  
27 Supra note 4.  
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