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FREEDOM TO ASSEMBLE VIS-A-VIS RIGHT TO PROTEST

Kshitiz Prasad, LL.M, Chanakya National Law University, Patna

ABSTRACT

The Right to Protest Principles are important for ARTICLE 19's International
Standards Series, a continuous work to expand more meticulously the
ramifications of safeguarding and elevating the right to opportunity of
articulation in various topical regions. They are the consequence of a course
of study, investigation and meetings, drawing on the broad experience and
work of ARTICLE 19's local workplaces and accomplice associations in
numerous nations all over the planet. A unique draft of the Principles was
expounded following the primary gathering of specialists in London on 15
and 16 May 2014. Following this gathering and further meetings, ARTICLE
19 drafted the Consultative Version of the Principles in a few dialects; these
were sent off at the UN Human Rights Council meeting in June 2015 and
were accessible for input and conversation on the Right2Protest site during
the period June to November 2015. Common society associations, activists,
strategy creators, scholastics, media and any remaining partners were
welcome to input on the draft, and the last form of the Principles was
delivered on premise of these counsels. ARTICLE 19 values the information
and backing of the relative multitude of people and associations that added
to the advancement of these Principles. The Principles were created as a
piece of the Civic Space Initiative supported by the Swedish International
Development Cooperation, Side. Side doesn't be guaranteed to impart the
insights here inside communicated. ARTICLE 19 bears the sole liability
regarding the substance of the record.
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INTRODUCTION

We are living in the period of worldwide fights. From "upsets™ across the Middle East and
North Africa, to fights the privatization of public space; from challenges grimness to fights
land getting or exhibitions in India for equity in assault cases.

Since forever ago, fights play had a significant impact in beating serious suppression and
requesting vote based and responsible states -, for example, the battle against imperialism, work
battles and strikes, the social liberties development, hostile to politically-sanctioned racial
segregation and against socialism developments, the fall of socialism, ladies testing male
centric society, against war and hostile to entrepreneur mobilisations, challenges "taken
decisions" - and frequently become a default political activity of how society looks to change
social, political and financial frameworks. Fights in the main long stretches of 2014 in
Venezuela, Brazil, Mexico, Russia, Ukraine, Bosnia and Herzegovina and Taiwan show this

pattern isn't easing back.

Fights are significant in all social orders as they furnish people and gatherings with a
compelling an open door to have something to do with public life through implies
notwithstanding appointive cycles. In any case, rather than review fights as an authentic and
vital piece of popularity based society and an activity that guarantees great administration and
responsibility, states frequently treat fights as a danger; something that must be controlled,

deterred or killed, both through the law and practice® .

Fights don't be guaranteed to happen in type of shows or marches. In regions, for example,
atomic demilitarization, ecological and creature security, against war and hostile to
globalization activities or freedoms of hindered and segregated gatherings, protestors take part
in different types of "direct" activity or "common rebellion” that might abuse regulations
irrelevant to the reason for the activity (for example to shield property from harm or trespass).
Such types of fights are both expected benefit for society and incredible danger; while the

methodology of states essentially comprises of tending to just the last option.

Also, extension of advanced innovations carried new open doors and difficulties to fights:

1 Ahmed, A. A. (2009). Specters of Macaulay: Blasphemy, the Indian Penal Code,. In R. Kaur & W. Mazzarella
(Eds.), Censorship in South Asia: Cultural Regulation from Sedition to Seduction (pp. 172-205). Bloomington,
IN Indiana University Press.
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. In the first place, computerized advancements are involved a medium in fights. They
assume a significant part in empowering fights to occur in actual spaces as the assistance people
and gatherings to really and immediately plan and put together social occasions, answer
specific occasions or record and report on them. Measures to restrict the utilization of

computerized advancements for fight objects are on the ascent.

. Second, computerized advances can be utilized additionally as a foundation of fights:
fights never again need to occur in the actual world - in broad daylight places, squares, streets
or parks. All things being equal, innovation makes it workable for individuals to "accumulate”
in web-based spaces and take part in new types of "virtual™ fights. Calls are made to perceive
that option to dissent "on the web", without really indicating what this involve; extent of
assurance of such fights presently can't seem to be characterized. In addition, cybercrime
regulations in numerous purviews ban a few types of virtual dissent likened to "direct activity"

disregarding the effect of limitations on opportunity of articulation or quiet gathering.

. Simultaneously, new open doors for further developing security of common freedoms

occupied with fights arose as of late; specifically:

. The UN Human Rights Council (HRC) has made an order on the privileges to
opportunity of quiet get together and of affiliation (Special Rapporteur on FOAA), which has
contributed through its yearly topical reports to the advancement of "delicate regulation” in this
field.

. In 2010-2014, the HRC has taken on different goals explicitly tending to the insurance
of basic freedoms with regards to serene protests;2 and, notwithstanding the Special Rapporteur
on FOAA, a few other topical and country order holders have featured something very similar
in their reports. These play had a significant impact in underlining the obligations of States in
safeguarding the basic freedoms of protestors and set out the justification for more noteworthy

direction on the most proficient method to incorporate that security.

. The HRC Resolution 25/38, took on in March 2014, bury alia, mentioned the pertinent
unique systems to get ready rules for working with and safeguarding quiet congregations in
view of good practices; while likewise talking with common society and different partners. It
has been additionally recommended that the Human Rights Committee (HR Committee) ought

to draft a devoted general remark on Article 21 of the International Covenant on Civil and

Page: 3


https://www.ijllr.com/
https://www.ijllr.com/volume-iv-issue-ii

Indian Journal of Law and Legal Research Volume 1V Issue Il | ISSN: 2582-8878

Political Rights (ICCPR) on insurance of the right to quiet gathering (it isn't yet evident whether

this will occur)? .

. At the local level, the African Commission is thinking about to foster explicit rules on
opportunity of affiliation and serene gathering in Africa, following a devoted report regarding
the matter later in 2014. We are likewise careful on existing principles created by the
Organization for Security and Cooperation in Europe - the Guidelines on Freedom of Peaceful
Assembly (the OSCE Guidelines) and progressing drives of other provincial common liberties
establishments.

ARTICLE 19 has been managing assurance of basic liberties with regards to dissent at both
public and worldwide levels. ARTICLE 19' workplaces in Mexico, Brazil, Bangladesh, and
Tunisia have been wrestling with the everyday truth of guarding the privileges of protestors in
individual locales. At the UN, we have been upholding for solid goals connected with fights;
and we have been additionally supporting individual instances of protestors at public and

territorial courts.

As far as we can tell, the endeavors to further develop insurance of common freedoms in setting
of fights have not been uncontroversial. We, accordingly, accept that the common society
should combine efforts in affecting and supporting the impending drives at the UN level, as
well concerning the continuous territorial cycles, guarantee that holes in the assurance are

appropriately tended to and the most elevated potential norms took on.

The point of this foundation paper is to introduce our viewpoint regarding the matter; and to
lay the basis for conceivable elaboration of a bunch of standards, along with worldwide
specialists and different accomplices, containing suggestions in this intricate region. We are
trusting that these suggestions would be subsequently utilized in global, territorial and

worldwide promotion.

The foundation paper and draft Principles are planned to act as the reason for the conversation
at a gathering in London on 15-16 May 2014, uniting global specialists in the field of basic
liberties, opportunity of articulation, media opportunity and opportunity of quiet get together.
Further discussions will be coordinated in view of the changed drafts following the gathering.

2 Burra, A. (2008, December 7). Arguments from Colonial Continuity: The Constitution (First Amendment)
Act, 1951 retrieved April 14, 2014.
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PROTECTION OF HUMAN RIGHTS AND PROTEST
No worldwide legitimate meaning of "fight"

The expression "fight™ isn't characterized in that frame of mind, in spite of its continuous use

in legitimate and non-lawful settings.

We propose that the term incorporates an assortment of expressive behaviors described by the
individual or aggregate articulation of oppositional or receptive perspectives, values or interests

through some showed activity.

"Dissent” and "gathering™ are not really tradable. Fight, in contrast to gathering, suggests in it
a component of dispute, resistance, reaction or response to something. Not at all like get
together, it isn't altogether happy nonpartisan. It can be individual also as aggregate; it tends to

be considered as political discourse as well as aggregate articulation of it.
Thusly, the expression "fight” can allude to

. Different types of aggregate articulation, get-togethers or congregations, in broad
daylight places (e..g. showings, walks or public meetings) embraced by people joined by shared
objectives,8 and incorporate verbal and non-verbal types of articulation (for example leaflets
conveyance, performing music, dance or theater, parody, designs, banners or trademarks). It
additionally envelops activities that might be described as "direct activity" or “"common

insubordination” (for example bars, protests, occupations or blacklists)® .

. Different motivations behind normal interest, for instance members might be remaining
contrary to explicit authority arrangements or different thoughts or convictions, or they may be
communicating a particular character (for example gay pride marches) or causing to notice the
hindered or minimized position of certain gatherings in the public arena (for example Millions
Women March);

. Focusing of different crowds, going from fights focusing on government authorities

and organizations to those focusing on the overall population, private affiliations or enterprises;

3 Ahmed, A. A. (2009). Specters of Macaulay: Blasphemy, the Indian Penal Code,. In R. Kaur & W. Mazzarella
(Eds.), Censorship in South Asia: Cultural Regulation from Sedition to Seduction (pp. 172-205). Bloomington,
IN Indiana University Press.
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. Activities in different spots, like streets, squares and roads, parks, corporately managed
open spaces (for example passerby shopping centers), spaces assigned for a particular reason
(for example parliamentary areas) and progressively likewise for all intents and purposes or
"on the web."

. Different degrees of association, with some having formal facilitators, an authoritative

design and pre-decided span, and others being natural and non-progressive.

The term fight is additionally an emotive one. For some, it incites considerations of civil rights
developments and the positive activity of freedoms. For other people, specifically oppressive
legislatures and moderate powers in the public arena, the term is related with issue, bedlam,
distress and difficulties or dangers to power. The language used to portray the activity of
essential privileges and the feelings evoked have repercussions for how lead is managed in
regulation and practice, and saw by society at large* .

PEACEFULL PROTEST

Global assurance of common freedoms keeps on applying it are described as tranquil or non-
serene to during fights whether they.

Nonetheless, the expression "serene dissent” is oftentimes used to depict fights that are not
fierce, reflecting the settlement language deciding the extent of the right to opportunity of quiet
gathering. We note that in existing system, the meaning of "tranquil get together" has been
explained comprehensively; for instance, the statute of the European Court for Human Rights
(ECtHR) demonstrates that main gatherings wherein the members or coordinators have "savage
goals" are barred from assurance. Simultaneously, irregular or secluded occurrences of
brutality during a generally tranquil dissent shouldn't deny people of their privileges to

opportunity of serene get together or other common liberties.

Security of basic liberties occupied with fights Global common freedoms instruments don't
characterize any "right to dissent.” It has been broadly recognized, notwithstanding, that rather
than an unmistakable "right," captivating in a dissent includes the activity of an assortment of

interlinked and related basic liberties, specifically:

4 Kasibhatla, J. N. (2005). Constituting the Exception: Law, Literature and the State of Emergency in
Postcolonial India. (Unpublished doctoral dissertation). Durham: Duke University.
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. the right to opportunity of articulation;
. the right to opportunity of quiet gathering and affiliation; and
. the option to take an interest in the direct of political undertakings.

In could likewise include the option to strike (in setting of work relations); and the option to
culture. Furthermore, captivating in fight includes the regard and assurance of different

freedoms,

Like the privileges to life, protection, freedom and security of an individual, or independence
from segregation.

Security of these privileges - ensured in global and territorial arrangements - isn't given in

outright terms; every one of them might be likely to barely customized restrictions in

Severe consistence with the restricted arrangements of individual articles. Notwithstanding
these certifications, at the worldwide level, more exact interpretative explanation of state

commitments is required for two key reasons:

. To begin with, assurance of exact shapes of what establishes an OK breaking point on
the privileges to serene gathering and affiliation is to some degree lacking: clear and definitive
articulations in this regard are divided and underrepresented in contrast with different
freedoms. For instance, HR Committee created two general remarks on the right to opportunity
of articulation (Article 19) and one general remark on the right to political support (Article 25);
however none on Article 21 and 22; it additionally has a moderately little statute according to
either right®.

Provincial statute is likewise restricted. For instance, the European Court of Human Rights
(ECtHR) has in various cases tracked down it "superfluous” to evaluate grievances on
insurance of the right to quiet gathering (under Article 11 of the European Convention) where
an infringement of certifications for the right to opportunity of articulation (Article 10) has
previously been decided.12 There have been just couple of choices at the Inter-American Court

on Human Rights and the African Court on Human and People's Rights around here (a

5 Protest and the Right to Freedom of Speech and Expression / Lawrence Liang & Siddharth Narrain 46 Noorani,
A. G. (2009). Indian Political Trials 1775-1947. New Delhi: Oxford University Press.
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milestone case, WOZA versus Zimbabwe has been as of late administered acceptable by the

African Human Rights Commission).

Second, it is important to explain a few parts of security of other basic freedoms occupied with
fights that are safeguarded consistently, independent of gatherings, however may require

increased insurance during fights, given the specific weakness of members right now.

We accept that this hole in interpretative system to some degree makes sense of a difference in
approaches taken at the public level to fights and the practically normal infringement that we
see. It has been broadly archived that states misuse the capacity to force "admissible"

limitations as an appearance for presenting ill-conceived or lopsided limitations.

As currently referenced above, there are new chances to address this hole, including the "rules
on working with and safeguarding tranquil congregations” (ordered by the Resolution 25/38)
that ought to be created by two command holders and, potentially, additionally a general
remark on Article 21 of the ICCPR. We mention three objective facts in regard to how we

might interpret fights here:

. We completely support the drive to explain the state commitments under the right to
serene gathering both through the exceptional rules and through a committed general remark

for the reasons previously framed.

. Simultaneously, the extent of the rules isn't clear. We accept the extension ought to be
expansive and go past "time, spot and way" kind of limitations and rules for policing of
gatherings. The rules should contain complex suggestions for assurance of basic liberties
occupied with fights, specifically the privileges to opportunity of articulation, life, freedom and
security of an individual, independence from separation and protection. Last option is
especially significant with regards to advanced innovations. In this regard, we value a thorough
nature of the OSCE Guidelines and we propose to depend on them while thinking about these
issues; while additionally distinguishing potential holes and conceivable better expectations

from different districts and nations.

. We likewise propose creating proposals for different types of dissent that are not caught
in that frame of mind of "serene gathering,” specifically virtual endlessly dissents in a type of

common insubordination.
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We analyze every one of these areas independently in the accompanying segments. Fights as

congregations

Guideline of congregations is perplexing and incorporates a mix of explicit and general crook,
managerial and common regulations, with impressive watchfulness with respect to specialists
practicing policing. Powers to control congregations can be gone to as precaution lengths,
during the actual dissent, or a while later. They might incorporate pointless authorisation
systems or inordinate warning necessities; solution on the time, spot and way of dissent; insight
gathering and unavoidable observation; dispersal and the utilization of power; pause and
search; capture; seizure and seizure of property; criminal indictment, authoritative charges or

common cures remembering limitations for future lead.

The point of this part is to feature issues where the current security of quiet get together could
be improved at a degree of guideline. Models are utilized for illustrative purposes as it were.

Advance authorization or notice necessities forced on protestors

Many states expect coordinators to look for authorization before gatherings happen. For
instance, under as of late established Egyptian, Turkish or Ugandan regulations, protestors
should get consent inside an assigned period before the dissent is booked to happen for it to be
legal. It is deep rooted that such authorization systems are not viable with worldwide principles

on opportunity of gathering.

In different nations, members are expected to give "notice" to the specialists of a get together,
either for all or in unambiguous cases (e.g., in the UK, notice is just expected for walks and

marches, and not really for static gatherings.

In any case, in our experience, "warning" prerequisites in numerous nations work as true
authorization systems, with huge attentiveness for the State to recommend the time, spot or
way of the dissent. In others, the degree of data required and the structure in which it should
be submitted are exorbitantly administrative and pointless. The watchfulness given to
specialists by these cycles can frequently be manhandled to victimize coordinators in light of

their personality.

We are careful that few global bodies expressed that earlier warnings strategies are passable

just to the degree that they permit states to want to work with the gathering satisfactorily. The

Page: 9


https://www.ijllr.com/
https://www.ijllr.com/volume-iv-issue-ii

Indian Journal of Law and Legal Research Volume 1V Issue Il | ISSN: 2582-8878

Special Rapporteur on FOAA has focused on that states shouldn't force earlier authorization
prerequisites, however ought to at most require just notification of congregations. He likewise
expressed that warning method ought to be dependent upon a proportionality appraisal, ought
not be unduly regulatory, and require a limit of 48 hours before the day the get together is

intended to happen (in correlation, the OSCE Guidelines suggest no such time limit).

Simultaneously, it has been suggested that unconstrained congregations ought to be excluded
from earlier notice prerequisites and nonappearance of a notice ought not be the reason for
scattering a serene gathering. Here, we accept that contentions could be made that "warning
systems"” ought to be an excellent measure, restricted to extremely tight and outstanding

conditions®.
BANS ON PROTEST

Different restrictions on fights have been applied by states as of late either in regulation or

practice:

. Complete prohibitions on all fights in the country for an endless timeframe (for example
Sierra Leone or Tunisia);

. Complete restrictions on fights in unambiguous regions because of their political nature

(for example the UK or Egypt);

. Prohibitions on fights in open regions because of political occasions;

. Restrictions on fighting at specific time, for example after sunlight hours (for example
Bahrain);

. Limitations on open places that are exclusive or overseen yet which are customarily

utilized by general society (for example parks, for example the UK or US).

A portion of these boycotts could fall under time, spot and way that can be authentically
presents, specifically open request, wellbeing or freedoms of others. Notwithstanding, global
principles perceive that there ought to be an assumption that involving public spaces for fights

intentions is as authentic (while possibly not all the more so) as different purposes of similar

& Ahmed, A. A. (2009). Specters of Macaulay: Blasphemy, the Indian Penal Code,. In R. Kaur & W. Mazzarella
(Eds.), Censorship in South Asia: Cultural Regulation from Sedition to Seduction (pp. 172-205). Bloomington,
IN Indiana University Press.
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spaces for "sensible period.” That's what the ECtHR perceived "specific level of resilience”
towards disturbance to common life brought about by exhibitions "in the event that the
opportunity of gathering isn't to be denied of all substance.” Similarly, the OAS Special
Rapporteur for Freedom of Expression expressed that unbalanced limitations to dissent,
specifically in instances of gatherings that have no alternate method for communicating their

thoughts openly, truly imperil the right to opportunity of articulation.

Extended nature of numerous contemporary fights (for example Gezi Park in Turkey,
Euromaidan in Ukraine, Tahrir Square in Egypt or Occupy Movement in different states)
question how allowable time limitations ought to be applied; careful that the experts in regarded

nations additionally depended on such regulation while shortening the fights.

In addition, under accessible guidelines, assurance is probably not going to be allowed to
congregations held in exclusive spots against the desires of a proprietor, or on the other hand
if elective approaches to communicating the perspectives are accessible beyond private
premises. It has been perceived that "the state may, now and again, have a positive commitment
to guarantee admittance to exclusive spots for the reasons for get together or articulation;" in
any case, it isn't obvious how much. We propose to address this through the meaning of "semi

private spots."
PROTESTING ONLINE

Fights are not generally restricted to congregations and social events in actual spaces yet in
addition are progressively occurring, in entire or partially, "on the web." In contrast with the
utilization of advanced innovation as a medium in fights, the Internet is utilized as a setting or

foundation of fights’.

As currently noted, calls have been made to perceive and safeguard the right to opportunity of
get together and affiliation on the web, without real elaboration of what such web-based fights

would involve, for example:

. The Special Rapporteur on FOAA approached states "to perceive that the privileges to

opportunity of quiet gathering and of affiliation can be practiced through new advances,

" Thiruvengadam, A.K. (2012, February 23). The Interplay of the Universal and the Particular in the Evolution
of the Constitutional Right to Free Speech in India (1800-1950), paper presented at CSDS, Delhi.
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including through the Internet.

. The UN Special Rapporteur on FOE, corresponding to an on-going crackdown against
Tibetan minorities by China, suggested that limitations ought not be put on the Internet or
versatile informing to disturb aggregate calls by the Tibetan Buddhist people group for more

prominent regard for their freedoms.

. The OAS Special Rapporteur on FOE raised worries about "unbalanced limitations to
dissent, specifically in instances of gatherings that have no alternate method for communicating
their thoughts freely."

. In her discourse in January 2010, that's what hilary Clinton worried "the Internet is an
organization that amplifies the power and capability of all others... This opportunity is not
generally characterized exclusively by whether residents can go into the town square and
censure their administration... Cyber space, all things considered, is the public square of the

21st hundred years."

We recommend that two sorts of internet based dissent can be recognized, every one of them

requiring various contemplations:

. Virtual fights that include a synchronous utilization of web-based entertainment and
other web stages to take part in aggregate activity, for instance the "shut down" challenges
SOPA and PIPA,;

. "Hactivism" or aggregate activity of mechanically gifted people ("hactivists™) using
computerized advances to dissent without really assembling face to face. Different procedures
can be recognized here, some of which could fall under virtual dissent classification above, yet
the vast majority of them are viewed as a type of "electronic” common defiance because of

related infringement of the law.

We accept that worldwide regulation takes into account thought of these activities as types of
opportunity of articulation and get together. We likewise review that the article and motivation
behind worldwide common freedoms regulation is much of the time comprehended as the
assurance of individual and aggregate basic liberties. This center has supported an advancing
understanding of the arrangements of global basic freedoms instruments in order to mirror the

advancements in the public arena over the long run. The ICCPR and other global and provincial

Page: 12


https://www.ijllr.com/
https://www.ijllr.com/volume-iv-issue-ii

Indian Journal of Law and Legal Research Volume 1V Issue Il | ISSN: 2582-8878

basic liberties settlements have been depicted as "living instruments” that should be deciphered
"in the radiance of present day conditions”, instead of being seen as agreements with substantial
terms characterized by the standards that were winning right now of their drafting or approval.
Their translation ought to "mirror the inexorably exclusive expectation being expected in the
space of the insurance of common freedoms, hence requiring more noteworthy immovability
in surveying breaks of the key upsides of popularity based societies.122 This ought to apply to
virtual fights.

VIRTUAL PROTEST

We accept that these types of an aggregate activity ought to be viewed as an internet based
identical to actual space fights. It is expected to be that assuming they were completed without
a utilization of computerized innovation and in actual space, they would be an authentic activity
of people on the whole correct to opportunity of articulation and gathering as well as a veritable

type of fights.

International standards give protection to a wide variety of ways of collective action on the
Web, albeit as far as the quiet gathering, further elaboration would be required:

. Meanings of gatherings would need to be extended to consider the virtual fights as such
understanding would not be programmed all the time. A few public regulations characterize
gathering as open spot that is "not a structure or construction;" for example in the UK, gathering
IS "a spot which is entirely or somewhat open to the air;" in the US, the Supreme Court
dismissed a contention that PC correspondence looked like town gatherings in the expansive

sharing and dismissed a contention that the Internet comprised "a customary public discussion."

In any case, we likewise note that comprehension of "get together” in existing norm, takes into
consideration such extended definition, for example both the OSCE Guidelines and the 2012
Report of the Special Rapporteur on FOAA express that "the right to opportunity of tranquil
get together safeguards any deliberate and impermanent presence of various people in a private

or public space for a typical expressive reason™ without extra limitations framed previously.

. It is likewise reviewed that in actual space, right to gathering is probably not going to
be safeguarded assuming it is held in exclusive space against the desires of the proprietor. As
online fights occur in space which exists on exclusive servers (over which protestors have

restricted control), a may contend that main restricted security to such dissent can be granted.
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Simultaneously, we review that protestors ought to be conceded admittance to specific
exclusive spots assuming they are expected for normal and routine public use. We additionally
review that the ECtHR perceived the rule that the right to opportunity of affiliation could
include admittance to private property assuming it was the main successful approach to
practicing the right.127 A contention can be made by relationship that the Internet is a
worldwide public square and is the as it were "viable" method for getting sorted out a dissent

on an issue universally.

These types of fights can be confined by the two state run administrations and ISPs through
impeding, sifting, evacuation and other mechanical or legitimate cutoff points and could be
taken against people and Internet Service Providers (ISPs). Subsequently, measures to ensure
the insurance of virtual fights would remember restrictions for sifting, impeding and removing
access of people to the web as they are quite often prone to be lopsided measures and a risk of
over-obstructing. Likewise, responsibility systems on for the ISPs in certain nations could
likewise be utilized to forestall such fights and more prominent insurance would need to be
indicated to this. One more part of insurance would have to consider the right to protection of

such protestors.
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