Indian Journal of Law and Legal Research Volume VIII Issue V | ISSN: 2582-8878

ONLINE DISPUTE RESOLUTION IN E-COMMERCE:
BALANCING CONSUMER PROTECTION AND
ARBITRATION

Rushikesh Singar, LL.M., Deccan Education Society’s Shri. Navalmal Firodia Law
College, Pune, Savitribai Phule Pune University

ABSTRACT

The rapid growth of electronic commerce has transformed consumer
transactions and increased the need for efficient, accessible, and cost-
effective mechanisms for resolving disputes. Online Dispute Resolution
(ODR) has emerged as an important alternative to traditional litigation by
facilitating the resolution of disputes through digital platforms, online
negotiation, mediation, and arbitration. However, the increasing use of
arbitration clauses in standard-form online contracts raises concerns
regarding consumer consent, unequal bargaining power, procedural fairness,
and access to justice.

This paper critically examines the role of Online Dispute Resolution in e-
commerce, with particular reference to the Indian legal framework. It
analyses the Consumer Protection Act, 2019, the Consumer Protection (E-
Commerce) Rules, 2020, and the Arbitration and Conciliation Act, 1996, to
understand the relationship between private arbitration mechanisms and
statutory consumer remedies. It also considers relevant judicial decisions and
international developments concerning online dispute resolution. The study
highlights challenges such as excessive dispute resolution costs, lack of
transparency, digital exclusion, data protection concerns, and the potential
misuse of mandatory arbitration clauses. It argues that although ODR can
enhance efficiency and convenience, its effectiveness depends on
transparency, affordability, impartiality, and informed consumer consent.
The paper concludes that a balanced, consumer-centric ODR framework
should promote alternative dispute resolution while safeguarding statutory
consumer rights and ensuring meaningful access to justice in the digital
marketplace.
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INTRODUCTION
CHAPTER I: INTRODUCTION

The rapid development of information and communication technology has significantly
transformed the modern commercial environment. The emergence of the internet, digital
payment systems, smartphones, and online marketplaces has changed the manner in which
goods and services are advertised, purchased, and delivered. Electronic commerce, commonly
known as e-commerce, has become an essential component of the global economy by enabling
consumers and businesses to engage in commercial transactions without geographical
limitations. Consumers can now purchase products, book tickets, access digital services, and
conduct financial transactions from the convenience of their homes. Although these
developments have improved accessibility, convenience, and commercial efficiency, they have
also created new forms of disputes between consumers, sellers, service providers, and online

marketplace operators.

Common disputes arising from e-commerce transactions include the delivery of defective or
counterfeit products, non-delivery of goods, delays in delivery, refusal to provide refunds,
unauthorised transactions, misleading advertisements, hidden charges, cancellation disputes,
and deficiencies in services. In many instances, consumers encounter difficulties in obtaining
appropriate remedies because of complicated complaint procedures, inadequate customer
support, geographical distance, and the cost and delay associated with traditional litigation.
These difficulties become more significant when the amount involved in the dispute is

relatively small compared with the time and expenses required to pursue a legal remedy.!

In this context, Online Dispute Resolution (ODR) has emerged as an important mechanism
for resolving disputes through the use of digital technology. ODR involves the application of
information and communication technologies to facilitate dispute prevention, negotiation,
mediation, arbitration, and other appropriate forms of dispute resolution. It enables parties to
communicate, exchange documents, submit complaints, participate in hearings, and negotiate

settlements through online platforms without necessarily being physically present at the same

! United Nations Commission on International Trade Law (UNCITRAL), Technical Notes on Online Dispute
Resolution (2016), Introduction, paras. 1-5
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location.?

The importance of ODR is particularly evident in e-commerce because online transactions
frequently involve parties situated in different cities, states, or countries. Requiring consumers
to initiate proceedings in a distant court or participate in an expensive dispute resolution process
may make the pursuit of justice impractical. ODR can help overcome certain geographical and
procedural barriers by offering faster, more convenient, and potentially less expensive
alternatives. It can also improve the efficiency of complaint management by enabling digital

documentation, electronic communication, and systematic tracking of disputes.

However, the development of ODR has raised significant legal and ethical questions,
particularly concerning the relationship between consumer protection and arbitration. Many
ecommerce businesses require consumers to accept standard-form terms and conditions before
completing a transaction. These agreements may contain clauses specifying how future
disputes must be resolved, including arbitration clauses. Consumers generally have little
opportunity to negotiate such terms individually and may accept them without fully

understanding their legal consequences.?

Although arbitration can provide an efficient and flexible means of resolving disputes, its
compulsory use in consumer transactions may create difficulties where consumers lack
bargaining power, legal knowledge, or financial resources. Arbitration fees, unfamiliar
procedures, and restrictions imposed by contractual terms may discourage consumers from
pursuing legitimate claims. Furthermore, where a dispute resolution mechanism is controlled
by a business that is itself a party to the dispute, concerns may arise regarding independence,

impartiality, and procedural fairness.

Consequently, the central issue is not merely whether online disputes can be resolved quickly,
but whether the process ensures fairness and protects the legal rights of consumers. An effective
dispute resolution mechanism must provide consumers with meaningful opportunities to
present their claims, obtain appropriate remedies, and challenge unfair practices. The
convenience offered by technology should not become a justification for weakening established

consumer protection principles or restricting access to statutory remedies.

2 Consumer Protection Act, 2019 (Act No. 35 of 2019) (India).
% Consumer Protection (E-Commerce) Rules, 2020, G.S.R. 462(E), dated 23 July 2020 (India), r. 4(4)—~(5)
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In India, the legal framework governing this subject primarily includes the Consumer
Protection Act, 2019, the Consumer Protection (E-Commerce) Rules, 2020, and the Arbitration
and Conciliation Act, 1996. The Consumer Protection Act, 2019, provides statutory remedies
for recognised consumer grievances and establishes consumer dispute redressal commissions
at the District, State, and National levels. The E-Commerce Rules, 2020, prescribe obligations
for covered e-commerce entities, including requirements relating to grievance redressal. The
Arbitration and Conciliation Act, 1996, provides the legal framework for arbitration and
recognises arbitration agreements that satisfy its requirements, including agreements recorded
through electronic means. The relationship between these laws is particularly important
because the existence of an arbitration clause does not automatically resolve the question of
whether a consumer can approach a statutory consumer commission. In Emaar MGF Land
Limited v. Aftab Singh, (2019) 12 SCC 751, the Supreme Court of India considered the
interaction between an arbitration clause and statutory consumer remedies. The decision is
relevant to the principle that a contractual arbitration clause does not, by itself, necessarily

prevent a consumer from pursuing an available remedy under consumer protection legislation.

At the international level, the United Nations Commission on International Trade Law
(UNCITRAL) has contributed to the development of ODR principles through its Technical
Notes on Online Dispute Resolution, adopted in 2016. These Notes address ODR processes,
particularly in the context of cross-border, low-value electronic commerce disputes, and
emphasise principles such as fairness, transparency, due process, accountability, and
efficiency. Although the Notes are non-binding, they provide useful guidance for

understanding the challenges involved in designing effective digital dispute resolution systems.

Despite its considerable potential, ODR cannot be regarded as a complete solution to every
problem associated with consumer disputes. Digital exclusion, inadequate technological
literacy, language barriers, cybersecurity threats, misuse of personal data, and the absence of
meaningful human review may prevent certain consumers from obtaining effective remedies.
Similarly, automated systems that reject complaints without adequate explanation may create
additional barriers rather than improve access to justice. These concerns demonstrate that the
effectiveness of ODR depends not only on technological innovation but also on the legal

safeguards and institutional arrangements governing its operation.

The present study therefore examines how online dispute resolution can be developed as a fair
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and effective mechanism for resolving e-commerce disputes while maintaining an appropriate
balance between contractual freedom, arbitration, and statutory consumer protection. It
evaluates whether existing legal safeguards are sufficient to address the unequal bargaining
power between consumers and online businesses and considers the circumstances in which

negotiation, mediation, arbitration, or statutory adjudication may be most appropriate.

Ultimately, the development of a consumer-centric ODR framework requires a balanced
approach. Digital dispute resolution should be accessible, affordable, transparent, impartial,
and consistent with applicable law. Consumers should receive clear information about the
procedures available to them and should not be misled into believing that a private contractual
mechanism automatically replaces every statutory remedy. By examining these issues, the
study seeks to contribute to a better understanding of the role of ODR in promoting consumer
welfare, strengthening accountability in e-commerce, and improving access to justice in the

digital age.*

Online Dispute Resolution represents an important development in the administration of justice
in the digital economy. Its capacity to reduce geographical barriers, facilitate communication,
and provide proportionate remedies makes it particularly relevant to e-commerce disputes.
However, its success depends on more than technological efficiency. Effective ODR requires
meaningful consumer consent, transparent procedures, reasonable costs, impartial decision-

making, and respect for statutory consumer remedies.

Accordingly, this study critically examines the legal framework governing ODR and arbitration
in e-commerce, with particular reference to India, and explores measures that may promote a

fairer, more accessible, and consumer-oriented dispute resolution system.
CONCEPT AND FRAMEWORK OF ONLINE DISPUTE RESOLUTION
Meaning of Online Dispute Resolution

Online Dispute Resolution refers to the use of information and communication technologies to
assist parties in resolving disputes. It may involve automated processes, digital communication,
online negotiation, mediation, or arbitration conducted through electronic platforms. ODR is

not a single method of dispute resolution. Rather, it is a broad framework within which different

4 Arbitration and Conciliation Act, 1996 (India), ss. 12-13
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dispute resolution procedures can be conducted or supported digitally.

For example, a consumer who receives a damaged product may submit a complaint through an
e-commerce platform. The platform may facilitate a refund through an automated process. If
the disagreement continues, the parties may negotiate, participate in online mediation, or

proceed to arbitration where legally appropriate.

Distinction Between ODR, Mediation, and Arbitration

ODR describes the technological environment or method through which a dispute is handled.
Mediation and arbitration are distinct dispute resolution processes that may operate within that

environment.

Negotiation: The parties attempt to resolve their disagreement directly, often through

messaging, email, or an automated settlement system.

Mediation: A neutral third party assists the parties in reaching a mutually acceptable

settlement. Ordinarily, the mediator does not impose a binding decision.

Arbitration: A neutral arbitrator considers the dispute and issues an arbitral award. The award
may be binding and enforceable under the applicable law, subject to statutory requirements and

grounds for challenge.

Platform-based grievance redressal: An e-commerce platform receives and processes
complaints under its internal procedures. This process should not automatically be treated as
independent mediation or arbitration because the platform may itself have commercial interests

in the dispute.

These distinctions are essential because the legal safeguards applicable to each mechanism
differ. A consumer-friendly refund process is not the same as a formal arbitral proceeding, and

neither necessarily replaces a statutory consumer remedy.

Growth of ODR in E-Commerce

ODR has developed in response to the volume, speed, and geographical reach of electronic
commerce. Online transactions frequently involve parties located in different cities or

countries. Requiring physical attendance at a distant court or arbitral venue can make the
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resolution of small disputes impractical.

Digital platforms can reduce communication costs, permit electronic submission of evidence,
and enable parties to participate from different locations. They may also standardise the

processing of recurring disputes, such as non-delivery or refund claims.

UNCITRAL's 2016 Technical Notes recognise the importance of ODR in cross-border
electronic commerce, particularly for low-value disputes. However, the Notes are descriptive

and non-binding; they do not create an enforceable international consumer arbitration code.

Advantages of ODR

The principal advantages include:

1. Accessibility: Consumers can submit complaints remotely without travelling to a court

or dispute resolution centre.

2. Cost efficiency: Digital communication and document exchange may reduce expenses.

3. Speed: Automated systems can resolve straightforward refund and delivery disputes

quickly.

4. Convenience: Proceedings may be scheduled around the availability of the parties.

5. Cross-border functionality: Online processes can facilitate communication between

parties located in different jurisdictions.

6. Administrative efficiency: Digital records can assist in tracking complaints and
monitoring compliance. These benefits, however, depend on the quality and
independence of the system. A poorly designed online process may merely digitise

existing barriers rather than remove them.

Limitations of ODR

ODR may exclude consumers who lack reliable internet access, digital literacy, suitable
devices, or proficiency in the language used by the platform. Consumers with disabilities may

also encounter accessibility barriers. Other concerns include cybersecurity risks, misuse of
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personal data, opaque automated decisions, inadequate explanations for rejected claims, and
difficulty obtaining meaningful human assistance. Where an online platform controls the
complaint procedure, the consumer may also question whether the process is genuinely
independent. The efficiency of a digital system must therefore be assessed alongside its

fairness, transparency, and accountability.

LEGAL FRAMEWORK GOVERNING ODR AND CONSUMER PROTECTION IN
INDIA

The Consumer Protection Act, 2019

The Consumer Protection Act, 2019, is a principal statute governing consumer rights and
remedies in India. It modernised the earlier consumer protection framework and addresses

several concerns arising from contemporary commercial practices.

The Act provides a framework for addressing complaints relating to defects in goods,
deficiencies in services, unfair trade practices, and other recognised consumer grievances. Its
provisions are relevant to transactions conducted through electronic commerce. The Act also
establishes consumer dispute redressal commissions at the District, State, and National levels.
These bodies provide a statutory mechanism through which eligible consumers can seek
appropriate remedies. The availability of electronic filing and technology-assisted proceedings
can reduce some of the practical barriers associated with conventional litigation. Nevertheless,
effective access depends on awareness, procedural simplicity, affordable assistance, and timely

adjudication.

Official legislation: https://consumeraffairs.gov.in/pages/consumer-protectionacts

Consumer Rights  the Consumer Protection Act recognises important consumer rights,
including protection against hazardous goods and services, access to information, choice, the

right to be heard, the right to seek redressal, and consumer awareness.

These rights are relevant to online transactions because consumers often depend on information

supplied by sellers and platforms when deciding whether to make a purchase.

Misleading product descriptions, hidden charges, unfair cancellation conditions, and the denial

of legitimate refunds may undermine these rights. An effective ODR mechanism should
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facilitate the practical enforcement of consumer rights rather than operate as a barrier to them.

The Consumer Protection (E-Commerce) Rules, 2020

The Consumer Protection (E-Commerce) Rules, 2020, were introduced to regulate specified

aspects of electronic commerce and strengthen consumer safeguards.

Among other obligations, the Rules require covered e-commerce entities to establish an
adequate grievance redressal mechanism and appoint a grievance officer. Rule 4(5) requires
the grievance officer to acknowledge a consumer complaint within forty-eight hours and
redress it within one month of receipt. The Rules also impose disclosure and other compliance
obligations on covered e-commerce entities and sellers. These obligations are important
because the first stage of dispute resolution often occurs within the platform itself. However,
an internal grievance mechanism should not be confused with independent adjudication. The
existence of a complaint-handling system does not by itself establish that a consumer has

received a fair or legally sufficient remedy.

Official reference: https://consumeraffairs.gov.in/pages/consumer-protection-acts

The Arbitration and Conciliation Act, 1996

The Arbitration and Conciliation Act, 1996, provides the statutory framework for arbitration in
India. Section 7 defines an arbitration agreement as an agreement by parties to submit certain
existing or future disputes arising from a defined legal relationship to arbitration. The
agreement may form part of a contract or exist as a separate agreement. Section 7 also
recognises written agreements recorded through electronic means, subject to the statutory

requirements.

Accordingly, the fact that an agreement is concluded online does not automatically invalidate
its arbitration clause. However, the existence of a clause in digital terms does not eliminate the
need to consider whether a valid agreement was formed, what disputes it covers, and whether
the dispute is legally capable of being referred to arbitration. the consumer context, additional
questions arise concerning meaningful consent, unequal bargaining power, the fairness of

standard-form terms, and the continued availability of statutory remedies.

Official statutory text: https://indiacode.ecourtsindia.com/arbitration-act/section/7/
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Section 100 of the Consumer Protection Act, 2019

Section 100 states that the Consumer Protection Act operates in addition to, and not in
derogation of, other laws in force. This provision is significant when considering the
relationship between consumer remedies and arbitration. It reflects the principle that the
availability of another legal remedy does not necessarily extinguish the remedies provided by

consumer protection legislation.

An arbitration clause should therefore not automatically be treated as a complete answer to a
consumer's statutory rights. The applicable legislation and judicial precedents must be

considered before determining whether a particular dispute can or should proceed in arbitration.

Mediation Under Consumer Protection Law

The Consumer Protection Act, 2019, provides for mediation as a means of resolving suitable
consumer disputes. Consumer commissions may refer appropriate matters to mediation in
accordance with the statutory framework. Mediation can be particularly useful in e-commerce
because many disputes involve practical remedies, such as replacement, refund, repair, or

compensation, which may be achieved through negotiation.

Unlike arbitration, mediation ordinarily depends on a mutually accepted settlement rather than
a decision imposed by a third party. It may therefore offer a proportionate solution for lowvalue

disputes while preserving a route to adjudication where settlement fails.

National Consumer Helpline and Digital Grievance Mechanisms

Government-supported consumer grievance channels and platform-based complaint systems
can assist consumers in identifying the appropriate route for redressal. However, administrative
grievance assistance, voluntary settlement, mediation, and adjudication have different legal
effects. Consumers should be informed whether a particular process is advisory, voluntary,

binding, or capable of producing an enforceable outcome.

The legal framework is strongest when digital complaint mechanisms provide clear information
about available remedies and do not mislead consumers into believing that an internal

complaint is their only option.
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FORMATION AND VALIDITY OF ARBITRATION IN ONLINE CONSUMER
DISPUTES

Meaning and Nature of Online Arbitration

Online arbitration is arbitration conducted partly or wholly through digital means. The parties
may submit pleadings electronically, exchange evidence through secure portals, attend virtual
hearings, and receive procedural directions or awards electronically where permitted by the
applicable law and rules. The legal character of arbitration does not change merely because the
proceedings take place online. The essential questions remain whether a valid arbitration
agreement exists, whether the dispute is arbitrable, whether the tribunal is properly constituted,

and whether the procedure satisfies applicable legal requirements.

Arbitration Clauses in Standard-Form Online Contracts

Many e-commerce transactions use standard-form contracts drafted by the platform or seller.
Consumers generally accept these terms without negotiating individual provisions. Arbitration
clauses may appear in terms and conditions, subscription agreements, booking contracts, or
other electronic documents. Depending on how they are presented and accepted, such clauses
may raise questions about notice, incorporation, consent, and enforceability. A clause that is
difficult to locate, written in unnecessarily technical language, or presented in a manner that
discourages genuine understanding may weaken the argument that the consumer made an

informed choice.

Nevertheless, standardisation alone does not automatically make every clause invalid. The
legal assessment depends on the facts, the applicable statute, the wording of the agreement, and

the relevant judicial principles.

Clickwrap and Browsewrap Agreements

Clickwrap agreements generally require a user to take an affirmative step, such as selecting

an “T agree” checkbox, before completing a transaction or accessing a service.

Browsewrap agreements generally purport to bind users through their use of a website, with

terms made available through a link or notice.
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Clickwrap mechanisms may provide clearer evidence of assent, particularly where the relevant
terms are accessible and the acceptance process is properly recorded. Browsewrap
arrangements may raise greater difficulties where consumers have no clear notice of the terms

or no reasonable opportunity to review them.

Neither label conclusively determines legal validity. The actual presentation, accessibility,

acceptance, and applicable legal requirements must be examined.

Advantages of Arbitration in E-Commerce

Arbitration may provide several benefits in appropriate disputes:

A flexible procedure suited to the circumstances of the case.
« The possibility of remote hearings and electronic evidence.
« A neutral decision-maker where the parties are located in different jurisdictions.

« Greater procedural privacy than open court proceedings, subject to applicable law and

circumstances.
« A potentially enforceable award where the legal requirements are satisfied.

These benefits may be particularly relevant to complex commercial disputes between
businesses. In consumer disputes, however, the practical value of arbitration depends heavily

on its cost, accessibility, independence, and fairness.
Limitations of Arbitration for Consumers

Arbitration can create difficulties when the cost of commencing proceedings is
disproportionate to the amount claimed. A consumer seeking a small refund may be unable to

justify filing fees, legal expenses, or administrative charges.

Consumers may also lack information about arbitrator selection, procedural rules, or the legal
consequences of accepting an arbitration clause. If the platform or seller has substantial

influence over the process, concerns about actual or perceived impartiality may arise.

Confidential proceedings may protect personal information, but excessive secrecy can limit
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transparency concerning recurring unfair practices. Further, arbitration may not provide the

same public-interest functions as statutory consumer adjudication.

Therefore, the suitability of arbitration must be assessed from the perspective of both

procedural efficiency and substantive consumer protection.

The Question of Consent

Consent is a central issue in online arbitration. Consumers often accept standard terms because
acceptance is necessary to complete a purchase. Their ability to negotiate the terms may be

minimal.

The legal challenge is to distinguish valid contractual assent from a process that merely creates
the appearance of agreement. Clear presentation, reasonable notice, accessible language,
affirmative acceptance, and preservation of the accepted terms can strengthen procedural

legitimacy.

For consumer transactions, good practice would require important dispute resolution clauses to
be disclosed prominently before purchase. Where appropriate, consumers should also be
informed of the nature of arbitration, its potential costs, and the status of statutory consumer

remedies.

JUDICIAL APPROACH AND RELEVANT CASE LAW

Emaar MGF Land Limited v. Aftab Singh

Citation: Emaar MGF Land Limited v. Aftab Singh, (2019) 12 SCC 751.

This decision is important to understanding the relationship between arbitration agreements

and statutory consumer remedies in India.

The dispute arose from agreements between a property developer and purchasers. The
developer relied on an arbitration clause and sought reference of the dispute to arbitration,

while the purchasers pursued remedies before the consumer forum.

The Supreme Court rejected the argument that the existence of the arbitration clause

automatically required the consumer forum to refer the dispute to arbitration. The decision
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affirmed that a contractual arbitration clause cannot, by itself, defeat the jurisdiction of the

consumer forum where the statutory consumer remedy is properly invoked.

Relevance to e-commerce: Although the case did not arise from a typical online retail
transaction, its reasoning is relevant when considering whether an arbitration clause contained
in online consumer terms can automatically prevent a consumer from approaching a statutory

consumer commission.

The decision supports the broader principle that consumer protection legislation must be

considered independently of the mere existence of a private arbitration agreement.’
Skypak Couriers Ltd. v. Tata Chemicals
Citation: Skypak Couriers Ltd. v. Tata Chemicals, (2000) 5 SCC 294.

This Supreme Court decision is relevant to the principle that the existence of an arbitration
clause does not necessarily bar a consumer complaint before the statutory consumer redressal
mechanism. The case illustrates the distinction between contractual dispute resolution and
statutory consumer remedies. The availability of arbitration does not automatically eliminate
the jurisdiction of the consumer forum where the applicable consumer protection law provides

an additional remedy.

Relevance to e-commerce: The same principle is useful when evaluating online service
agreements, delivery contracts, and platform terms that purport to channel consumer disputes

exclusively into arbitration.
Trimex International FZE Ltd. v. Vedanta Aluminium Ltd.°

This decision is relevant to the formation of commercial contracts and arbitration agreements
through electronic communications. The Supreme Court recognised that contractual
arrangements, including arbitration agreements, may be established through exchanges of

communications where the requirements for a concluded agreement are satisfied.

Relevance to e-commerce: The case supports the proposition that electronic communications

5 https://indiankanoon.org/doc/60243004/
® Citation: Trimex International FZE Ltd. v. Vedanta Aluminium Ltd., (2010) 3 SCC 1.
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can play a legally significant role in contract formation. However, it should not be understood
as establishing that every online arbitration clause is automatically valid or enforceable.
Consumer consent, the manner in which the clause was incorporated, and applicable statutory

protections remain important.

Critical Analysis of the Judicial Position

The decisions discussed above reveal that two legal principles must operate together.

First, Indian law recognises arbitration as a legitimate method of resolving disputes, including
disputes arising from electronically concluded contracts where the statutory requirements are

met.

Second, statutory consumer protection cannot automatically be displaced merely because a
standard-form contract contains an arbitration clause. The challenge is to apply these principles
consistently in the digital marketplace. A fair framework should preserve the legitimate use of
arbitration without permitting stronger commercial parties to use contractual terms to
undermine consumer access to statutory remedies. The case law also demonstrates why online
arbitration should not be analysed solely as a question of electronic contract formation. Its
fairness and enforceability must be considered in the broader context of consumer protection

and access to justice.

CRITICAL ANALYSIS OF THE CONFLICT BETWEEN ARBITRATION AND
CONSUMER PROTECTION

Unequal Bargaining Power

The most significant concern is the difference in bargaining power between consumers and
large e-commerce businesses. Platforms generally prepare their terms in advance, while
individual consumers have limited capacity to negotiate them. Even where a consumer
technically accepts a clause, that acceptance may not reflect a meaningful opportunity to choose

the dispute resolution procedure.

This raises a normative question: should the act of clicking “I agree” be sufficient to justify the
use of a potentially expensive or inaccessible arbitral process? A balanced approach should

distinguish between genuine agreement and contractual arrangements that impose
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disproportionate procedural burdens on consumers.

Access to Justice

ODR is often promoted as a means of improving access to justice. However, it may create new
barriers where consumers lack digital literacy, reliable internet access, accessible interfaces, or
adequate language support. An online system that is fast but difficult to navigate cannot be
considered fully accessible. Similarly, a process that rejects complaints through automated
responses without meaningful review may undermine consumer confidence. A fair system
should provide simple instructions, accessible complaint forms, clear reasons for decisions,

human assistance where necessary, and a realistic route to independent review.

Costs and Proportionality

The costs of arbitration can be disproportionate to the value of ordinary consumer disputes.
Although online hearings may reduce travel and logistical expenses, they do not necessarily
eliminate administrative fees, arbitrator charges, or legal costs. Where a consumer seeks a
modest refund, an expensive arbitration process may effectively deny a practical remedy.
Consumer arbitration should therefore be designed around proportionality. Low-value claims
may be better suited to automated refunds, direct negotiation, or mediation, while more
complex disputes may justify formal adjudication. Any cost structure should be transparent and

should not unfairly discourage consumers from asserting legitimate claims.

Independence and Neutrality

An ODR platform may be operated by a business that is itself involved in the dispute. This
creates a potential conflict between commercial interests and impartial dispute handling.
Internal grievance redressal may be useful for resolving straightforward complaints, but it
should not be presented as equivalent to independent adjudication unless the relevant
safeguards are genuinely present. Where arbitration is used, the procedures for appointing
arbitrators, disclosing conflicts of interest, and challenging an appointment should be

transparent and consistent with applicable law.

Confidentiality and Public Accountability

Confidentiality can protect consumers' personal information and commercially sensitive
y y
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material. Nevertheless, excessive secrecy may make it difficult to identify recurring
misconduct or understand how similar disputes are decided. A balanced model should protect
personal data while allowing appropriate regulatory oversight and publication of anonymised

information about complaint outcomes, systemic problems, and platform compliance.

Cross-Border Disputes

E-commerce enables consumers to purchase goods and services from businesses located
outside India. This creates questions about jurisdiction, applicable law, service of notices,

enforcement of decisions, and the practical cost of pursuing a foreign seller.

ODR may reduce communication barriers, but it does not automatically resolve these legal
issues. An award or settlement must still satisfy the relevant requirements for recognition and
enforcement. International cooperation, clear contractual disclosures, and effective
complainthandling mechanisms are particularly important where consumers transact across

national borders.

Automated Decision-Making and Artificial Intelligence

Some digital systems use automated tools to classify complaints, recommend outcomes, or
process refunds. Such tools can improve efficiency in routine cases, but they may also produce
incorrect or unexplained decisions.A consumer should not be left without an effective means
of challenging an automated rejection. Platforms should provide intelligible explanations,
opportunities for human review, and appropriate safeguards against discriminatory or

systematically unfair outcomes.

Technology should support fair decision-making rather than replace accountability.

Balancing Efficiency with Fairness

The central policy question is whether dispute resolution should prioritise speed and finality or
preserve flexibility and substantive consumer rights. The answer should not be an absolute

preference for either litigation or arbitration. Different disputes require different procedures.

Straightforward refund claims may be resolved through a platform's internal process. Disputes

requiring assistance may be referred to mediation. Complex claims may require independent
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adjudication, while statutory consumer remedies should remain available in accordance with

the law.

The objective should be a proportionate and accessible system in which the method of
resolution is suited to the nature of the dispute and does not unfairly restrict the consumer's
legal options. Online international arbitration agreements provide flexibility and efficiency, but
their validity continues to raise important legal and practical concerns. The central difficulty is
that electronic contracting operates across different legal systems, technologies and methods

of communication.

Absence of Clear and Uniform International Standards

Although UNCITRAL has promoted non-discrimination, technological neutrality and
functional equivalence in electronic commerce, domestic laws may differ in their treatment of
electronic consent, signatures and arbitration agreements. The revised Article 7 of the
UNCITRAL Model Law modernises the writing requirement for arbitration agreements, while
the New York Convention framework continues to operate across different national legal
systems. This may create uncertainty concerning the recognition and enforcement of online

arbitration clauses.’

Problem of Genuine Consent

Genuine consent remains a major concern where arbitration clauses are contained within
lengthy standard-form terms and conditions. A party may technically accept contractual terms
without specifically noticing the arbitration provision. Therefore, the visibility, accessibility
and presentation of the clause are important in determining whether acceptance was

meaningful.

Browse-Wrap Agreements

Browse-wrap arrangements present particular difficulties because terms may be accessible
through a hyperlink without requiring affirmative acceptance. Mere use of a website may not

necessarily demonstrate that a user understood and accepted an arbitration clause. The

7U.N. Comm' on Int'l Trade Law, Model Law on Electronic Commerce arts. 5-6, U.N. Doc. A/51/17, Annex |
(1996)
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circumstances surrounding notice and the user's conduct therefore become significant.®
Digital Evidence and Authentication

Electronic arbitration disputes may require proof of who accepted the clause and when
acceptance occurred. Emails, audit trails, server records, IP addresses, metadata and electronic
signatures can assist in establishing authenticity and integrity. UNCITRAL's electronic
signature framework emphasises technical reliability and authentication in electronic

transactions.’
Consumer and Small Business Protection

Mandatory arbitration clauses in standard online contracts may create concerns where
consumers or small businesses possess limited bargaining power. Hidden or excessively
restrictive clauses may raise questions concerning fairness and applicable mandatory

protections.!?
Technological Developments

Al-generated contracts, smart contracts, blockchain transactions, digital platforms and
automated contracting are creating new forms of contractual formation. UNCITRAL's Model
Law on Automated Contracting (2024) expressly addresses automated systems, including Al
and smart contracts, and seeks to provide legal certainty while maintaining technological
neutrality and party autonomy. These developments require arbitration law to remain
sufficiently adaptable to accommodate technological change without weakening the

requirements of consent, authenticity and enforceability.!!
Findings, Suggestions and Conclusion
Major Findings

The study identifies the following findings:

8 Meyer v. Kalanick, 200 F. Supp. 3d 408, 415-18 (S.D.N.Y. 2016), aff'd, 868 F.3d 66 (2d Cir. 2017)

9 U.N. Comm' on Int'l Trade Law, Model Law on Electronic Commerce arts. 5-8, U.N. Doc. A/51/17, Annex |
(1996).

10 Epic Systems Corp. v. Lewis, 584 U.S. 497, 502-04 (2018).

' U.N. Comm'n on Int'l Trade Law, Model Law on Electronic Transferable Records arts. 8-10 (2017).
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First, ODR has considerable potential to improve the speed, convenience, and affordability of

resolving disputes arising from e-commerce transactions.

Second, ODR is a broad category that includes negotiation, mediation, arbitration, and
technology-assisted complaint handling. These processes must be distinguished because they

have different legal consequences.

Third, Indian law recognises electronic arbitration agreements where the relevant legal
requirements are satisfied. However, electronic acceptance alone does not answer every

question concerning fairness or enforceability.

Fourth, the Consumer Protection Act, 2019, and the Consumer Protection (E-Commerce)

Rules, 2020, provide important safeguards for consumers dealing with online businesses.

Fifth, the existence of an arbitration clause does not automatically eliminate a consumer's
statutory remedies. The judicial approach in Emaar MGF Land Limited v. Aftab Singh and
Skypak Couriers Ltd. v. Tata Chemicals is relevant to this principle.

Sixth, unequal bargaining power, procedural costs, digital exclusion, and concerns about

platform independence can limit the effectiveness of ODR.

Seventh, technology alone cannot guarantee justice. Effective ODR requires transparent

procedures, accountability, meaningful consent, and access to independent remedies.

Suggestions and Recommendations

1. Clear disclosure of arbitration clauses - E-commerce platforms should present important
dispute resolution terms in clear, accessible language before a consumer completes a
transaction. Clauses should not be hidden in lengthy terms and conditions or presented in a

misleading manner.

2. Meaningful consent -Where arbitration is proposed for consumer disputes, platforms should
adopt procedures that provide clear notice and reliable evidence of assent. Consumers should

be informed of the nature and potential consequences of arbitration.

3. Preservation of statutory consumer remedies - Online contracts should not misleadingly

suggest that arbitration is the consumer's only available remedy where statutory consumer
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remedies remain legally available. Consumer rights should be explained accurately and

prominently.

4. Affordable dispute resolution - ODR providers should adopt proportionate fee structures,
especially for low-value disputes. Where appropriate, no-cost or low-cost negotiation and

mediation should be encouraged before more expensive procedures are considered.

5. Independent and impartial arbitration -Where arbitration is used, the process should provide
appropriate safeguards concerning arbitrator appointment, disclosure of conflicts,

impartiality, and procedural fairness.

6. Stronger platform accountability - E-commerce platforms should maintain effective
complaint-tracking systems and provide consumers with clear updates, reasons for decisions,
and information about further remedies. Internal grievance mechanisms should not be

confused with independent adjudication.

7. Digital inclusion -ODR systems should be designed for accessibility, including support for
persons with disabilities, users with limited digital literacy, and consumers who require
language assistance. Alternative complaint channels should remain available where

appropriate.

Conclusion

Online Dispute Resolution has emerged as a valuable instrument for addressing disputes
generated by the growth of electronic commerce. Its ability to facilitate remote participation,
electronic document exchange, negotiation, mediation, and arbitration offers considerable

advantages over procedures that require physical attendance.

Nevertheless, the efficiency of digital dispute resolution must not be confused with the
achievement of justice. Consumers often enter into online transactions without negotiating the
contractual terms that govern their purchases. Arbitration clauses contained in standard-form
agreements may therefore create difficulties where they impose excessive costs, provide

inadequate information, or discourage consumers from pursuing legitimate remedies.

The Indian legal framework offers important safeguards through the Consumer Protection Act,

2019, the Consumer Protection (E-Commerce) Rules, 2020, and the Arbitration and
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Conciliation Act, 1996. Judicial decisions such as Emaar MGF Land Limited v. Aftab Singh
and Skypak Couriers Ltd. v. Tata Chemicals further demonstrate the importance of examining

the relationship between private arbitration agreements and statutory consumer remedies.

The appropriate approach is neither to reject arbitration entirely nor to treat it as the universal
solution to e-commerce disputes. Rather, the law should encourage suitable forms of ODR
while preserving informed consent, affordability, impartiality, procedural fairness, and access

to statutory consumer protection.

A consumer-centric ODR framework should employ simple digital complaint procedures for
straightforward disputes, encourage mediation where settlement is realistic, and permit
independent adjudication where necessary. Arbitration should be used in a manner consistent
with applicable law and should not be treated as an automatic substitute for every statutory

consumer remedy.

Ultimately, the legitimacy of ODR depends on whether it makes justice more accessible
without weakening the rights it is intended to protect. The future of e-commerce dispute
resolution in India should therefore be guided by a balanced principle: technological innovation
must serve consumer welfare, and procedural efficiency must remain consistent with fairness

and the rule of law.
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