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ABSTRACT 

Probation, as a concept is fairly unknown and misunderstood. The entire practice 

involves the cooperation of not only the legal authorities, but of the convict as 

well. Without his active participation, the entire process is in vain. The key basic 

behind this practice is the improvement of the society and not the punishment of 

the criminal. However, probation cannot be granted to each and every convict, 

there are certain criterions laid down in the concerned legal provisions to segregate 

the gullible convicts from hardened criminals. This paper aims to study the 

relationship between the two prominent provisions dealing with probation in 

India, the Section 360 of the CrPC and the Probation of Offenders Act, 1958.  

Purpose: This topic has been chosen for the purpose of this study to eliminate any 

existing ambiguity which might be there due to there being two similar provisions 

for the same issue. Both of the aforesaid provisions are central legislations, and 

have a nationwide application. However, the application of the Probation of 

Offenders Act eliminates the scope of the Section 360 of the CrPC, 1973. This 

would be studied in detail.  

Keywords: probation, reformative theory of punishment, justice administration, 

probationer, release on good conduct. 
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1. INTRODUCTION 

Probation in criminology has a very important position. Via probation, a convicted individual 

is given a chance to reform and rethink his thoughts. Conviction is not the final stamp on the 

individual’s personality. The fact that an individual has been convicted of an offence only 

proves the commission of an offence by him. It, however, does not prove the outer conditions 

surrounding the same. The conviction of an individual by a court is the proving of a crime 

committed by him. Though proper consideration is given to the various circumstances leading 

to the crime, there are certain aspects which play a much more important role. These might 

include age, family conditions, background, financial stability, etc. of the convicted.  

The amount of effort the legal machinery puts in a litigation must be repaid in some form or 

the other, i.e. the betterment of the society, the individual, service of justice to the aggrieved, 

etc. The probation is a practice which is mainly for the betterment of the individual, and in turn, 

the society as a whole. 

 

1.1 Reformative Theory 

The concept of probation is based on the reformative theory of punishment in criminal 

jurisprudence. The reformative theory provides for the reformation of a convicted individual to 

give him a chance to sort his thoughts and beliefs. The reformative theory is a theory of 

punishment whose main aim is the correction of the individual and not just the punishment. 

There is incentive in this theory for all the parties involved, the individual himself, the state, 

the public, etc. However, it is up to the individual as to how well he takes the reformative 

measures. The measures can only be effective when the convict himself cooperates. The lack 

of initiative from the convict’s side defeats the very purpose of the practice. The reformative 

theory is the theory of punishment which mainly aims to think of the future rather than trying 

to comment on the past. 

Reformative theory, thus, gives an individual a second chance to redeem himself. This is done 

to make sure that the individual does not develop a sense of hatred inside him, and in process, 

develops a new mindset. The reformative measure used here is the probation on the grounds of 

good conduct.  

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

3 
 

1.2 Probation, the Concept and the Stance of the United Nations 

In simple words, the concept of probation provides the convict with a chance to step up and 

change the perception of the Judiciary. During probation period, the convict is not put in Jail, 

and is “released on probation”. During this probation period, the probation officer assigned to 

the individual observes the behavior and manners of the concerned individual. This is done to 

make sure that the individual is on the constant watch of the authorities. However, this watch 

is kept via correspondence and not through Jail time.  

The probation officer prepares a report on the conduct of the probationer on the basis of his 

observations. This report is sent to the convicting court which then takes a final decision on the 

punishment of the probationer.   

If, during this probation period, the convict shows an improvement in his conduct, and stays 

free from unwanted activities, he can be released permanently on probation. However, there 

are certain conditions to this concept which would be discussed in detail in this paper.  

Probation, as a concept has been recognized by the United Nations. The Department of Social 

Affairs of the United Nations has laid down the principle of probation and has requested the 

member states to implement this practice. The United Nations has laid down recommendations 

pertaining to the adoption and implementation of this principle. As per the Department of Social 

Affairs, the practice of probation is when the probationer lives in the community under the 

supervision of the probation officer. This living in the community is done to try and develop a 

sense of reformation in the minds of the probationer. Further, the probationer lives as per the 

given guidelines by the convicting court.  

In other words, the aim of probation is to give the convict another chance to prove himself to 

the court via his own conduct. There are, however, certain things which the court has to keep 

in mind before granting probation. These include but are not limited to the history of the 

individual, the overall mental proclivities of the individual, and the circumstances of the case.  

Probation, in India legal literature has been discussed currently in the Section 360 of the Code 

of Criminal Procedure, 19731 and the Probation of Offenders Act, 19582. Although, the very 

first mention of probation in the Indian legal framework was made in the Section 562 of the 

Old Criminal Procedure Code. The Section 360 of the new code and the Section 562 of the old 

 
1 The Criminal Procedure Code, 1973 (India).  
2 The Probation of Offenders Act, 1958, 20 of 1958 (India).  
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code have the same intention and interpretation, and thus, are to be construed in the same sense, 

as per the Section 8 (1) of the General Clauses Act. 

Deterrence Theory and Mental Aspect of Probation 

Another theory of punishment comes into play when the practice of probation is adopted. This 

is the deterrence theory. Under the deterrence theory, conviction is used as a tool to instill fear 

among the individuals of the society and to preclude them from committing the said crime. Via 

probation, when the probationer lives among the society, the other members of the society 

might notice a sense of difference between him and themselves. This difference might relate to 

his limited style of life laid down by the court, which would be even worse in the prison. 

However, this is not the only deterrent aspect. The members of the society might also feel a 

sense of fear of the punishment which one gets on the commitment of an offence. 

Another aspect of deterrence which comes in play is the deterrence of the probationer himself. 

This is called the Preventive theory of punishment. The probation period is not really a 

punishment, but is a type of regulation which is put on the individual to change his mindset 

which would prevent him from committing the crime again. This theory prevents the re-

commission of the crime by the person. This helps in cutting down recidivism.  

The effect of imprisonment on the mind of the convict is always negative, and can never turn 

out to be positive. Thus, it is believed, that it better to reform the convict outside the prison 

rather than imprisoning him. This, practice of reforming the individual is only tried in certain 

cases after paying consideration to various conditions and circumstances. It is; therefore, better 

to reform such convicts as sending them inside the Jail where they will come in contact with 

hardened criminals increases their possibility of turning into professional criminals.  

 

2. CONTEMPORARY INFORMATION ON PROBATION IN INDIA 

Probation, in India, was first introduced by the Section 562 of the Code of Criminal Procedure, 

1898. Thus, the concept of probation in India is not new and has been in existence for well over 

a century. However, with the introduction of the Probation of offenders act (hereinafter referred 

to as “the act” in 1958, its applicability became redundant. The Section 19 of the Probation of 

offenders act states that the Section 562 of the 1898 CrPC would no longer be applicable, and 

instead the said act would be.  
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2.1 Position of the Section 360 of CrPC, 1973. 

As Section 19 of the Act provides for inapplicability of the probation provision of the previous 

CrPC, there arises a question regarding the position of the probation provision of the new CrPC. 

However, it must be noted that as the new CrPC came in after the introduction of the Act, the 

legislators must have known about the Act’s existence and its stance on probation provision of 

the old CrPC. Section 360 was still inserted and thus, it must have its applicability.3  

There is a major difference between the Section 562 (old CrPC) and Section 360 (new CrPC). 

One of them is there stance on the Probation of Offenders Act itself. The old section, obviously, 

did not say anything with regards to the act by virtue of it being an earlier legislation. On the 

other hand, the Sub-section 10 of the new section explicitly states that the Act should be given 

a superior position over the said section. The Section 360 (10) states that nothing contained in 

the said section shall affect the working of the Act.  

Further, the scope of the Section 360 is much narrower as compared to the act. Due to this 

limited scope, its applicability gets reduced even further. The Section 360 applies only to a 

certain types of convicts, as would be discussed later, whereas, the Act applies to every convict 

not convicted of an offence punishable with life imprisonment or death.  

2.2 Distinction between the Act and the Section 360 

The Section 360 and the Act take different stances on various issues. They are as follows- 

• Applicability- The Section 360 (1) explicitly states that Section 360 only extends to 

convicts who have been convicted with an offence punishable with only fine or imprisonment 

of seven years or less, and to convicts under 21 or women convicted with an offence not 

punishable with death or life imprisonment. On the other hand, the Act makes no distinction 

based on the age and sex of the convict and is thus, applicable to all convicts convicted of an 

offence not punishable with death or life imprisonment. The act thus covers a larger number of 

convicts.  

• Role of Probation Officers- The Act clearly lays down an important role for probation 

officers to look over the probationer and to prepare the probation report. Whereas, the Section 

360 makes no reference to the role of the probation officers.  

 
3 Vrinda Bharadwaj, Section 360 CrPC to be read co-jointly with Probation of offenders Act, 1958, Live Law, 

May 5, 2019.  
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• Stance on Disqualification attached with conviction- When, a convict is released on 

probation under the Act, the disqualifications attached on account of conviction are thus 

removed. However, the Section 360 contains no similar provision regarding the removal of the 

attached disqualification. This makes the Act much more beneficial. 

• Recidivism- It is pretty evident from the intention behind the Section 360 that it does 

not apply to recidivists and thus, only to the first time offenders. However, the Act does not 

create a distinction on this basis.  

There are also slight similarities between the Act and the said section such as in cases when the 

concerned convict is above the age of 21 and has been convicted of an offence punishable with 

only fine or with imprisonment of seven years or less. Similarly, when the convict above the 

age of 21 has been convicted of an offence punishable with death or life imprisonment, neither 

is applicable.4 

 

3. REVIEW OF LITERATURE 

• Jawale (2010) has prepared a critical study on the concept of probation. This paper 

serves as a critique of the principle with reference to the interests of the victims. The victims 

might feel that this practice might be prejudicial to the interests of the victims when the convict 

is released without even being punished.  

• Senior et al. (2016) have prepared a study on the essence of probation. The institution 

of probation as a whole takes a very noble place in the criminal jurisprudence. The protection 

of the interests of the convicts shows a sense of progressive form of justice. Probation puts the 

interest of the society at the paramount. 

• Canton (2018) has studied probation and its place in the philosophy of punishment. 

The paper has clearly stated that the philosophy of punishment so far has been pretty limited 

which has led to most of the philosophers ignoring the institution of probation as a whole. The 

study has attempted to create a sense of connection between the two.  

• Smith et al. (2018) have studied the importance of probation in preventing recidivism. 

Re-offending can have a more severe adverse effect on the society as compared to first time 

offenders, and thus probation aims to eliminate this problem from its root. Probation is one of 

the most important tools used to prevent recidivism.  

 
4 D. Trayosha, Probation: A study in the Indian context- Probation of Offenders Act, Legal Service India, 

http://www.legalserviceindia.com/articles/pro_bat.htm.  
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• Bhardwaj (2019) has laid down the importance of intersection between the Section 360 

CrPC and the Probation of Offenders Act, 1958. This paper states that both should be read co-

jointly to bring out the true meaning of either. Further, this study has also laid down the 

evolution of probation law in India, comparing the Section 562 of the old CrPC with the current 

present provisions.  

 

 

4. RAMESH DASS V. RAGHU NATH AND Ors., 20085 

The position of the two corresponding provisions can clearly be laid out in the said case. In this 

case, the accused were convicted by the trial court under Section 326 read with Section 149, 

Section 325 read with Section 149, Section 148, and Section 323 read with Section 149 of the 

Indian Penal Code. Consequentially, the respondents appealed and the Additional Sessions 

Judge decreased the amount of punishment, under Section 326 read with Section 149, by two 

years.  

Further, the accused filed for criminal revision under the Punjab and Haryana High Court. 

Additionally, the State of Haryana also filed an appeal for the enhancement of the sentence and 

the appellant also filed for a revision. The High Court, in turn, dismissed the criminal appeal of 

the State and the revision appeal of the informant. Further, the High Court ordered for the 

release on probation of the convicted under the Section 360 of the CrPC. Although, the fine 

imposed on the convicted was enhanced and the proportion to be given to the injured was also 

increased.  

The counsel for the injured submitted that the Section 360 cannot be applied. This is due to two 

reasons. Firstly, the Probation act is applicable in the state of Haryana (where the case took 

place). Secondly, as the Section 326 of the IPC provides for life imprisonment, the Section 360 

CrPC can anyway be not applied. The counsel for the accused argued as the incident took place 

a very long time ago, the court shall not interfere anymore. This can be considered to be a very 

vague argument which lacks legal backing of any kind.  

Ultimately, the Apex Court decided that indeed the Section 360 cannot be applied in the 

impugned case, and thus, the High Court has made a mistake with regards to the position of the 

law. The Supreme Court further ordered the High Court to consider the inapplicability of the 

 
5 Ramesh Dass Vs. Raghu Nath and Ors., (2008) 4 SCC 588 (India).  
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Section 360 due to the two stated reasons. The position regarding the Section 326 IPC was also 

laid down in the case of Jagdev Singh V. State of Punjab6. 

 

5. INTENTION AND IDEA BEHIND THE PROBATION PROVISIONS 

Probation as a concept has a very noble intention behind it. The protection of one’s interests is 

one of the most important motives behind providing for probation releases. One might argue 

that the aggrieved person whose rights were injured by the convict would be at a disadvantage 

if the benefit of doubt is given to the offender. However, it must be kept in mind that no person 

commits a crime for the fun of it. Every offender mostly has a very strong reason behind 

committing an offence. The various underlying conditions might be the root cause of an 

offence.  

The probation officer has one of the most important roles in the entire process of probation. 

The incentive behind for the probationer is that he can get free from the charge against him if 

he can mend his ways. Similarly, the incentive for the probation officer is that he becomes the 

major decider of the probationer’s fate. In this way, he is able to contribute largely to the entire 

justice administration of the country. However, from a personal point of view, there can be a 

lack of solid incentive. The idea behind setting up the institution of a probation officer is to 

keep a regular eye on the probationer to ensure that he is on the right track and is actually 

making efforts in order to be released.  

The entire practice of releasing on probation is done to ensure that the offenders who committed 

an offence by chance or due to certain dire needs don’t turn into hardened criminals. The 

Section 361 (1) of the CrPC states that the court must apply either the Section 360 CrPC or the 

Probation Act wherever possible. Further it also says that if the court has not done so, it must 

state the reason behind it. The legislation, thus, tries its best to expand the scope of probation 

to as great an extent as possible. The pre-sentence report prepared by the probation officer has 

been made necessary for convicts above the age of 21 under the Section 14 (a) of the Act. 

However, there is no such provision in the Section 360 of the CrPC. Thus, there is strict follow 

up of the probationer by the probation officer on behalf of the court. Under the Section 360 (1) 

of the CrPC, the convict is made to enter a bind wherein he has to report to the court when 

required and receive sentence. However, this period cannot exceed three years.  

 
6 Jagdev Singh Vs. State of Punjab, (1973) SCC (crl.) 977 (India).  
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6. CONCURRENCE BUT NO CO-EXISTENCE OF THE TWO PROVISIONS 

The two prominent central legislations on probation, the Section 360 CrPC and the Probation 

of Offenders Act, 1958 share a common motive and intention. The objective behind both of 

these legislations remains the same. Both operate to provide a chance to the convicts to change 

their philosophical and social traits via good conduct. All this is done to satisfy the judiciary of 

their scope of improvement. Thus, there is a sense of concurrence between the two, as the basic 

ideal remains the same.  

However, there cannot be co-existence between the two. The two provisions cannot operate at 

the same time. There needs to be some area of distinction between the two. The lack of cohesion 

between the two, thus, creates a gap which must be maintained at all times. The same has also 

been laid down by the Supreme Court over the time.  

6.1 Gulzar V. State of Madhya Pradesh7 

In the instant case, the accused, Gulzar, was convicted of an offence under the Section 379 of 

the Indian Penal Code (IPC), 1860. The same was upheld by the High Court of Madhya 

Pradesh.  

The accused then applied to the Supreme Court for release on Probation under either Section 

360 CrPC or Section 4 of the Probation of Offenders Act, 1958. The apex court held that both 

the provisions cannot operate at the same time in the same area. The matter was thus, remitted 

back to the High Court to consider the possibility of extending the benefit of either of the 

provisions to the appellant.  

6.2 Chhanni V. State of Uttar Pradesh8 

In this case, the Supreme Court laid down in detail the distinction between the Section 360 

CrPC and the Act. In this distinction, the apex court also explained as to how the scope of the 

said CrPC section is much limited as compared to the Act.  

The Supreme Court explicitly stated that when the Probation of Offenders Act is applied in a 

certain area, the applicability of the Section 360 CrPC gets automatically excluded. The case 

 
7 Gulzar V. State of Madhya Pradesh, Appeal (crl.) 7 of 2007 (India).  
8 Chhanni V. State of Uttar Pradesh, Appeal (crl.) 721 of 2006 (India). 
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was then remitted back to the Lucknow bench of the Uttar Pradesh High Court to explore the 

possibility of the application of either.  

Thus, from the above discussed cases, it can be deduced that even though both the provisions 

aim to achieve the same principle, their application is independent of the other. Both are central 

legislations and have a nationwide application. Hence, it can be said that even though both the 

provisions concur on the ideal, they cannot co-exist. Further, one major observation from the 

above judicial decisions is that the Apex Court favors the Act over the Section 360 due to its 

wider scope and detail.  

 

7. BENEFITS OF THE PRINCIPLE OF PROBATION IN INDIA 

The concept of probation is one of the most important institutions of social justice and welfare. 

It must be kept in mind that the ultimate goal of justice administration is not punishing of the 

offenders, but betterment and improvement of the society as a whole. The practice of probation 

plays a very vital role in the same.  

From the point of view of the convict, the practice, on the face of it gives a chance to them to 

change. However, it also provides them some benefit of doubt, in case they are first time 

offenders or committed the offence out of dire necessity. The Judge is given the power to 

modify the terms of the sentence if the convict is released on probation which is very important 

keeping in mind the post-trial effects on the mental space of the convict.9  

The victim, or the complainant, might feel that his interests are being put at a prejudice via this 

practice. However, the Act provides for compensation to be paid to him in the event of the 

convict being released on probation. The Section 5 of the Act states that if a convict is released 

on probation, the court can order the payment of compensation to the victim. This compensation 

might include payment for the loss or injury suffered by the victim, and the costs of the 

proceedings. The probationer is assisted in the payment of such compensation by the probation 

officer, as provided under the Section 14(c) of the Act.  

From the point of view of the Judiciary, the probationer is made to sign a bond to appear in the 

court whenever asked so to do. This can be by issuing either a summon or a warrant. If the 

probationer refuses to comply by the terms of the bond, he can be made to appear in the court. 

 
9 Khyati Basant. Probation in India: Probation of Offenders Act, 1958, iPleaders Blog, June 15, 2020.  
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Similarly, if the court sees no improvement from the probationer, it can be order for the arrest 

of the probationer. However, this period of probation cannot exceed more than three years.  

From the society’s perspective, the convicts can be released on good behaviour, thus, improving 

the social air. Via this, not only the convict, but the other prospective criminals are also kept in 

check.  

 

8. CRITICISMS AND IMPLEMENTATION PROBLEMS IN INDIA  

The practice of probation can be criticized on various fronts. Some of them have been discussed 

below- 

• There is a sense of leniency towards the convicts. When a legally proven criminal is 

given a chance to go back to his normal life, he might take things for granted. The lack of legal 

regulation might leave him unmoved in the long term.10 Leniency in legal ramifications might 

provide an excuse to the convict to practice recidivism. The very motive behind the concept 

thus gets defeated.  

• In the process of changing the thinking of the convict, the interests of the injured are 

somewhat compromised. The victim who has suffered might not be content with the mental 

improvement of the offender. Thus, the basic norms of justice might get violated.  

• Another point of view on the issue is that the societal security might get compromised. 

Placing a proven criminal back in the society places a possible risk to the other members of the 

society.  

• The other prospective criminals might view probation as an easy way out of 

punishment. The feeling of taking the law system for granted builds up. The first time offenders 

or offenders with favorable background for probation might think that they can easily escape 

punishment via probation.  

 

In addition to the above criticisms, there exist certain implementation problems especially in 

the Indian justice system. The discharge of the delinquent depends majorly on the report of the 

probation officer. This affords the risk of arbitrariness which would defeat the very motive 

behind this principle.  

 
10 Isha Kansal and Yash Chawda, A critical study of the Probation of offenders Act, 1958, International Journal 

of Commerce and Management Research 43-47, 2017.  

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

12 
 

Another implementation problem is clearly evident from the cases discussed in this paper. It is 

noticed is many cases that the lower Judiciary does not apply the provisions of the act properly 

with mostly applying its own discretion. The convict then has to go up to the High Court, or 

even the Supreme Court to get his release. This ordeal of the prolonged process creates a feeling 

of hatred towards the system and its working. The lower Judiciary does not pay heed to the 

proper provisions of the act which ends up making the entire process difficult and tedious. 

Technically, the act requires the probation officers to prepare a proper probation report. 

However, practically, it is often seen that the judiciary pays almost no importance to the 

contents of the report. This might be due to a number of reasons such as lack of trust on the 

officer, the officer being inefficient, the court looking to fastrack the entire process, etc.  This 

leads to wastage of time and effort. Further, the true nature of the progress of the convict is not 

known.  

 

9. OBSERVATIONS AND FINDINGS 

Based on this paper, the observation regarding the process of probation is very general in nature. 

As stated, the lower judiciary does not pay heed to the provisions of the Act properly, and thus, 

most cases are appealed to the higher courts. This creates a practical and logistical problem for 

all the parties involved. However, one of the most important observations from the cases 

discussed is that when the cases reach up to the Supreme Court, the apex court itself never gives 

out any solid order. Instead, it remits the case back to the High Court suggesting it to consider 

the possibility of the application of the probation law. This is, obviously, in the cases when the 

matter goes up to the Apex Court.  

One of the major findings of this study is that the courts are still a bit confused as to the position 

of the two related probation provisions. The decisions discussed in this paper show that the 

Apex court had to clarify the standing of both the legislations. The lack of clarity might lead to 

ambiguity and confusion. However, as the Section 360 (10) states that the Act’s application 

will not be affected by the said section, the CrPC provision takes a back seat.  

Section 361 of the CrPC states that at least one of the two probation provisions must be applied, 

and if for some reason they aren’t, the courts must give a proper reason for the same. This 

shows that there is a push from the legislation’s side to provide the benefit of the probation 
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proceedings to as many people as possible. This is in line with the recommendations of the 

United Nations Department of Social Affairs.  

Ultimately, the major finding of this study is that the key objective behind this practice is the 

satisfaction and betterment of the parties involved. In process, the society benefits from this. 

The cases where the convict is released on probation, the aggrieved party is given a higher 

amount of compensation, with a higher proportion of the same going to them. At the same time, 

the convict is precluded from the ordeals of Jail time and is able to lead a normal life. In the 

end, the justice system as a whole benefits due to gradual removal of one criminal mind from 

the society. 

 

10. CONCLUSION 

The probation concept is one which can only be beneficial if implemented properly. The lack 

of efficiency on the part of the authorities might lead to redundancy and total defeat of purpose. 

In other words, the probation provisions are just dead letters if they aren’t brought practically 

into practice in a standardized manner. The two provisions have a similar working area and are 

also worded somewhat similarly. The protection to the convicts has been provided in both the 

provisions, with each laying down differing pre requisites. The concept of probation places 

duty on all of the parties involved for the betterment of the society as a whole. The convict has 

to show an improvement in his temperament and conduct, the judiciary has to take note of these 

changes; the probation officer has to keep a regular check on the probationer. 

The introduction of probation has led to certain implementation and practical challenges, as 

already discussed. However, it must be noted that these challenges are much smaller as 

compared to the reward involved. Most of the challenges can be solved via better 

implementation, and hence, do not pose a major risk to the institution of justice as a whole. 

Further, the provisions of probation take note of the interests of the aggrieved party as well 

which eliminates the argument of prejudice to him. The cases studied in this paper have mostly 

shown that the compensation awarded to the victim is increased and so is the proportion of it 

going to them.  

Both the legislations, the Section 360 of CrPC and the Probation of Offenders Act, 1958 are 

central legislations. As the Section 360 is a later legislation and was prepared with the 

knowledge of the existence of the Act, it can still have applicability. This is, obviously, subject 
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to certain conditions and self imposed criteria, such as age and gender. This concept enables 

the justice system in its effort to move from retributive theory to reformative theory.11 This is 

very important as the most important aim of Justice Administration is not punishing criminals, 

but reducing crime in the society. Thus, by giving a chance to the amenable convicts to change, 

the law system aims to reduce the possibility of them going on to become hardened professional 

criminals. 

The major objective behind the probation law is to prevent the aggravation of the criminal mind. 

As laid down in the case of Jugal Kishore Prasad v. State of Bihar12, the Section 360 aims to 

prevent the young and first time offenders from turning into hardened criminals. When the first 

time offenders come in contact of the criminals in the prison, the scope of their mental 

improvement gets totally alleviated. The practice of probation aims to prevent this via giving 

them a chance to revive their normal life. This goes a long way in improving the overall social 

fabric of the society. Probation is a perfect reformative concept for India where Jails are already 

overcrowded.  

Thus, the efficiency of the practice is mainly in the hands of the legal machinery of the country. 

The Judiciary and executive machinery need to work in sync with each other to make this 

concept a success in the country. The state governments need to allocate proper funds for the 

implementation of probation law. This is very imperative given the importance of well trained 

probation officers and other parties involved. Similarly, the law enforcement authorities need 

to cooperate to enable the legal machinery to function properly. Therefore, it can be said that a 

cohesive effort is required from all parties to ensure that probation practice gets the traction in 

India that it deserves. To conclude, the two provisions have similar ideas but different identities. 

Hence, even though there is a direct relationship between the two, the working of both is 

different.  

 

11. SUGGESTIONS  

Based on the findings, the paper would like to propose certain suggestions. They are as follows- 

• The probation report must be given due importance. This is due to the fact that it is the 

primary source of authentic information on the condition of the probationer. As it is prepared 

 
11 Soumya Singh Chauhan, Probation under Criminal Law, Lawctopus, February 14, 2015.  
12 Jugal Kishore Prasad v. State of Bihar, (1972) 2 SCC 633 (India).  
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by the probation officer, who regularly checks in with the probationer, it tends to provide the 

best overview of the situation. This would help in maintaining a standard in the decisions and 

would ensure accurate judgements. 

• Like the Section 361 of the CrPC necessitates the courts to provide a proper reason for 

not extending the benefit of probation, a similar provision must be there in the Probation of 

Offenders Act as well.  

• The Section 4(3) of the Act states that if the convicting court is satisfied, it must place 

the convict under the supervision of a probation officer. However, this must be made mandatory 

via an amendment in order to make the practice smoother and more efficient. The constant 

watch of an officer would compel the probationer to convince him that he’s worthy of being 

released.   

• There must be increased awareness regarding the process of probation in the Indian 

courts. This would ensure that the judicial officers understand its significance and start giving 

it the attention that it needs. The main aim behind this practice can only be achieved when it is 

practice properly throughout the country. 

• There tends to be a general practice that probation extends to only the first time 

offenders. This is due to the fact that recidivists often fail in their claim for probation release. 

This notion has been explicitly stated in the Section 360 CrPC, but is absent from the act. Thus, 

the act must be amended to include the same.  
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