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ABSTRACT

Recent constitutional jurisprudence in India has made significant strides in
expanding the recognition of dignity, privacy, and identity rights of persons
belonging to the LGBTQ+ community, especially by decisions such as
National Legal Services Authority v. Union of India.! and Navtej Singh Johar
v. Union of India.> These advancements primarily guarantee the formal
equality of individuals and their personal autonomy; however, it is worth
noting that the granting of some claimed entitlements may raise complex
constitutional and structural issues. The Indian Constitution makes a clear
distinction between universal fundamental rights on the one hand, and
specific positive measures such as reservations, protective classifications,
and gender, specific safeguards on the other, each of which operates within
set doctrinal and administrative limits.? This paper attempts to throw light on
whether all the demands for legal recognition can be satisfied by the existing
frameworks alone. It identifies and discusses the challenges of self-identified
gender and legal certainty, the incompatibility of fluid identity with birth,
based reservation models, the drafting dilemmas inside gender, specific
criminal and protective laws, and the tension between judicial declarations
and legislative implementation. This paper argues that while equality and
dignity for LGBTQ+ persons should be considered as the non-negotiable
constitutional guarantees, the actualization of certain entitlements will call
for prudent statutory design and balanced regulation, rather than
indiscriminate extension. A nuanced, structurally sound approach is thus
necessary in order to reconcile individual rights with constitutional
limitations and the competing social interests.

' Nat’l Legal Servs. Auth. v. Union of India, (2014) 5 S.C.C. 438.
2 Navtej Singh Johar v. Union of India, (2018) 10 S.C.C. 1.
3 Indra Sawhney v. Union of India, 1992 Supp (3) S.C.C. 217.
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Introduction

The Indian constitution has, over a period of time, recognized various sexual orientations and
gender identities as rights, leading to a significant increase in the rights of these groups.
Through a succession of positive rulings, the Supreme Court has made it clear that dignity,
autonomy, privacy, and identity desire are inherent to the right to life and freedom under Article
21. NALSA v. Union of India, the Court recognised the right of people to choose their gender
and granted recognition to transgender persons as a class under constitutional protection.*
Later, in Navtej Singh Johar v. Union of India, the Court struck down Section 377 to the extent
of consensual same, sex relations and stated that constitutional morality demands equal respect
for different sexual identities.> Recently, when the Supreme Court was petitioned for the
recognition of same, sex marriage and adoption rights in Supriyo @ Supriya Chakraborty v.
Union of India, it refused to make a new legal status of marriage and stated that these kinds of
institutional and policy matters are primarily the concern of the legislature.’ The judgment
pointed out that although members of the community are entitled to dignity and freedom from
discrimination, it is not necessary that every demand can be constitutionally realized only

through judicial intervention.

Nevertheless, the constitutional recognition of dignity and equality does not automatically
settle the intricate issue of how each claimed entitlement has to be implemented in the existing
legal framework. The Indian Constitution doctrinally composes a clear distinction between
universal fundamental rights and special or protective measures such as reservations,
affirmative action, and gender, specific safeguards. While the former are accessible to all
individuals, the latter are very carefully designed instruments which, on the one hand, justify
unequal historical treatment, and on the other hand, preclude the creation of arbitrary class and
ensure compatibility with the administrative requirements.” Therefore, a decision to confer
certain structural benefits and/or legal classification to new claims based on identity could
potentially be at odds with the constitutional principles, the existing statutory laws, and the

rights of other competing groups, which are also protected.

Currently, the reservations for the LGBTQ+ persons, the recognition of self, identified gender

4 Nat’l Legal Servs. Auth. v. Union of India, supra note 1.

5 Navtej Singh Johar v. Union of India, supra note 2.

6 Supriyo @ Supriva Chakraborty v. Union of India, (2023) 16 S.C.C. 1.
7 Indra Sawhney v. Union of India, supra note 3.
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in the absolute sense across the various legal contexts, and the gender, specific application of
criminal and protective laws are the subject of heated debates that bring out the problem in
question. There are questions like whether the classification is stable, what is the level of
evidence is required, who has the authority to make laws, and whether such claims can be
practically enforced. These problems do not challenge the moral or constitutional status of the
LGBTQ+ community; the main point is that these problems are indicative of the fact that a
constitutionally bound regime by rules and governed by the law signals the need for clear,

consistent, and workable standards.

This paper conducts a critical doctrinal analysis on the question of which parts of legal
recognition can be granted to certain demands under the existing constitutional framework. It
is explained that although equality and dignity are the guarantees that cannot be compromised,
the automatic granting of all kinds of structural or preferential entitlements may be at odds with
the constitutional provisions on reservations, gender, specific protections, and legislative
design. The reconciliation of conflicting interests requires a calibrated and legislatively

structured approach rather than an unqualified expansion through judicial declaration.

The paper first briefly states the constitutional framework regulating equality and affirmative
action before reviewing the distinction between fundamental rights and special entitlements.
Subsequently, the paper studies problems arising from the personality rights and legal certainty,
one of the methods of reservation, conflicts in the drafting of criminal law, an institutional
limitation of judicial intervention, and finally gives a critical assessment with suggestions for

reform.
Constitutional Framework Governing Equality and Affirmative Action

Through a well, thought, out plan of fundamental rights, the Indian Constitution assures
equality and dignity to every individual. Articles 14, 15, 16, 19, and 21 together constitute the
heart of this equality code that guarantees both formal non-discrimination and substantive
protection against structural disadvantage.® Moreover, the Constitution acknowledges that in
certain cases, differential treatment may be required to achieve true equality. Therefore, the

equality framework is a combination of universal guarantees and carefully limited exceptions.

8 INDIA CONST. art. 14,15,16,19,21.
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Article 14 ensures equality before the law and equal protection of the laws. Through judicial
decisions, it has been established that Article 14 does not require that exactly the same
treatment be given in all cases; instead, it allows for reasonable classification based on an
intelligible differentia having a rational nexus with the purpose sought to be achieved. This
principle of reasonable classification allows the State to establish different legal categories, but
at the same time It also limits arbitrary or indeterminate classifications without objective

standards.’

Articles 15 and 16 serve as illustrations of this principle by adding non-discrimination
guarantees together with very limited affirmative action provisions. Whereas Articles 15(1) and
16(1) bar discrimination on specified grounds, including sex, caste, and religion, sub-clauses
(3), (4), and (5) of Article 15 and sub-clause (4) of Article 16 authorise the Government to take

special measures for women, children, and socially and educationally backward classes.!”

On the one hand, these provisions represent a law of substantive equality; on the other, they
also show that preferential treatment is rare in nature and dependent on the demonstration of
backwardness and administrative feasibility. Reservation, thus, has always been treated as an
instrument of power of the Government rather than as a fundamental right that individuals can

enforce.!!

Sexual orientation and gender identity are recognised as core components of self, autonomy,
and human dignity under Part III of the Constitution by the Supreme Court. In a National Legal
Services Authority v. Union of India case, the Court ruled that the right to one's gender identity
is a natural right derived from Articles 14, 19, and 21 of the Constitution. Hence, the Court
ordered the State to take necessary actions to ensure the security and well-being of transgender
persons.!? This ruling was a departure from a strictly biological understanding of gender
towards an autonomy-based account of identity. In fact, the rationale of the case was later
supported and applied in Navtej Singh Johar v. Union of India, where the Court gave judgment
to decriminalise consensual homosexual relationships, and it held that constitutional morality

requires granting equal citizenship rights to LGBTQ+ persons. '3

9 INDIA CONST. art. 14.

19 INDIA CONST. art. 15, cls. 1, 3-5; INDIA CONST. art. 16, cls. 1, 4.
" Indra Sawhney v. Union of India, supra note 3.

12 Nat’l Legal Servs. Auth. v. Union of India, supra note 1.

13 Navtej Singh Johar v. Union of India, supra note 2.
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The Court has also recognised the prudential limitations of judicial remodelling of deeply
rooted social institutions. In Supriyo @ Supriya Chakraborty v. Union of India, the Court has,
on the one hand, highlighted the discrimination and exclusion of same, sex couples but, on the
other hand, it has rejected the idea of a fundamental marriage or adoption rights for same, sex
couples on the grounds that Parliament is the only authority competent to make or change such
institutional arrangements and the Court cannot assume that role.!* This ruling is a testament
to the idea that not all issues of social welfare or public policy may be grasped as constitutional

provisions by judges through their powers of interpretation alone.

Taken together, these doctrinal developments uncover a twin nature of the constitutional order.
On the one hand, the protections of dignity, identity, and non-discrimination as universal rights
are safeguarded; on the other hand, the continuation of structural or preferential benefits, such
as reservations, institutional recognition, or gender, specific protections, is still a matter of
objective classification, legislative competence, and demonstrable necessity. As leading
constitutional scholarship has noted, the equality code seeks to balance liberty with
administrable standards and does not aim to require unrestricted accommodation of all identity,
based claims.!® This last point rests on the analytical basis for evaluating the boundaries and

difficulties of certain present, day calls for legal recognition.
Fundamental Rights vis-a-vis Special Entitlements: A Doctrinal Distinction

The Indian constitutional scheme draws an important distinction between universal
fundamental rights and particular positive measures taken to eliminate structural
disadvantages. Both of them work within the general framework of equality but differ very
much in their nature, scope, and enforceability. Not knowing this difference usually results in
the mistake of thinking that every social or identity-based demand inevitably becomes a
constitutionally enforceable right. Persons are essentially guaranteed fundamental rights under
Part III. Articles 14, 19, and 21, for example, contain provisions that protect equality before the
law, freedoms of expression and association, and the right to life and personal liberty, without
requiring the person to be a member of any class.!® These guarantees are of a negative kind,;
they primarily operate as limitations of State power. The State is thus obliged not to

discriminate arbitrarily and not to violate the individual's autonomy except by law and through

14 Supriyo @ Supriya Chakraborty v. Union of India, supra note 6.
1S H.M. SEERVAIL, CONSTITUTIONAL LAW OF INDIA 439-45 (4th ed. 2013).
16 INDIA CONST. arts. 14, 19, 21.
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a legal procedure. Therefore, claims based on dignity, privacy, and personal identity are

completely within the sphere of fundamental rights, which can be enforced.

On the other hand, affirmative action measures such as reservations, special protections for
women, targeted welfare schemes, etc., are not presented as individual rights but as enabling
provisions empowering the State to take corrective actions through polices. Articles 15(3),
15(4), 15(5), and 16(4) do not grant any group an automatic entitlement; rather, they give the
State the discretion to formulate special provisions when objective criteria of backwardness or

vulnerability are demonstrable.!”

Commentaries from legal scholars also agree that the equality code attempts to strike a balance
between liberty and the imposition of rules by the authorities. Seervai remarks that the
affirmative action steps are deviations from the general rule of formal equality and hence, they
should be interpreted strictly and implemented with great care to avoid arbitrariness or
overreach.!® Therefore, the Constitution envisages a measured response: respect for human
dignity in general and a careful use of preferential mechanisms allowance. It is very important
to understand this difference before one can assess the current demands related to sexual
orientation and gender identity. The issue is not whether LGBTQ+ individuals have the right
to equality; this has already been resolved at the constitutional level, but whether certain
structural or preferential claims are consistent with the limited nature of the Constitution's
facilitating provisions. This is the doctrinal limit that provides the context for the discussion in
the next parts. The Supreme Court has invariably ruled that reservation is a policy matter and
not a fundamental right that is subject to constitutional limitations. Such policy decisions need
to be justified by reference to the criteria of identifiable classification, quantifiable data,

proportionality, and administrative feasibility.

This distinction in the law principle is not without consequences. Whereas the Constitution
explicitly forbids any discrimination based on sex or sexual orientation but the term gender is
not mentioned in the verbatim of Article 15. As the advocates of the community argue
frequently that gender and sex are two different terms and the community is only concerned
with the gender and not the sex of the person, Article 15, non-discrimination, does not apply to

the community as it is based on gender and not sex. However, Article 21 guarantees the dignity

17 INDIA CONST. art. 15, cls. 3—5; INDIA CONST. art. 16, cl. 4.
8 H.M. SEERVAL, supra note 15, at 439-45.
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of all persons, including the LGBTQ+ community. It is, however, not the case that preferential
treatment and all forms of structural benefits are automatically considered rights. Recognition
of identity through Articles 14 and 21 goes a long way toward addressing exclusion and stigma,
but the granting of institutional privileges such as quotas, special legal statuses, or exclusive
protections needs additional constitutional underpinning in objective and administrable

standards.

Gender Identity and the Requirement of Legal Certainty

The recognition of gender identity as a facet of self and personhood constitutes one of the

landmark innovations of Indian constitutional law in recent times.

In National Legal Services Authority v. Union of India, the Supreme Court held that the right
to choose one's gender is implicit in the rights of equality, freedom, and dignity guaranteed by

Articles 14, 19, and 21.1°

By going beyond a strictly biological understanding of "sex", the Court recognized identity as
a matter of autonomy and ordered the State to take affirmative steps to shield transgender
persons from discrimination. This ruling is a crucial milestone in the process of breaking down
the prejudice and marginalization that gender minorities have traditionally endured. It also

guarantees that gender identity can no longer be denied as a fundamental human right.

Nevertheless, the constitutional self-identification endorsement also complicates the issues of
legal certainty and administrability. The law, in essence, is predicated on stable and objectively
verifiable categories that serve as its vehicles. A large number of statutory and regulatory
frameworks service law, public employment, prisons, distribution of welfare goods, and public
facilities access are heavily dependent on classificatory criteria that can be consistently
identified and verified. The efficient operation of these systems presupposes that the criteria
used are clear, permanent, and uniform standards rather than being fluid or dependent on a

particular situation.

In this situation, a structural problem arises when there are no objective criteria through which
a person's gender identity or sexual orientation can be legally determined for labeling by statute.

Also, characteristics such as caste or other historically documented categories of which the

19 Nat’l Legal Servs. Auth. v. Union of India, supra note 1.
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State can verify through more or less stable records, gender identity, on the other hand, is
largely based on personal self, perception, and internal experience. Although such subjectivity
is the very core of the protection of human dignity and autonomy, it neither readily nor directly
creates legally enforceable standards. If recognition is based purely on the individual's word,
the State might not have a neutral and verifiable way of deciding who is/is not entitled to
benefits, protections, or classifications without either conducting very intrusive investigations

or totally trusting that untested assertions are true.

Both options raise constitutional issues. On the one hand, the intrusive form of verification may
violate privacy and dignity, but on the other hand, totally unregulated self-certification may
damage the consistency and predictability of governance. Those administrative officials in
charge of workplace records, public assistance programs, or educational institution placements
must use determinate criteria that are capable of being applied uniformly. If the standards are
indeterminate or subject to change, there may be doubt about the validity of the documents, the
continuity of the status, and the eligibility; thus, implementation and enforcement are made
difficult. In a way, the problem is not with the legitimacy of the identity but with the difficulty

of transforming the subjective self-understanding into an objective one.

However, the matter becomes even more complicated because some statutory protections are
still mainly focused on sex, based classifications. Separate facilities, hostels, prisons, or
physical standards in certain services are often justified on privacy, safety, or physiological
difference grounds. Without clear and consistent classification standards, the situation may
become so problematic that conflicts emerge between competing rights claims, especially when
the interests of different vulnerable groups intersect. In such cases, the State is under an
obligation to strike a balance between autonomy and legitimate regulatory objectives through

reasonable classification and proportionality.

In this way, while NALSA strongly asserts the right to gender identity as a matter of
constitutional dignity, its actual realization depends on well-organized legislative and
regulatory frameworks that can accommodate personal autonomy and provide legal certainty.
The acknowledgement of identity in theory does not instantly solve the difficulty of institutions
that face implementation. So, the question is not whether gender identity should be protected,
but it is more about how such protection can be integrated into a rule-governed legal system

that relies on objective, stable, and administrable standards. The conflict between self,
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identification, and fixed legal classification is even more important when claims not only
request protection from discrimination but also structural or preferential benefits. The

following discussion addresses that question.
Reservation and the Requirement of Immutable and Identifiable Classification

The above discussion underscores the significance of legal certainty and clear standards when
it comes to the implementation of constitutional rights. These factors become even more
significant in the case of reservation and affirmative action, which are among the most finely
structured and strictly limited types of differential treatment recognized by the Constitution.
General non-discrimination guarantees are different from reservations in that the latter entail
the distribution of limited public resources like educational seats and public employment based
on group membership. Therefore, the constitutional framework for reservations requires the

classes to be clearly identifiable, stable, and objectively verifiable.

Articles 15(4), 15(5), and 16(4) do not grant an automatic reservation right to any community.
On the other hand, they serve as enabling provisions for the State to arrange special educational
and social facilities for the backward classes, the Scheduled Castes, and the Scheduled Tribes.?°
The Supreme Court has, time and again, emphasized that such steps are extraordinary and
hence require backwardness to be proven, data to be provided, and classification to be rational.
Therefore, reservation is a matter of constitutional policy, not a fundamental right enforceable

upon demand.?!

The legal position in Indra Sawhney v. Union of India rightly sheds light on this narrow aspect
of affirmative action. The Court laid stress on the fact that backward classes need to be distinct
and relatively homogeneous groups, and the State should base its decision on objective criteria

capable of empirical verification.??

The rationale behind this stipulation is clear: since reservations allocate public goods on a
preferential basis, the beneficiary class must be identified beyond doubt and at least to some
extent in a fixed way in order to ensure fairness, prevent arbitrariness, and avoid misuse. Hence,

the principle presupposes that classifications are not changing with time or dependent on

20 INDIA CONST. art. 15, cls. 4-5; INDIA CONST. art. 16, cl. 4.
2L Indra Sawhney v. Union of India, supra note 3.
21d.
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fluctuating or purely subjective standards.

Against such a backdrop, there are ready-made structural arguments as to why, simply by the
yardstick of gender identity or sexual orientation, one cannot be given reservation or quota,
based benefits. As noted earlier, such kinds of identities are mostly a matter of personal self-
identification and, thus, uniform or externally verifiable criteria may not be applicable. When
objective means of determining membership are lacking, the government is likely to have
difficulties in drawing the line of the beneficiary class, keeping consistent records, or fairly
distributing benefits. Differentiate preferential schemes that are based on vague or ill-defined
categories from the others. They either lead to intrusive verification or to self-certification that
is wholly discretionary. Both of these go against the constitutional requirement of rational and

administrable classification.

Further, the reservation structure is already limited by constitutional restraints, for instance, the
requirement of proportionality and the general ceiling on total reservations as recognized in
Indra Sawhney.?> Coming up with more vertical categories without demonstration of
backwardness or without being supported by quantifiable data may upset this finely balanced
structure and weaken the main purpose of affirmative action, as a measure to help the most
disadvantaged in the past. Therefore, the equality code sees reservations as being extraordinary
measures to structural deprivation, which has been clearly established, not as easily extendable

mechanisms for all forms of identity, based on disadvantage.

The present work does not ignore whether and how LGBTQ+ persons might be discriminated
against or socially marginalised. On the contrary, it proposes that since the constitutional
framework of reservations is based on clearly identifiable, relatively unchangeable, and
empirically verifiable groups, it may not be very suitable for categories that are mainly based
on subjective or changeable criteria. It may be argued that other measures, such as targeted
welfare schemes, anti-discrimination protections, or legislative safeguards, might be more in

line with the structure of the equality code than quota-based preferences.

Therefore, despite the fact that the Constitution clearly safeguards the dignity and freedom of
sexual and gender minorities, the doctrinal requirements that govern reservations create

structural limitations on the extension of such benefits. Hence, the problem is about the

B 1d.
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constitutional compatibility rather than the moral value of these rights. These restrictions
become more evident if one looks at the functioning of gender, specific criminal and protective

laws, which is what the next discussion is about.
Criminal Law Drafting Complications and Gender-Specific Statutory Protections

Besides the issue of classification and affirmative action, criminal and protective legislation
also raises additional complexities. Whereas broadly stated constitutional guarantees are the
norm, criminal laws are quite strict in their definitions and understandable categorisation, as
they entail serious civil and criminal sanctions. Hence, criminal law must have certainty, clarity,
and ease of application as its key features. Besides, unclear classification not only complicates
the implementation of laws but may also be a breach of legality and due process as mandated

by Articles 14 and 21.%*

More specifically, a large part of Indian criminal and welfare legislations are still centered
around the protections based on sex. There are laws dealing with sexual offences, harassment
at work, and custodial and institutional safeguards that often identify men and women to
specify the victims, offenders, or beneficiaries. Such distinctions are ordinarily warranted by
safety and privacy considerations as well as the acknowledgment of historical patterns of
gender, based violence. For example, the POSH Act is meant to offer protection to female
employees only.”> while the sexual offence sections under the Bharatiya Nyaya Sanhita
continue to use gendered language with female victims being specifically referred to.2° In the
same vein, segregated amenities, homes for the homeless, and prisons are commonly organised

based on sex.

These distinctions extend beyond substantive offences into the realm of criminal procedure.
Indian criminal law incorporates several procedural safeguards specifically for women,
recognising their vulnerability within custodial and investigative settings. For example, the
Code of Criminal Procedure provides that women shall not ordinarily be arrested after sunset

and before sunrise except in exceptional circumstances,?’ that search of a female person must

24 INDIA CONST. arts. 14, 21.

25 The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, No. 14 of 2013,
§ 2(a), INDIA CODE.

26 Bharatiya Nyaya Sanhita, 2023, §§ 63—70 (sexual offences provisions).

27 Code of Criminal Procedure, 1973, § 46(4), INDIA CODE.
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be conducted only by another woman,?® and that statements of certain female victims may be
recorded at their residence or in a place of their choice.?” Judicial interpretation has also
emphasised the need for female officers during arrest and interrogation to ensure dignity and
safety.® These safeguards reflect deliberate legislative choices to create sex-based protections

within the criminal justice system.°

Besides procedural and investigative protections, the Indian criminal justice administration has
also recognized the need for having separate custody and institutional facilities for women for
a long time. Statutory rules relating to prisons and detention centres require male and female

inmates to be segregated so that their privacy, dignity, and physical security may be protected.?!

The Supreme Court has time and again reaffirmed the point that women prisoners represent a
highly vulnerable class and their protection measures must, therefore, be different and include,
among other things, separate accommodation, female staff supervision, and gender, sensitive

custodial conditions.3?

Such segregation is more than just an administrative arrangement but a legally required
protective measure that originates from Articles 14, 21, and 15(3). The provision of these
separate facilities assumes that there exist firm and clear criteria for classification. If
indeterminate or completely subjective standards are used for making placement decisions, the
prison authorities may come across serious operational and safety problems, which in turn may
jeopardize the institutional order as well as the rights of other inmates. Therefore, the custodial
law is an example of a larger problem of how to recognize fluid or self-declared identity within

the statutory frameworks that are based on clear and objective categories.

The rising acknowledgment of self, identified gender presents interpretive and operational
difficulties to these frameworks. When statutory language is drafted in binary or biological
terms, it becomes a question of how such provisions should be applied in cases of transgender,
non-binary, or gender diverse persons. Without clear legislative standards, deciding who is

eligible for the protections, institutional placement, or procedural safeguards might be doubtful.

B1d. § 51(2).

2 1d. § 164(5A).

30 See State of Maharashtra v. Christian Community Welfare Council of India, (2003) 8 S.C.C. 546.

31 Prisons Act, 1894, §§ 4, 27, 29, INDIA CODE; see also Model Prison Manual 2016, ch. XXVII (Government
of India) (providing for separate enclosures and supervision for women prisoners).

32 Sheela Barse v. State of Maharashtra, (1983) 2 S.C.C. 96; R.D. Upadhyay v. State of Andhra Pradesh, (2007)
15 S.C.C. 337
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Administrative authorities might be left with no choice but either to rely solely on self-
declaration or to conduct intrusive inquiries, both of which raise constitutional issues related

to privacy, dignity, and fairness.

Furthermore, several protective laws have been developed on the basis of Article 15(3), which
specifically states that women can be granted special provisions.4 The constitutional basis of
these measures lies in the acknowledgment of the historical and structural vulnerabilities that
women as a class have been exposed to. The extension or alteration of such protections in the
absence of clear legislative guidance may lead to conflicts between competing claims of rights,
especially in cases where the safety or privacy interests of different groups intersect. In such
scenarios, courts, rather than going for an automatic assimilation, may have to weigh equality,
autonomy, and protective discrimination by using the doctrine of reasonable classification and

proportionality.

These problems point to a larger institutional issue: it is not easy for criminal and protective
laws to change their classifications based on indeterminate or fluid situations. Since penal law
requires exactness and forecastability, the reshuffling of categories usually needs the
intervention of a carefully drafted law rather than simply judicial acknowledgment. The
Supreme Court, when it declined to restructure family law institutions in Supriyo @ Supriya
Chakraborty v. Union of India, reminded that situations involving intricate policy trade, offs

and statutory design are better suited for the legislative process.*?

Therefore, though constitutional jurisprudence is correct in supporting the dignity and equality
of LGBTQ+ persons, the gender, specific criminal and procedural protections, which are
structurally limited, are disclosed by the practical application, and these can only be solved by
the abstract rights discourse. For an effective accommodation, it is necessary to have a thorough
statutory reform, unambiguous definitions, and procedural safeguards that harmonize the
competing interests. If such legislative clarity is missing, there will probably be a weakening
of the protective laws' objectives and the rights they aim to secure due to the enforcement

uncertainties.

33 Supriyo @ Supriya Chakraborty v. Union of India, supra note 6.
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Judicial Recognition vis-a-vis Legislative Competence: Institutional Limits of

Adjudication

The above discussion illustrates how identity-based claims, when stretched, can raise issues
that go far beyond mere constitutional recognition and can, in fact, touch the area of
institutional design. Obviously, courts have an important role in pronouncing rights and striking
down discrimination; nonetheless, it is the legislature that has to be continuously supervising,
empirically assessing, and administratively coordinating the detailed regulatory frameworks,
especially those relating to reservations, criminal procedure, custodial administration, or family
law. Such a difference, therefore, points out the institutional inadequacies of the adjudicatory

process in a constitutional democracy.

At its core, the role of constitutional courts is to protect the fundamental rights of citizens from
illegal actions of the State. Through judicial interpretation, it is rendered possible to invalidate
oppressive laws and secure human dignity. However, translating social policy goals into actual
legal frameworks usually has to be accompanied by difficult decisions on how to divide the
resources, which standards of classification to apply, and how to give preference to one right
over another. In most cases, such issues fall into the domain of the legislature rather than the
judiciary. Courts are not equipped with either the fact-finding tools or the democratic

legitimacy required for creating full regulatory schemes.

This limitation of the institution becomes very clear in situations involving sexual orientation
and gender identity issues. For example, in National Legal Services Authority v. Union of India,
the Supreme Court unanimously recognised the right of individuals to their self, identified
gender, and thus gave extensive directions for the protection of transgender persons.’*
Likewise, in Navtej Singh Johar v. Union of India, section 377 IPC provisions, which
criminalized consensual homosexual acts, were declared unconstitutional, and equal
citizenship of LGBTQ+ individuals was affirmed.>> The judgments thus duly removed the
barriers of law that have been historically set, as well as reaffirmed the constitutional dignity
of the individuals. But in fact, they primarily catered to the concept of negative liberty by
simply eliminating discrimination, whereas constructing detailed statutory frameworks would

have been a different matter altogether.

3% Nat’l Legal Servs. Auth. v. Union of India, supra note 1.
35 Navtej Singh Johar v. Union of India, supra note 2.
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The boundaries for judicial intervention were explicitly acknowledged in Supriyo @ Supriya
Chakraborty v. Union of India, where the Court refused to grant recognition of a fundamental
right for the same, sex marriage or to reconfigure the adoption and family law regimes. While
the Court acknowledged the discrimination faced by same, sex couples, it held that the issue of
anew legal status for marriage, along with the rights and obligations that come with it, involved
policy decisions which are more properly within the domain of Parliament.’® The Courts,
according to the judgment, should not, through mere interpretation, reconstruct complicated

statutory institutions that require legislative deliberation and social consensus.

This line of argument has further implications beyond this case. Issues such as reservations,
eligibility criteria, prison administration, and gender, based procedural safeguards all require
detailed legislative provisions, empirical data, and administrative mechanisms. Judicial
pronouncements of broad principles, though normatively significant, cannot by themselves
solve issues of classification, verification, or implementation. Trying to constitutionalize such
issues without the guidance of the legislature leads to uncertainty, inconsistent enforcement,

and institutional overreach.

On the other hand, the change in the LGBTQ+ rights situation makes clear a very fundamental
structural truth: the courts' recognition of the dignity and equality of such persons is merely the
first step; the granting of real rights and benefits to these persons is done through the legislative
process. The lack of such statutory clarity is what leads to many of the practical problems that
have been pointed out in the previous parts of the article. Hence, the arguments are not about
rights as such but about the correct institutional forum for converting rights into functional

legal frameworks.

This institutional viewpoint supports the central theme of the work that the constitutionally
guaranteed rights are to be exercised within the framework of the political power and that there
are certain privileges that cannot be achieved without an elaborate legislative plan. The last
part of the paper brings together the above law, related and everyday issues, and suggests a

fairly balanced way of moving ahead.
Critical Evaluation and Way Forward

The above discussion suggests that modern constitutional debates on sexual orientation and

36 Supriyo @ Supriya Chakraborty v. Union of India, supra note 6.
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gender identity mainly focus on the tension between two different goals: safeguarding the
individual's dignity and fulfilling the structural needs of a legal system based on rules. Indian
constitutional law has accurately established that individuals belonging to the LGBTQ+
community have the right to equality, privacy, and personal freedom as provided under Articles
14, 19, and 21, respectively. Among the National Legal Services Authority, Navtej Singh Johar,
and Supriyo @ Supriya Chakraborty cases, the latter two are deeply committed to the
recognition that obstructing persons based on their identity is fundamentally contrary to lawful
morality. In this respect, the proposition that members of the LGBTQ+ community have all the

privileges and duties of citizens is one that has been settled beyond doubt.

Nevertheless, the Constitution does not accord an equal status to all the demands made by the
people. The non-discrimination guarantees that run throughout the Constitution are still
doctrinally set apart from structural or preferential rights such as reservations, protective
classifications, and gender, specific safeguards that are exclusive to certain groups. Whereas
the former are implied solely from Part III, the latter serve as limited, carefully designed
measures that are subjected to the objective criteria, proven existence of the problem, and
capability of the administration to handle them. This difference mirrors the fact that, in reality,
governance has to rely on firm and identifiable categories that can be used to apply rights and

duties in a consistent mannetr.

The challenges discussed in the previous sections, self-identified gender, reservation
frameworks, criminal procedure, custodial administration, and gender-specific protections,
specific protections are a clear example of the institutional limits that are bound to happen
when subjective or fluid identity claims collide with statutory schemes that are based on
determinate classifications. In a lot of cases, the non-existence of objective verification
standards only makes implementation difficult, creates interpretive uncertainty, and might
cause conflict between competing rights. These issues do not discredit the identity itself; on the
contrary, they make us realise how difficult it is to turn personal autonomy into legal categories

that can be administered.

Besides, the courts' institutional role is still limited. As noted in Supriyo, the Supreme Court
can strike down discriminatory barriers but cannot, simply by a decision, restructure complex
legal institutions or create a comprehensive set of regulations. Cases relating to reservations,

custody, or procedural safeguards require empirical research, consultation with stakeholders,
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and legislative drafting. These are the functions of Parliament, not the courts. Hence, the
effective enforcement of rights is dependent not only on constitutional recognition but also on

detailed statutory provisions.

Therefore, a well-thought-out, adjusted strategy is needed. The State can become a
discriminator, remover by adopting various anti-discrimination measures without significantly
changing the law or causing its uncertainty. Such measures include passing the comprehensive
anti-discrimination laws, providing targeted welfare and support schemes, sensitizing public
authorities, and statutory provisions that clearly define eligibility and procedural safeguards.
New protections, if any, should be objective and have clear, administrable mechanisms to

ensure fairness, transparency, and consistency.

The constitutionalist, in the end, wants both: compassion and coherence. Respect for human
dignity implies that LGBTQ+ persons should be protected from being excluded and
stigmatized. The rule of law, at the same time, necessitates that classifications should be
rational, stable, and workable. The legal system thus has to find the solution not by a total
expansion or categorical denial but by principled balancing. The Rights can be harmonized
with the structural limitations through thoughtful legislative intervention, hence the
Constitution can secure equality without sacrificing institutional clarity. It is from this balanced

perspective that reforms in the future should take place.
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