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ABSTRACT

In this dissertation, there will be a critical assessment of the development and
emergence of international commercial arbitration (ICA) in India and a
comparative evaluation of ICA in India and the United Kingdom. In order to
understand the importance of international commercial arbitration, it can be
stated that it can play an important role in the resolution of international
commercial disputes because the process focuses on the principle of party
autonomy, flexibility, confidentiality, and the enforceability of the award.
Thereafter, in India, the process of developing an effective arbitration system
was based on the Arbitration and Conciliation Act, 1996, which was subject
to several legislative changes in 2015, 2019, and 2021, along with judicial
decisions related to Bharat Aluminium Co. v. Kaiser Aluminium Technical
Services Inc. and Bhatia International v. Bulk Trading S.A., which also
contributed to the evolution of the process.
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1.1 Introduction

International commercial arbitration is among the most commonly and effectively used means
to settle disputes arising out of foreign business transactions. This is an efficient and impartial
means of settling disputes, providing a neutral forum that is free from the constraints and biases
of national jurisdictions. The parties submit their dispute to an independent arbitrators' tribunal,
which makes determinations in the form of arbitral awards enforceable throughout the world

through international legal instruments, such as the 1958 New York Convention.

The attractiveness of international arbitration lies in its practical advantages; it is flexible,
confidential, uses expert decision makers, and enables particular procedural arrangements to
be made in favor of commercial organizations. Being immune from domestic restrictions,
relying on party autonomy, and capable of enforcing determinations internationally, arbitration
has evolved into one of the key risk-mitigation techniques in international commerce.
Arbitration assists businesses in managing their complex and cross-border commercial

interactions efficiently and effectively.

As a fundamentally private, comparative, and transnational process, international arbitration
does not present any two cases that would be alike. Due to the lack of prescriptive and binding
rules, even insignificant dissimilarities in factual circumstances can result in substantial
divergence in the procedural aspects of an arbitration case.! The combination of variables in
each arbitration situation will differ from all other arbitration situations because arbitration
agreement terms and party procedural choices and party nationalities and tribunal member
selection and chosen arbitration rules and applicable governing law and arbitration seat
mandatory laws and all other binding laws will determine the outcome of each case. The
competing factors in this situation create distinct paths for the arbitration process while

demonstrating both its intricate nature and its changing characteristics.?
1.2 Arbitration: Its Concept and Philosophy

Arbitration serves as an innovative advanced method which provides businesses with an

alternative way to resolve their commercial disputes. The arbitration process enables disputing

! Margaret L. Moses, The Principal and practice of International Commercial Arbitration (Cambridge University
Press, Cambridge, 2008)

2 Alan Redfern and Martin Hunter: Law and Practice of International Commercial Arbitration (student edition)
(sweet & Maxwell Asia, London, 2003)
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parties to present their conflicts to an impartial third party who will make a legally binding
decision between them. The international commercial dispute resolution process uses this
consensual method as an alternative to traditional court procedures which require parties to

litigate their cases in a less efficient and interactive manner.’

The philosophical foundation of arbitration is based on what is commonly termed as the
doctrine of party autonomy. Party autonomy is the core principle that allows the disputing
parties complete discretion over all aspects of the process. As pointed out by Redfern and
Hunter, in their seminal work on the international arbitration experience, party autonomy
allows the parties to adapt the process flexibly to their business requirements, such as choosing
arbitrators with the relevant expertise, the appropriate procedural rules, and even the
substantive law to apply. The recognition by the international arbitration community of the
principle of self-determination reflects confidence in its ability to determine the optimal

manner in which the disputes can be resolved.

It is the principle of party autonomy that has made arbitration so popular internationally as the
preferred means of settling disputes emanating from international commercial contracts. This
principle has largely contributed to the development of international standards and procedures
that transcend the strict jurisdictional boundaries of domestic legal systems. In arbitration,
therefore, very little is absolute; each arbitral proceeding depends entirely on the party's own

will and the peculiarities of the dispute involved.

Apart from party autonomy, the single most influential external factor that has shaped
international arbitration is the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards.* This Treaty obligates countries, who enter into this
Treaty, to be subjected to the agreements on arbitration and to remain at the disposal of the
court procedures provided that there is an agreement to arbitrate. Moreover, this Treaty
provides for a relatively simple way to ensure the enforcement of the arbitral awards in over
130 countries. Thus, this Treaty forms the backbone of the international commercial arbitration,
and only few countries have refused to adopt it. In most cases, the arbitral awards in one country

are enforced in other countries.

The main distinction of arbitration compared to court procedures consists in the fact that

3 Gary B. Born, International Commercial Arbitration (3d ed. 2021).
4 Convention on the Recognition and Enforcement of Foreign Arbitral Awards art. 1L, June 10, 1958, 330 U.N.T.S.
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arbitration is a voluntary and consensual procedure. In order to resolve the dispute using
arbitration, one needs to submit to the arbitration voluntarily, but litigation is a procedure that
must be conducted in accordance with the law and at the disposal of judicial decision-making
authority. According to Gary Born in his voluminous work devoted to international commercial
arbitration, the voluntary submission symbolizes philosophical commitment to the principles
of mutual respect and discussion and collaborative settlement of the dispute. Another important
distinguishing characteristic of arbitration is its efficient and expertise-based decision making.
In court procedures, judges lack expertise in the substance of cases. Communities of
practitioners employ arbitrators who make efficient decision-making based on their experience
as experienced participants in the industry. This feature is especially helpful when dealing with
international commercial disputes that are usually complicated due to the lack of familiarity of
judges with the peculiarities of market situation or business practice. The combination of
experienced decision makers and external documents results in effective and reasonable

process of resolving the dispute.

The adoption of arbitration in India is a result of an evolutionary process that took place from
time-honored traditional dispute resolution systems to a new generation of arbitration system
that meets global standards. Arbitration and Conciliation Act was introduced in 1996, setting
the foundation of the introduction of judicial minimization which was affirmed repeatedly by
Indian Supreme Court in many decisions. The need to conduct ICA developed in India during
the period of increase in international trade with foreign traders. The necessity to find a way to
solve the disputes across jurisdictions made arbitration a feasible option since there was no
specialized court for handling international commercial disputes. While possessing some
resemblance in procedures, arbitration and judicial processes differ substantially in their
philosophy and practices, so that some features of arbitration seem new and unreasonable to

judges trained in the traditional dispute resolution system.

Gradually, the legal environment in India began accepting arbitration principles, including
principles of party autonomy and limited intervention. The creation of such institutions as
Mumbai Centre for International Arbitration and Delhi International Arbitration Centre
demonstrates India's aspirations to establish a "world-class" arbitration center. These

developments are reflected in recent literature covering arbitration in India.

The rapid development of the international economy, which is becoming increasingly
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interconnected, requires changes in arbitration practice. Also, arbitration is placed in tension
between its long tradition of confidentiality and calls for greater transparency of arbitration as
well as dealing with conflicts having numerous users from various jurisdictions. Besides that,
modern arbitration is connected with technology advances that provide more procedural
possibilities for arbitration. Various structures that allow dealing with challenges faced by
arbitration process demonstrate that arbitration is dynamic and responsive. They help

arbitrations be timely and flexible with regard to adjustment to the changes in global market.

Apart from its procedural aspects, arbitration represents certain philosophy of dispute
resolution, namely the respect of discussion, expertise, confidentiality, flexibility, and tailoring.
It provides an expeditious process to facilitate international commerce with minimum friction
and promote collaboration through conducting constructive discussions about international

trade and commercial practices.
1.3 Tracing the Historical Trajectory of International and Indian Arbitration.

The current international commercial arbitration system developed through three main factors
which include the growth of global trade, the establishment of unified legal systems and the
need for fast dispute resolution mechanisms which handle international trade conflicts between
different legal systems. International commercial arbitration serves as the main method for
resolving disputes because it depends on three essential elements which are party autonomy,
neutrality and finality. International Commercial Arbitration developed from the growing
economic ties between countries and the need for governments to create effective methods

which permit legal disputes to be settled across different legal systems.
World-Wide Progression of International Commercial Arbitration

Ancient times saw the introduction of arbitration as a dispute resolution process which followed
the informal dispute resolution practices that ancient Greeks and Romans used to settle trade
disagreements. The legal framework which defines international commercial arbitration has
developed through time into a distinct process. The International Chamber of Commerce (ICC)
established its first rules of arbitration in 1927 which officially marked the beginning of

international arbitration practices after its founding in 1923.°

5 International Chamber of Commerce, History of the ICC, available at https://iccwbo.org (last visited Mar. 2025).
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The International Civil Aviation Organization started its new era after World War II ended.
The New York Convention, officially known as the 1958 Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, established a fundamental turning point which
provided international legal systems with a practical method to enforce arbitration awards
throughout different legal systems.® As Gary Born states, “The New York Convention is the

basic document of modern international arbitration".”

The arbitration process reached its next level of development through the UNCITRAL Model
Law on International Commercial Arbitration which introduced new arbitration rules to
different countries. The Model Law operates as a legislative framework which multiple

countries including India use to create unified international arbitration systems.
Progression of Arbitration in India

Indian scholars claim that arbitration has existed in India since ancient times because ancient
law texts from the Dharmashastras and indigenous systems like the Panchayats describe
arbitration-like processes. The colonial period served as the start of official arbitration system
development. The Indian Arbitration Act of 1899 which originated from the English
Arbitration Act of 1889 established the beginning of this procedure. The Indian Act only
applied to arbitration cases that took place within presidency towns and restricted its reach to

those areas.®

The Arbitration Act of 1940 which established permanent legal standards remains the most
significant legal framework. The 1940 Act showed potential at first but court interventions and
procedural delays ultimately destroyed its effectiveness. The Supreme Court of India expressed
that "the Act has become a lawyer's paradise" in the case of Guru Nanak Foundation v. Rattan

Singh & Sons.’

The economic liberalisation that took place in India during the 1990s highlighted the
shortcomings of the 1940 Act which was unable to serve international trade adequately. The
1996 Arbitration and Conciliation Act, based on the UNCITRAL Model Law, was

subsequently created. The 1996 Act transformed India's arbitration system through its

¢ Convention on the Recognition and Enforcement of Foreign Arbitral Awards art. 11, June 10, 1958, 330 U.N.T.S.
7 Gary B. Born, International Commercial Arbitration 71 (2d ed. 2014).

8 Indian Arbitration Act, No. 9 of 1899, INDIA CODE (1899).

® Guru Nanak Foundation v. Rattan Singh and Sons, (1981) 4 SCC 634
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establishment of domestic and international arbitration processes which restricted court

participation and permitted the recognition of foreign arbitration awards.!°
Progressive Amendments and Judicial Reform

After the 1996 Act was passed, multiple amendments to the law were implemented to address
problems that occurred during its enforcement. The 2015 Amendment Act established new
deadlines for completing arbitration processes and enhanced temporary relief procedures while

granting arbitration tribunals additional powers.!!

The 2019 Amendment established the Arbitration Council of India (ACI) as a new organization
based on B.N. Srikrishna's Committee recommendations which aimed to create institutional
arbitration frameworks and accreditation systems for arbitrators and arbitral institutions. The
Section 36 clause which permits "staying" of arbitral awards enforcement based on fraud
allegations received its introduction as a new but troubling provision in 2021. The clause aimed
to protect the award's integrity yet it created vulnerabilities which could lead to award

enforcement delays through bad faith practices.!?

India's attempts to strengthen its arbitration system through international standards face
challenges because it lacks the established legal foundations which exist in the United
Kingdom. The British system which operates under the Arbitration Act 1996 (UK) has earned
recognition for its arbitration process through its judicial system and its specific procedural
rules and its policies that support arbitration which have established London as a top arbitration
site. The historical development of international commercial arbitration in India and the United
Kingdom which involved both reform efforts and resistance shows how these two systems

developed into their present state through enduring determination.
Advancements in International Commercial Arbitration in India

India's development of ICA links to three key factors which include economic liberalization
processes and legal reforms and the country's efforts to become a global arbitration center. The
socio-legal framework of India has used arbitration as a method to resolve disputes since

ancient times but the country began to adopt international commercial standards during the late

10 Arbitration and Conciliation Act, No. 26 of 1996, § 2(1)(f), INDIA CODE (1996).
! Arbitration and Conciliation (Amendment) Act, No. 3 of 2016, INDIA CODE (2016)
12 Arbitration and Conciliation (Amendment) Act, No. 3 of 2021, § 36, INDIA CODE (2021).
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20th century after 1991 brought economic reforms which triggered this process of change.

The Arbitration and Conciliation Act of 1996 (the Indian Act) serves as the legal framework
through which India commits to international arbitration. The legislation emerged because of
the increasing difficulties which international business transactions presented and it aimed to
bring India's arbitration system into compliance with worldwide standards which UNCITRAL

Model Law on International Commercial Arbitration defined.!?

The Indian Act establishes three separate categories of domestic arbitration international
commercial arbitration and foreign arbitral award enforcement. Section 2(1)(f) defines ICA as
the resolution of commercial dispute arbitration which involves at least one party from either
a foreign country or a foreign business or an international body.!* The definition shows India's
desire to create a legal system which matches worldwide business standards. which will boost

investor trust in India.

India's membership in the New York Convention of 1958 together with the Geneva Convention
of 1927 established India as a nation which upholds its international arbitration duties. The
Indian Act creates a special section called Part IT which details how to recognize and enforce

foreign arbitral awards according to international treaties. !>
Judicial Development and Landmark Judgements

Indian courts have played an essential role in developing International Commercial Arbitration
through their judicial decisions. The judiciary during its early period maintained a cautious
attitude toward arbitration which resulted in minimal judicial involvement with arbitration
procedures. The courts established a practice of supporting arbitration after case law and policy

development progressed.

In Bhatia International'® the Supreme Court made the controversial determination that Part I of
the 1996 Act would apply even for arbitrations seated outside India unless it expressly stated
otherwise. This approach calls into question the distinction between domestic arbitration and

international arbitration and created backlash for promoting judicial overreach. To mark a

13 U.N. Comm’n on Int’l Trade Law, UNCITRAL Model Law on International Commercial Arbitration, 1985,
U.N. Doc. A/40/17, annex 1.

14 Arbitration and Conciliation Act, No. 26 of 1996, § 2(1)(f), INDIA CODE (1996).

151d. at Part II, ch. I-I.

16 Bhatia International v. Bulk Trading S.A., (2002) 4 SCC 105
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significant course correction, the Court in BALCO overturned Bhatia by finding that Part I
applies only to arbitrations within India, while returning to the exclusive seat-based principles

of international arbitration.!”

The justice system correction brought Indian law into better alignment with international legal
standards while maintaining judicial review limits. The BALCO decision established a new
dedication to protecting private parties' rights to choose their arbitrators and their independence

to make decisions.
Post-2015 Legislative Changes

The judicial system demonstrated a positive attitude but faced operational difficulties because
of award enforcement delays and the absence of institutional arbitration systems and the use of
temporary arbitration methods. The Indian Parliament established multiple amendments to the
1996 Act which began with the Arbitration and Conciliation (Amendment) Act 2015 that added
around six deceptive pro-arbitration methods which affected ICA procedures. The deceptive
pro-arbitration promotions show their existence through two specific practices which include
expedited time limits and limited court intervention periods and the enforcement of interim

measures which tribunals issue during foreign seat operations.!®

The introduction included a crucial new provision which permitted international arbitration
outside India to use specific Part I provisions. This included interim relief which is specified
in Section 9. The new rule aims to protect parties while maintaining their right to determine

which arbitration procedures apply to their cases.!”

the 2019 Amendment Act took this one step further by setting up the Arbitration Council of
India (ACI) to encourage institutional arbitration and uniformity in standards of arbitration.?°
The ACI has not reached operational status yet, but the Indian government established ACI
through its legal framework which shows their dedication to building international arbitration

facilities.

17 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552

18 Arbitration and Conciliation (Amendment) Act, No. 3 of 2016, INDIA CODE (2016).

¥ 1d. § 2(2) (as amended)

20 Arbitration and Conciliation (Amendment) Act, No. 33 0f 2019, § 43C, INDIA CODE (2019).
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India's Increasing Role in Global Arbitration

India has changed its approach to ICA because it wants to improve its national arbitration
system. The country now participates together with other countries in international arbitration
talks while it has established itself as a venue for valuable international commercial arbitration.
The Mumbai Centre for International Arbitration (MCIA) establishment together with Delhi
and Hyderabad becoming arbitration centers demonstrates India's goal to build international

arbitration institutions.

The future research needs to recognize current obstacles especially the uncertain judicial
backing and the need for enforcement practice compliance. However, India's future path
indicates its intent to develop itself into a trustworthy arbitration-supporting jurisdiction. India
maintains its law and practice reforms by using historical developments and international
practice from established arbitration centers like London. The research provides valuable
information that helps to create an effective arbitration culture through three essential elements
which include operational efficiency and impartiality and parties' right to choose their own

procedures.

1.4 International Commercial Arbitration Defined

International Commercial Arbitration serves as an effective international trade dispute
resolution method which provides businesses with an alternative to traditional court systems.
The principle of party autonomy establishes the fundamental basis for arbitration because it
enables contractual parties to create their own custom arbitration procedures. The parties
involved in arbitration have the authority to choose their arbitrators, select the laws that will
apply, establish the procedures to be followed, determine the language to be used, and decide
the arbitration location. The ICA system provides businesses with a combination of flexible
solutions and unbiased judgment which makes it a desirable option for their international
business operations. The ICA framework shows that international designation means more than
geographic boundaries because it refers to worldwide business operations that connect multiple
countries. The United Nations Commission on International Trade Law UNCITRAL Model
Law on International Commercial Arbitration establishes that arbitration becomes international
when parties to the arbitration come from different countries with their main offices located in
different states. The international nature of arbitration exists when the arbitration venue or the

place where most duties will be executed lies outside the boundaries of a specific jurisdiction.
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The term "commercial" is understood in a broad sense, encompassing a wide array of
relationships—whether contractual or otherwise—that emerge within the framework of

commercial transactions, business activities, or investment endeavours.?!

The International Commercial Arbitration (ICA) operates as a legal system which establishes
its authority through international treaties and national arbitration statutes instead of its official
judicial structure. The International Commercial Arbitration (ICA) system operates based on
international treaties which include the New York Convention (1958) as its primary legal
framework to which 170 countries have signed. The international system grants arbitral awards
complete power to enforce their decisions in multiple countries which extends to judicial

rulings.

People now depend on International Commercial Arbitration (ICA) because globalization
makes international business activities more difficult to manage. Multinational corporations
and financial institutions and states choose arbitration because it provides them with fast
resolutions and keeps their proceedings private while delivering unbiased results through
arbitrators who possess expert knowledge. Arbitration creates an unbiased business
environment which enables parties to settle international conflicts when they need protection

from potential judicial bias and court delays during foreign legal processes.
From the Indian Eye

India has made gradual progress towards adopting international arbitration standards. The
Arbitration and Conciliation Act 1996 which bases itself on the UNCITRAL Model Law
creates a system for international commercial arbitration in India that has received multiple
updates to strengthen India's arbitration system. The act's structure establishes that Part I
contains regulations for domestic arbitration and international commercial arbitration which
takes place in India. Part II handles the recognition and enforcement of foreign awards which
originate from the New York Convention and the Geneva Convention. The Indian judiciary
has moved toward supporting arbitration since the BALCO case established its pro-arbitration
stance.?? The Arbitration system received protection through its establishment of minimum

court involvement and full freedom for parties to control their arbitration process. The

2l UNCITRAL Model Law on International Commercial Arbitration, Explanatory Note by the UNCITRAL
Secretariat, para. 12.
22 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552
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Arbitration and Conciliation (Amendment) Act 2015 and the 2019 Amendment introduced
additional reforms that established more efficient processing methods while decreasing court

involvement and strengthening institutional arbitration processes in India.

The UK Perspective

The United Kingdom stands out because it has supported arbitration throughout its entire
history. The Arbitration Act 1996 establishes fundamental principles which permit parties to
choose their own procedures while restricting court involvement and ensuring an unbiased
process. London stands as one of the world's top arbitration centers because institutions such
as the London Court of International Arbitration (LCIA) have established optimal operational
standards for their profession. The UK courts maintain advanced legal systems which support
arbitration proceedings by their practices. They enforce arbitration awards while maintaining
the restricted boundaries of arbitration and the permanent nature of arbitration decisions
through minimal judicial involvement. The United Kingdom possesses a more advanced and
stable legal system which governs international commercial arbitration than India but India has
shown significant progress in its attempts to establish itself as an arbitration hub for Asia during
the last few years. The existing difference between two systems provides a basis to evaluate
their different statutory frameworks and judicial methods and institutional backing and
international standing. International Commercial Arbitration serves as a vital tool for resolving
disputes which take place within the framework of the global economy. The international
commercial arbitration system provides essential requirements for business operations between
countries because it offers flexible and neutral solutions which parties can enforce. The
examination of International Commercial Arbitration in both India and the United Kingdom
shows that both countries have made progress toward international standards although their
institutional capacities and development stages differ. The United Kingdom developed its
international arbitration framework which India can use to improve its national arbitration

system and develop its international standing.

1.5 Nature of Arbitration Agreement

The arbitration agreement functions as the essential base for international commercial
arbitration. The agreement demonstrates how both parties plan to solve their conflict through
private arbitration while reserving court access as their final option. The arbitration agreement

serves as more than a procedure to resolve a dispute; it is an act of choice and reflects
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autonomy, continuity, and the intention of the parties to ensure their awards can be enforced.
Both India and the United Kingdom’s legal systems respect and uphold the arbitration

agreement, though through different statutory and case law approaches.
Contractual and Jurisdictional Nature

Arbitration agreements are fundamentally contractual because they demonstrate how parties
want to resolve their disputes through alternative methods. The agreements create jurisdictional
effects because they take away national court authority and give it to the arbitral tribunal. Indian
courts established through K.K. Modi v. K.N. Modi that arbitration agreements need to show
parties intention to resolve their disputes through a final binding process which creates

obligations between them.??

The British courts have recognized that all arbitration agreements must be enforced according
to their established binding nature. The House of Lords determined in Premium Nafta Products
Ltd. v. Fili Shipping Co. Ltd. that commercial parties aim to resolve all their business disputes
through a single judicial body. The way UK courts interpret and enforce arbitration clauses

shows their tendency to support arbitration according to their established judicial practices.
The Doctrine of Separability and Competence-Competence

The arbitration agreement contains a unique feature which designates its arbitration clause as
a separate entity that does not belong to the main arbitration agreement. The separability
doctrine has been established in both legal systems, Indian arbitration law and UK arbitration
law, to provide that the mere existence of a claim that the law or the agreement is invalid or
has been terminated will not automatically void the arbitration clause in the arbitration
agreement. The doctrine of separability functions as the fundamental principle which enables

an arbitration agreement to operate effectively.

The Supreme Court of India has validated this doctrine through its decision in Today Homes
and Infrastructure Pvt. Ltd. v. Ludhiana Improvement Trust which declared that an arbitration
agreement remains valid even after the main contract has been terminated.?* Section 7 of the

Arbitration and Conciliation Act, 199 6 offers a statutory seal of the instant conclusion. The

2 K.K. Modi v. K.N. Modi, (1998) 3 SCC 573 (India).
24 Today Homes and Infrastructure Pvt. Ltd. v. Ludhiana Improvement Trust, (2014) 5 SCC 68 (India).
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UK Arbitration Act 1996 establishes this principle through Section 7 which states that
arbitration provisions remain valid regardless of any conditional terms contained in the original

contract..®

The principle of competence-competence enables arbitral tribunals to decide their own
jurisdiction which includes ruling on objections about the arbitration agreement's existence and
validity. Indian courts now show more respect for this principle than they did before. The
Supreme Court limited judicial power to intervene during jurisdictional proceedings for
arbitrator appointments in Uttarakhand Purva Sainik Kalyan Nigam Ltd. v. Northern Coal Field
Ltd. and assigned this authority to the tribunal.?® Section 30 of the UK Arbitration Act 1996

similarly allows arbitral tribunals to determine their jurisdiction.?’
Formal Requirements and Interpretation

The Indian Act and the UK Act mandate that arbitration agreements must be in writing. The
judicial interpretation of "written" has changed to become liberal in business persons' context.
The Indian Act, Section 7(4), specifies that arbitration agreements can be inferred from letters,
telexes, or other communications.?® Similarly, the UK Act allows for the principle of substance

over form in determining whether you have a valid arbitration clause.

Both tribunals have uniformly adopted a liberal approach in considering arbitration
agreements. This approach, as seen in Bharat Broadband Network Ltd. v. United Telecoms
Ltd.??, has resulted in India moving away from a stringent approach to a more practical and
pro-arbitration attitude. Similarly, in Fiona Trust & Holding Corp, the UK House of Lords

adopted a commercial approach that embraced wide interpretation of arbitration clauses.*°
International Enforceability

One distinct aspect of arbitration agreements is their enforceability in different jurisdictions,
which is facilitated by international treaties such as the New York Convention on the

Recognition and Enforcement of Foreign Arbitral Awards. In 1958, the UK and India ratified

25 Arbitration Act 1996, c. 23, § 7 (UK.).

26 Uttarakhand Purv Sainik Kalyan Nigam Ltd. v. N. Coal Field Ltd., (2020) 2 SCC 455 (India).
27 Arbitration Act 1996, c. 23, § 30 (U.K.).

28 Arbitration and Conciliation Act, No. 26 of 1996, § 7(4), India Code.

29 Bharat Broadband Network Ltd. v. United Telecoms Ltd., (2019) 5 SCC 755 (India).

30 Fiona Trust & Holding Corp. v. Privalov, [2007] UKHL 40, [2007] 4 All E.R. 951 (U.K.).
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the New York Convention, which required the courts of signatory states to recognize and
enforce arbitration agreements and foreign arbitral awards unless certain limited exceptions
were met. The New York Convention which India adopted through its Arbitration and
Conciliation Act of 1996 and the UK adopted through its Arbitration Act of 1996 presents a

binding framework which increases international trust in arbitration agreements.
1.6 Characteristics of International Commercial Arbitration

The International Commercial Arbitration (ICA) system functions as a complex system which
enables independent parties to reach flexible solutions for their international business disputes.
The unique features of ICA create effects that extend to its dispute resolution processes and its
actual legal proceedings because they have become the main choice for parties who want to
resolve conflicts between India and the United Kingdom. The operational processes of ICA
together with its rising importance in global business can be understood through these

operational features.
1. Party Autonomy: The Foundational Pillar

The International Commercial Arbitration system provides two basic functions through
which arbitration parties can establish their own arbitration process needs through their
personal choices. The parties involved in the arbitration process have the authority to
choose three essential aspects which include their arbitration location and applicable
legal framework and their arbitrators and their rules for handling procedural matters.
The parties involved in arbitration proceedings maintain higher authority over their case

proceedings than what exists between parties in standard court cases.

The principle of autonomy establishes a framework which supports neutral outcomes
while it operates with maximum efficiency to achieve commercial goals. The Supreme
Court of India has described party autonomy as "the brooding and guiding spirit of
arbitration law," emphasizing that judicial bodies must respect this autonomy unless it

1

conflicts with public policy or statutory provisions.’! Even the English legal

framework, inspired by the common law, has historically shown considerable respect

31 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552
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for party autonomy in commercial arbitration.?

The ICA promotes confidence and predictable outcomes for international trade and
investment by providing businesses with the authority to choose their preferred
methods of dispute resolution. The situation gains special importance because cross-
border contracts involve parties who come from different legal traditions and cultural

backgrounds and speak different languages.
2. Neutrality and Impartiality:

Neutrality in ICA not only concerns the arbitrators but also the seat of arbitration and
the applicable law. The goal of neutrality is to alleviate concerns of bias or impartiality
especially in transnational disputes where parties might be concerned about an
unfamiliar or possibly biased legal forum. The two countries maintain their institutional
frameworks which include judicial oversight to protect neutral judicial processes.
Recent judicial pronouncements in India have emphasized that the establishment of

neutral arbitral tribunals is essential for maintaining the legitimacy of arbitration.?

The Arbitration Act of 1996 which the UK Parliament enacted establishes requirements
that arbitrators must maintain their independence and impartiality. The LCIA and the
Indian Council of Arbitration require parties to reveal extensive information which
protects their arbitrators' independence and impartiality according to their disclosure
rules. The situation becomes critical when parties enter into legal proceedings which
involve different legal systems and opposing political systems. Neutral arbitration
locations create an advantage for both parties because they help parties achieve fair and

equal outcomes.
3. Confidentiality: Protecting Commercial Sensitivities

The basic nature of ICA depends on its confidential aspect, which holds special
importance for companies that need to protect their sensitive business data and their
confidential trade secrets and their essential business reputation. Arbitral hearings

operate through private proceedings, which differ from judicial proceedings that

32 Sulamérica Cia Nacional de Seguros S.A. v. Enesa Engenharia S.A., [2012] EWCA (Civ) 638.
33 Perkins Eastman Architects DPC v. HSCC (India) Ltd., (2019) SCC OnLine SC 1517.
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usually occur in public spaces, and their related documents remain unseen by the
general public. The Arbitration and Conciliation Act of 1996 does not provide an
explicit codification of confidentiality; however, it has been acknowledged by both
judicial and arbitral institutions in India. The introduction of Section 42A in 2019
brought about a major legal development because it created protected rights for
confidential information, which still had some legal limitations. The legal system of the
United Kingdom operates through established judicial principles that maintain
arbitration proceedings as entirely confidential, which creates a fundamental difference
with Indian legal practices. Under English law, Ali Shipping Corp. v. Shipyard Trogir
demonstrates that arbitrators must maintain confidentiality according to an unspoken
obligation, which the Court of Appeal confirmed.?* The arbitration process depends on
confidentiality because it protects commercial interests of parties and maintains legal
validity of proceedings, which prevents external interference and public observation

during the arbitration process.
4. Finality and Limited Review by Courts:

The characteristics of confirmed arbitral awards and the principle of limited review by
courts are central to ICA. The reason parties have chosen arbitration instead of litigation
is that it provides a finality not available to any party who decides to go to court, which
often requires them to pursue further appellate processes. Finality means that once an
award is rendered, the award is binding and must be enforced, but the award can be

reviewed only under specific conditions.

Both India and the United Kingdom have created legal systems that operate according
to this fundamental principle. Section 5 of the Indian Act of 1996 explicitly prohibits
judicial intervention in the enforcement of arbitration agreements, except where such
intervention is expressly authorized by the Act.*® The courts have repeatedly shown
through their rulings that excessive litigation creates harmful effects which diminish
the capacity of arbitration to function independently.>® So it goes with the 1996

Arbitration Act of the UK, which provides, in its provision, restraining the interference

3% Ali Shipping Corp. v. Shipyard Trogir, [1999] 1 W.L.R. 314 (Eng.).
35 Arbitration and Conciliation Act, 1996, § 5 (India).
36 Centrotrade Minerals & Metals Inc. v. Hindustan Copper Ltd., (2020) 5 SCC 455.
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of the courts, unless expressly authorized in it.>” The restriction on interference in
arbitration proceedings improves both efficiency and reliability while providing parties

with a fast track to permanent solutions that traditional court systems cannot deliver.
Global Enforceability of Awards:

The 1958 New York Convention enables the worldwide enforcement of arbitral awards
which serves as a primary reason for choosing International Commercial Arbitration.
The two countries India and the United Kingdom have signed this Convention which
allows them to recognize and enforce foreign arbitral awards in more than 170

countries.>8

The New York Convention establishes an international framework which enables
international enforcement of judicial decisions from national courts to overcome major
legal and operational barriers that obstruct such enforcement. The Arbitration and
Conciliation Act of 1996 establishes legal procedures for enforcing foreign awards in
India through its Chapter I, Part II provisions which recognize enforcement of foreign
awards under the New York Convention. English courts maintain established legal
procedures that enable them to recognize foreign arbitral awards, which establishes
their court system as an ideal place for arbitration. The international commerce field
grants ICA its special advantage because businesses use enforcement reliability to make

essential contract decisions@.
Procedural Flexibility and Efficiency:

The ICA system provided procedural flexibility to its users while its court procedures
remained fixed. The parties and arbitrators together can decide their case schedule
which type of hearing they will use and which language they will apply and what
evidentiary standards and evidentiary rules they will follow in their arbitration process.
The product can use this flexible option to match the special requirements found in

different types of disputes which have different values and dispute characteristics.

Indian and UK arbitration institutions operate systems that enable users to select their

37 Arbitration Act 1996, c. 23, § 1(c) (UK).
38 Convention on the Recognition and Enforcement of Foreign Arbitral Awards art. I1, June 10, 1958, 330 U.N.T.S.
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procedures while maintaining equal treatment for all participants in the process. The
ability of parties to choose between shortened procedures or simplified procedures
results in substantial cost savings and reduced time delays because these options enable
faster and less expensive resolutions compared to traditional litigation. ICA can use
technological advancements to enhance its operations because modern arbitrations now
depend on digital technologies and virtual hearings and electronic document
submission systems which improve access to documents and streamline arbitration

operations.

1.7 Conclusion

The introductory section on international commercial arbitration shows it to be an active
dispute resolution method that provides essential value for international trade disputes. The
character of international arbitration establishes its main principles through which parties
maintain control over their proceedings while all process details remain private and judgments
receive international recognition. The process of international arbitration has become a
widespread solution which people choose instead of court procedures because it provides
international commercial disputes people with neutral and adaptable resolution options. The
chapter explains arbitration through its basic conceptual elements and philosophical
foundations and its contractual and jurisdictional attributes and its separability and
competence-competence doctrines and its various methods of procedural adaptation. The New
York Convention serves as the primary example of worldwide enforceability which enhances
the international arbitration process because it establishes the arbitral process as a credible and
effective mechanism for international dispute resolution. India presents an interesting
comparison study of legal development through its developing arbitration system when
compared to the established United Kingdom arbitration framework which shows different
judicial attitudes toward arbitration and the available institutional resources for arbitration
support. The United Kingdom maintains a complete arbitration system that provides stable and
supportive conditions while India shows dedication to international standards through its

gradual improvements which will help establish a strong arbitration environment.
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