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ABSTRACT

Reverse piercing of corporate veil is considered to be an important theory
that can challenge the conventional boundaries of corporate structure. On
one hand, traditional veil piercing holds shareholders liable for company’s
misconduct, reverse piercing on the other hand allows creditors or third
parties to access corporate assets to satisfy the personal liabilities of
individuals who are in control of the company. It relies on equity to stop
fraud, expanding judicial oversight into cases of abuse of control and identity
between the individual and the entity. This article deals with the foundations
of reverse piercing, following its development in comparative jurisprudence
and its origin to the alter ego principle. The factors that courts take into
account, including fraud, inadequate capitalization, and non-observance of
corporate formalities are analyzed, and the distinction between insider and
outsider reverse piercing is explored. It also evaluates the challenges in the
policy and focuses on the necessity of safeguarding innocent creditors. It
includes examination of current developments in judicial reasoning,
scholarly discourse and highlights how although reverse piercing is still
unusual, its prudent use can improve accountability and preserve the
essential harmony between justice and corporate autonomy.
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Introduction:

The doctrine of corporate personality can be said to be the foundation of a company form of
organisation, determining that a corporation possesses a unique legal identity, which differs
from shareholders and directors. This separation was established in the landmark case of
Salomon v. Salomon & Co. Ltd.!, from which the concept of limited liability can be inferred.
The case highlights economic development by shielding individuals from personal liabilities
for corporate obligations. The legal distinction, however, is not absolute. When the company
is used to perpetrate fraud or injustice, courts can “pierce the corporate veil” to hold the real

people responsible for the fraud.

Historically, veil piercing has worked one way only where courts hold persons liable for
wrongful conduct of the company. Reverse piercing of the corporate veil does just the opposite.
It enables the creditors to access corporate assets to satisfy personal liabilities of persons who
control a company. The doctrine is based on the equitable principle that legal personality must
not be employed for fraud or injustice. However, its application must be done with care since
it derogates from the long-established principle of corporate separateness and may

inadvertently impact innocent shareholders and creditors.

Reverse piercing has been gaining gradual acceptance in comparative jurisprudence. U.S.
courts have accepted it in exceptional situations to ensure fairness and prevent abuse. The
United Kingdom, however, is conservative, respecting the sanctity of limited liability. Although
the doctrine has not been explicitly enunciated in India, similar reasoning has been invoked by
courts in cases of fraud and abuse to indicate increasing receptivity towards equitable

interventions.

The reverse piercing doctrine deals with the limits of corporate freedom and the use of equity
in corporate law. Complex ownership increases abuse risks. Judicial intervention through

reverse piercing provides a solution to counter such manipulation, upholding justice over form.

It is essential to analyze reverse piercing of corporate veil’s evolution, important principles,
and policy aspects. The paper explores its doctrinal roots, comparative evolution, and possible

applicability in Indian law. It seeks to find a balance between upholding the corporate form and

! Salomon v. Salomon & Co. Ltd., [1897] AC 22
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avoiding abuse. When exercised judiciously, reverse piercing can enhance the moral and legal

integrity of corporate doctrine.
Understanding Reverse Piercing:

The doctrine of reverse piercing of the corporate veil emerges from the wider principle of lifting
or piercing the corporate veil. The concept of corporate veil is used to look beyond the separate
legal personality of a company in cases of fraud, evasion or injustice. Traditional veil piercing
allows the third party to hold individuals liable for the actions of the company. Reverse piercing
inverts this logic and enables the court to hold the company for the acts or obligations of those

who are in control of the company.

The basis of reverse piercing rests upon alter ego theory, instrumentality doctrine, and the
equitable maxim that equity looks to substance and not form. The idea behind this is to not
disregard the principle of distinct legal person as such, but to make sure that it does not become

a shield for inequitable conduct.

The concept of reverse piercing seeks to balance the sanctity of the principle of separate entity
with the demands of justice and fairness. Thus, corporate separateness is key unless it causes

injustice.

Unity of interest and ownership?: There must be “such a degree of control and overlap between
the company and the individual in control...that the separate personalities no longer exist in

substance.” The entity must be a mere alter ego of the person controlling it.

Wrongful conduct or injustice®: The company must have been misused to conceal assets, avoid
legal obligations or commit fraud. It is not sufficient if the person is merely in control. In such

cases, there is no justification for judicial intervention.

Absence of prejudice to third parties*: It must be ensured by the courts that applying reverse
piercing will not harm the third parties such as creditors who rely on the company’s separate

identity.

2 Sea-Land Services, Inc. v. Pepper Source, 941 F.2d 519 (7th Cir. 1991) (seminal federal articulation of the
“unity of interest” test)

3 Fletcher v. Atex, Inc., 68 F.3d 1451 (2d Cir. 1995) (requiring an overall element of injustice or unfairness.)
4 In re Schur Mgmt. Co., 323 B.R. 123 (Bankr. S.D.N.Y. 2005) (balancing innocent creditor rights)
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Thus, the essence of reverse piercing is founded upon the alter ego principle and guided by
equitable discretion. It ensures the veil of incorporation remains a shield for lawful enterprise

and not a sword for evasion.

Types of Reverse Piercing:

The doctrine of reverse piercing of corporate veil can be classified into 2 categories:
1. Inside Reverse Piercing
2. OutsidE Reverse Piercing

The California Court distinguished between the two in the case of Postal Instant Press Inc. v.
Kaswa Corporation’, where it was emphasized by the court that the distinction depends on the

claimant’s relationship with the company.
Inside Reverse Piercing:

Inside reverse piercing occurs when a member belonging to the company which can include a
shareholder or director (internal to the company) requests the court to disregard the company’s
distinct legal personality to avoid liability. Under this, the individual seeks to treat company

assets as their own.

In the case of Crum v. Krol®, an inside reverse piercing was permitted where refusal to do so
would have allowed the defendant to evade damages for breach of contract. Thus, for cases

involving wrongful conduct or fraud, this doctrine may be allowed.

Courts are generally reluctant to allow inside reverse piercing as it can enable manipulation of
the company for self-serving purposes. The integrity of corporate governance can be

undermined if insider piercing is allowed to disregard corporate separateness.
Outside Reverse Piercing:

Outside or third-party reverse piercing involves a claim by an external party such as a creditor

who seeks to hold a corporation liable for the personal obligations of the individuals who are

5 Postal Instant Press Inc. v. Kaswa Corporation, 77 Cal. Rptr. 3d 96 (Ct. App. 2008)
¢ Crum v. Krol, 99 I11. App.3d 651
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in control of the company. The rationale behind the same is that the company being merely the

alter ego of the debtor, should not be allowed to shield assets for legitimate claims.

Valley Finance v. United States’ is one of the earliest cases regarding outside reverse piercing
claim. In this case, the court found that a company was essentially the alter ego of a defaulting
taxpayer, allowing the government to reach the company’s taxes. This case can be considered

to have laid the foundation for recognizing reverse piercing in tax and fraud-related contexts.

Some jurisdictions recognize outside piercing as it can be a tool to prevent misuse of the
company form of organization. On the other hand, others reject it to protect the integrity of the

separate legal personality and legitimate expectations of creditors and minority shareholders.
Judicial Perspectives:
United States:

US courts have recognized Reverse veil piercing since the mid — 20™ century, primarily for tax
recovery, creditor enforcement, or fraud. Nearly 30 U.S. states allow reverse piercing in limited

cases, while others like California and Utah reject it.

In the case of W.G. Platts, Inc. v. Platts®, it was held that where a corporation is the alter ego
of a spouse, and used to defeat marital property rights, the court may impose liability on the

corporation for the individual spouse’s personal obligation in equity.

Valley Finance, Inc. v. United States’: The Court allowed reverse piercing of a corporation to
satisfy a shareholder’s tax liability when the corporation is a mere instrumentality and

traditional collection remedies are inadequate.
In re Phillips'°, it was held that reverse veil piercing is recognized in Colorado if

e The corporation is the alter ego of the individual

e Justice requires recognizing the debt

7 Valley Finance v. United States, 629 F.2d 162, 203 U.S. App. D.C. 128 (D.C. Cir. 1980)

8 W.G. Platts, Inc. v. Platts, 298 P.2d 1107, 49 Wn.2d 203

° Valley Finance, Inc. v. United States, 629 F.2d 162, 203 U.S. App. D.C. 128 (D.C. Cir. 1980)
19 1n re Phillips, 139 P.3d 639 (2006)

Page: 3574



Indian Journal of Law and Legal Research Volume VII Issue V | ISSN: 2582-8878

e No alternative remedy existing without causing harm to innocent parties

Manichaean Capital, LLC v. Exela Technologies, Inc'!.: The State of Delaware recognizes
reverse veil piercing in appraisal actions where the corporation is the alter ego of the judgement

debtor, formalities are ignored, and equity demands it.
United Kingdom:

UK courts reject broad reverse veil piercing, rather they keep it narrow. They follow the rule
laid down in Prest v. Petrodel Resources Ltd.'? which says that reverse piercing is permissible
only when the evasion principle i.e., where a company is used to defeat an existing legal right.

Mere control or ownership is insufficient.

Hurstwood Properites v. Rossendale BC": It was held that the evasion principle justifies
reverse piercing where a company is said to frustrate statutory liabilities. The doctrine is

considered to be legitimate but narrow.

In Gilford Motor Co Ltd v. Horne', it was held that a company that is formed to evade a legal
obligation will be treated as the alter ego of the individual. In such a case, the court may enjoin

the company as if it were the company.

Jones v. Lipman'>: A company incorporated to avoid specific performance of a contract is
considered to be a mask or cloak and the court may order the company to perform the

individual’s contractual duty.
India:

Indian Courts uphold the separate legal personality principle laid in the case Salomon v.
Salomon & Co Ltd'. However, no independent doctrine of reverse veil piercing exists in Indian
jurisprudence. The principles of alter ego, attribution, or vicarious liability is used to achieve

similar results.

! Manichaean Capital, LLC v. Exela Technologies, Inc., 251 A.3d 694 (Del. Ch. 2021)
12 Prest v. Petrodel Resources Ltd., [2013] UKSC 34

13 Hurstwood Properites v. Rossendale BC, [2021] UKSC 16

14 Gilford Motor Co Ltd v. Horne, [1933] Ch 935

15 Jones v. Lipman, [1962] 1 WLR 832

16 Salomon v. Salomon & Co Ltd., [1897] AC 22
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Standard Chartered Bank v. Directorate of Enforcement'’: A company was held vicariously
liable for the acts of its directors or officers under strict liability statues (e.g., FERA). The

principle of corporate personality does not shield where the individual’s act is attributable.

Iridium India Telecom Ltd. v. Motorola Inc'3.: It was held that a company can be criminally

liable for acts of its alter ego if done in the course of business.

Sunil Bharti Mittal v. CBI'®: A company cannot be made liable for an individual’s crime unless
the individual’s act is specifically attributable with mens rea. There can be no automatic reverse

liability.
Grounds for Reverse Piercing:
Fraud or Improper Conduct:

Fraud is one of the most important grounds for piercing the corporate veil, and in reverse
piercing it is used in situations where a shareholder commits a personal wrong and then uses
the corporate form as a cloak to conceal their gains or evade consequences. In the case of New
Horizons Ltd. v. Union of India, *it was held that fraud is to be considered as an essential
precondition for lifting the corporate veil. As per Section 447 2!of the Companies Act, 2013,
fraudulent conduct includes such acts that is done with the intent to deceive and gain an unfair
advantage, and the same carries severe penal consequences. In reverse piercing, this works the
other way around wherein a shareholder uses the company not to conduct business, but to hide

the secret earnings that they gain out of their personal wrongdoings.
Tax evasion:

The corporate veil cannot shield the deliberate erosion of public revenue. The use of shell
companies and offshore subsidiaries to minimize or conceal tax liability has become a very
important problem in the recent days. Reverse piercing works as a corrective tool in such cases

where the State can look beyond the company and identify the persons behind the transactions.

17 Standard Chartered Bank v. Directorate of Enforcement, (2006) 4 SCC 278
18 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74

19 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609

20 New Horizons Ltd. v. Union of India, (1995) 1 SCC 478

2! Companies Act, 2013, § 447 (Act of Parliament No. 18 of 2013)
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It helps in restoring transparency and ensure that corporate mechanisms serve economic

progress, not subversion of public revenue.

Evasion of Statutory or Contractual Duties:

When individuals who belong to a company exploit corporate structures to evade statutory or
contractual responsibilities, they commit a breach of both their legal and moral duties. In such
cases, the doctrine of reverse piercing comes into play. Where the intention behind the
incorporation is not business activity but the avoidance of an existing legal obligation, the
separate legal personality of the company will not be respected. This ensures that statutory

compliance and contractual integrity remain as important pillars that cannot be compromised.

Public Interest:

Public interest can be considered as the most important ground for reverse piercing. The
misconduct committed by companies can have consequences extending far beyond private
disputes and may affect many stakeholders including creditors, investors, employees and even
the national economy. Thus, through the principle of reverse piercing, courts have to intervene
not just to do justice between parties but to safeguard the collective economic order. Economic
justice and corporate responsibility are integral to the business as well the society and the same

is affirmed by this doctrine.

Irremediable Harm and the Doctrine of Necessity:

When no other legal mechanism is capable of delivery justice, reverse piercing is used as a
remedy of last resort. In cases where conventional remedies fail, reverse piercing becomes
necessary to prevent injustice from becoming permanent. This doctrine allows the courts to
adapt the law to the reality before them when procedural or structural barriers render justice

inaccessible.

Policy Concerns & Criticisms:

Reverse piercing in India can give rise to major policy concerns and criticisms most
importantly because it runs counter to the basic principles of corporate law including that of

separate legal entity and limited liability. This doctrine does not have any explicit statutory
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recognition and clear judicial guidelines and can possibly lead to unpredictability and potential

injustice to innocent third parties.

Reverse piercing can lead to undermining of the principle of distinct legal person. The basic
and fundamental concept of company law has been that a company is to be treated as a separate
legal personality which is distinct from that of its members, as established in the landmark case
of Salomon v. Salomon & Co. Ltd**. The very essence of the doctrine of reverse piercing
challenges this principle of separate legal person since it holds the company liable for a
shareholder's personal liability, thus leading to erosion of the line between personal and

corporate assets.

Another important concern is the injustice that is caused to innocent shareholders and corporate
creditors that have dealt with the company on the basis of its separate legal identity and the
principle of corporate property being distinct from personal property. Allowing a personal
creditor to access the assets of the company could lead to disruption of the established priority

of claims, especially during insolvency proceedings.

Having the risk of seizure of a company’s assets for a proprietor’s personal debts can deter
entrepreneurship and investment by introducing an element of uncertainty that undermines

limited liability protection which is a primary incentive to incorporate a company.

Traditional veil piercing has statutory backing in the Companies Act, 2013, such as for
fraudulent conduct under Section 44723, Reverse piercing, by contrast, does not have any
statutory or specific governing law in India. The courts have to, therefore, have the need to fall

back on equitable principles and subjective interpretation, which brings about inconsistency.

Similarly, one of the challenges of using reverse piercing of the corporate veil is determining
the appropriate legal standard to apply. Some courts believe it should be subject to the same
standard as traditional piercing requiring clear and convincing evidence of fraud or egregious
mismanagement. Others argue that it should be a more flexible, fact-dependent standard in light

of the unique facts surrounding each case.

Although various policy issues exist vis-a-vis reverse piercing, the important point to note is

22 Salomon v. Salomon & Co.Ltd., [1897] AC 22
23 Companies Act, 2013, §447 (Act of Parliament No. 18 of 2013)
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that the Insolvency and Bankruptcy Code, inter alia, prioritizes claims differently from under
the Companies Act, 2013, reflecting its policy shift toward better protection for creditors'
interests and ensuring credit growth in the country. Therefore, allowing creditors to apply
reverse piercing will make them even stronger, which is necessary for combating the rise of

bad loans.

However, In re Mass **permitted a reverse piercing claim because it was a situation that
warranted the application of the doctrine. The court, while reiterating that even in the absence
of allegations of fraud or misconduct by the debtor-shareholder, such a claim for reverse
piercing might be pleaded if it is in the interest of the public at large. This approach maintains

that, regardless of an act of fraud, a creditor has a legitimate claim against the corporation.

Also, without any facility for reverse piercing at all, there could be unfair situations in which
individuals take advantage of the corporate structure to protect their personal assets and leave
the creditors without any remedy. There can also be possibility of abuse of the doctrine.
Creditors could misuse threats of reverse piercing as a means to intimidate individuals into debt
settlement or unfavourable agreement terms when the underlying merit is not particularly
strong. These challenges put into focus the requirement to apply the doctrine of reverse piercing

only sparingly with stringent precautions to avoid abuse.
Practical Challenges and Safeguards:
Some of the challenges that can pertain to reverse piercing in Indian are enlisted below:

1. India has no proper legal framework for reverse piercing. By adopting a clear and well-
defined legal framework for reverse piercing it can provide certainty and guidance to the courts,
legal practitioners, and businesses. This framework should layout the conditions, principles,

and procedures that can be used for applying reverse piercing.

2. Courts in India should evolve the doctrine of reverse piercing to adapt to the changing
corporate trends. The courts must ensure that the doctrine remains relevant and effective. This
can be done by taking into account the emerging business structures and evolving legal

principles.

24 In re Mass, 178 B.R. 626, 631 (M.D. Pa. 1995)
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3. India has to develop a punishment strategy similar to that of other countries. By
strengthening enforcement and imposing significant penalties for wrongdoings by the

company, there can be deterrence and a culture of compliance.

4. One of the major concerns surrounding reverse piercing is the potential abuse or misuse of
this doctrine. India must improve its existing legal and regulatory framework in such a way
that it ensures transparency in corporate structures and thus discourage the misuse of reverse
piercing. This can include measures like mandatory disclosure of beneficial ownership and

strengthening corporate governance norms.

5. In India, there is no particular special test for determining what control over a company
means unlike in other countries and thus its meaning varies depending on each case as clarified
by the Securities and Exchange Board of India (SEBI) in a notification dated September 8,
2017%.

Though there may be many challenges to this doctrine, there are few safeguards available in

with regard to this:

1. The Indian courts should provide proper and clear guidance on the scope of the reverse
piercing principle and the circumstances in which it can be applied and in cases where they

cannot. The courts can ensure that the principle is applied in a consistent and fair manner.

2. By imposing stricter penalties on companies that engage in illegal or unethical behaviour,
the Indian government can strengthen the enforcement of corporate responsibility and this can

ultimately lead to preventing companies from engaging in such behaviour in the first place.

3. The Indian government must work to increase transparency, responsibility and accountability
in corporate governance by requiring companies to disclose more information about their
operations and financial performance. This may help investors and other stakeholders make

more informed decisions about the companies that they invest in.

4. India can also, by providing incentives for companies that adopt sustainable and socially
responsible practices can encourage responsible business practices. This can help create a

culture of corporate responsibility in India and encourage companies to act in the best interests

25 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 — Explanation to Reg. 2(1)(e) as
amended vide notification dated 08-09-2017.
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of all stakeholders

5. In addition to the above, the Companies (Amendment) Act, 2017 has also introduced certain
changes that are relevant to the above uncertainty, by amending the definition of an associate
company. The recent amendment sets a numerical threshold of at least twenty per cent of the
total voting power or control of or participation in business decision under annual agreement
can amount to control. This paramount change was made to strengthen corporate governance
under the Companies Act, 2013%6.The phrase control of or participation in business decisions
can also include both direct and indirect influence between a company and its associates, this
can be crucial for courts while deciding reverse piercing cases where the Company’s distinct

legal person is being questioned.
Recent Developments and Evolving Trends:

Reverse piercing of the corporate veil is an important doctrine but remains poorly developed
in Indian corporate law. This may involve a creditor of a shareholder wanting to hold the
company liable for the shareholder's debt and thereby gaining access to the company's assets
to satisfy a debt against the shareholder, which is quite different from piercing of the corporate
veil, whereby a court refuses to acknowledge the separate legal identity of a company in order
to make the shareholders or directors of the company personally liable for its debts. This
doctrine ensures that no person misuses the corporate entity as a shield against any legal or

financial liability.

Reverse piercing lacks formal Indian recognition. The courts have, on the other hand, turned
inflexible and very careful, with a notion not to lay down any specific test or principles for its
application. This has resulted in increasing uncertainty in the legal ecosystem, especially when
considered against jurisdictions such as the United States or the United Kingdom, which have

more clearly stated the existence of the doctrine.

The doctrine of reverse piercing has been applied without being established explicitly in some
Indian cases. In State Bank of India v. Kingfisher Airlines®’, the court considered lifting the
corporate veil to make Vijay Mallya and his group companies jointly liable for unpaid loans. It

observed that the companies were wholly owned by him and it did not have any independent

26 Companies (Amendment) Act, 2017, § 2(6) (definition of “significant influence” and “control”).
27 State Bank of India v. Kingfisher Airlines, SLP(C) Nos. 6828-6831/2016
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business of their own. This shows that courts use reverse piercing, just without the name.
Similarly, in Punjab and Sind Bank v. Skippers Builders Pvt. Ltd., *3the court allowed
attachment of the property of a company for recovery of debts of its owner, and thus, indirectly

showing the application of reverse piercing, though the term was not used explicitly.

However, it is to be noted that the doctrine of reverse lifting the corporate veil has not yet been
applied by the Supreme Court of India in any case, nor has it laid down guidelines for its
application, and the statutes too have maintained complete silence over the application of this
doctrine. Therefore, the reverse piercing of the corporate veil remains in state of uncertainty in
India and is always persuasive in nature before courts and tribunals. Further, “Corporate
Criminal Liability” is an emerging concept in India, which implies holding the corporations
liable for the acts of their owners in view of the fast-growing influence of corporations over
the economy and society. In fact, this principle provides more power to the corporate entity to
commit wrongs, while being less vulnerable to punishment and ignominy. The doctrine of
"Respondent Superior" is considered the guiding star towards corporate criminal liability, and
the Indian Supreme Court, has observed that a company can be held vicariously liable for the
acts committed by its agents/employees that involve mens rea, which is the foremost essential

element of criminal intent.

The Supreme Court of India has to apply the doctrine or lay down guidelines for its application.
The statutes also maintain complete silence on this. The number of corporate frauds and
misuses of corporate entities has increased day by day, while traditional legal principles prove
inadequate in meting out justice. The doctrine of reverse piercing can help clasp individuals
accountable when they exploit the separate legal personality of a company for wrongful

purposes.

What India needs is to follow and develop the doctrine of reverse piercing in line with global
practices for the promotion and protection of the rights of creditors and stakeholders. That
would be fair, enhance corporate accountability, and not make the corporate veil to lead to

injustices.
Conclusion:

Reverse piercing of the corporate veil can be considered an important development in company

28 Punjab and Sind Bank v. Skippers Builders Pvt. Ltd., Appeal Nos. 227, 228 and 229 of 2015
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law as it demonstrates the role of the judiciary to balance the basic principles of separate legal
personality against the needs of equity and justice. The veil of the corporation serves as
protection and encourages economic activity and entrepreneurial risk-taking. But it also faces
the view of the courts that it must not become shelter for any form of wrongdoing, fraud, or the
evasion of lawful obligations. Being a part of the broader alter ego principle, the doctrine of
reverse piercing serves as an exceptional but important corrective tool in enabling judicial

intervention when the corporate form is used as an instrument of abuse.

Judicial approaches reflect the tug of war between corporate autonomy and equitable
accountability. Courts are aware of the possible prejudice to innocent stakeholders and
disturbance of commercial certainty. Thus, it has led to establishment of stringent application
standards and clear indication that the doctrine may only be used as a last resort. The
distinctions that have been carved out between insider and outsider reverse piercing underscore
the judiciary's intent to deny opportunistic manipulation of corporate identity while still
providing avenues of recourse available to third parties against whom corporate structures have

been misused.

Reverse piercing does not undermine the company form of organisation. It reinforces its
legitimacy since the application of this doctrine assures that such protection would apply only
to lawful and bona fide enterprise. With increasingly complex and dynamic corporate
structures, the relevance of the doctrine also continues to rise, demanding a balanced,
principled, and context-sensitive application which upholds fairness without undermining the

foundational principles of company law.
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