Indian Journal of Law and Legal Research Volume VII Issue I | ISSN: 2582-8878

MEDIATION IN THE CRIMINAL JUSTICE SYSTEM: AN
EXAMINATION OF ITS IMPACT ON RESTORATIVE
JUSTICE

Pooja D, LLM (Intellectual Property and Trade Law), School of Law, CHRIST (Deemed
to be University) Bengaluru, India

ABSTRACT

Mediation in the criminal justice system has gained prominence as a key
restorative  justice  approach, fostering reconciliation, offender
accountability, and victim participation. It provides an alternative to punitive
measures by facilitating structured dialogue between victims and offenders,
allowing for meaningful resolution and addressing the root causes of
criminal behaviour. Various models, including victim-offender mediation,
community conferencing, and sentencing circles, have demonstrated
effectiveness in reducing recidivism, enhancing victim satisfaction, and
promoting offender rehabilitation. These mechanisms prioritize conflict
resolution, emphasizing mutual understanding, restitution, and community
involvement.

Research indicates that mediation helps alleviate court congestion by
diverting cases from traditional judicial proceedings, leading to more
efficient case resolution while ensuring justice is served. Additionally,
mediation empowers victims by giving them an active role in the justice
process, fostering closure and emotional healing. Offenders benefit from
rehabilitation-focused interventions, reducing the likelihood of reoffending
and supporting their reintegration into society. The increasing adoption of
mediation in legal frameworks worldwide highlights its transformative
potential in reshaping contemporary criminal justice practices. By promoting
dialogue, accountability, and restorative outcomes, mediation contributes to
a more humane, participatory, and effective justice system. This study
examines the impact of mediation on restorative justice, exploring its
effectiveness in achieving fair resolutions, fostering long-term rehabilitation,
and strengthening community cohesion.
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INTRODUCTION

Restorative justice can be defined as "a process to identify and address harms, needs, and
obligations collectively in order to heal and put things as right as possible, with a focus
on those who have a stake in a specific offence."!. The Preamble of the Indian Constitution
includes the ideas of justice and fraternity. Harmony between the individual and society
is necessary for the preservation of the same. This relationship is strained and conflict
arises between the victim and society if somebody is the victim of criminal activity. Not
all circumstances can qualify for the full restoration of prior positions. Nonetheless, every
attempt is made to restore the prior circumstances as much as possible. The idea is based

on "Creative Restitution," which psychologist Dr. Albert Eglash developed.

"Humanity" and "accountability" are this system's defining traits. Under this, the
criminals pay the victims back for the harm they caused and extend their regret to them
for their transgressions. Furthermore, they get out with other offenders and support their
transformation®. The objectives were to reduce the victim's suffering and enable the

criminal to receive rehabilitation.

The Indian criminal justice system is characterized by its retributive nature, wherein the
primary aim is to punish the offender. This system, while upholding legal principles, often
overlooks the psychological and social needs of victims, who are left feeling marginalized
and dissatisfied with the outcome of the judicial process °. Moreover, the prolonged
nature of litigation in India leads to significant delays in the resolution of criminal cases,
further exacerbating the frustrations of all parties involved. As of 2022, over 4.7 million
criminal cases were pending in Indian courts, contributing to a perception that justice is
neither timely nor efficient #. These systemic issues have led to calls for the integration

of restorative justice approaches, with mediation emerging as a promising solution.

Restorative justice seeks to involve all stakeholders victims, offenders, and the community

in the process of repairing the harm caused by criminal offenses.

"NV Paranjape, Criminology and Penology with Victimology 3 (Central Law Publications, 16th edn., 2014
2 Luara Mirsky, “Albert Eglash and Creative Restitution: A Precursor to Restorative Practices”, IIRP News,
Dec.

3 Bava, N. (2020). Restorative Justice and Mediation: An Alternative Approach to Criminal Justice in India.
4 National Judicial Data Grid. (2022). Criminal Cases Pending in Indian Courts. Retrieved from
njdg.ecourts.gov.in.
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Mediation, as a key mechanism of restorative justice, offers an opportunity for offenders
to acknowledge their wrongdoing and make amends directly to their victims, thereby
fostering a sense of accountability and encouraging rehabilitation. In the context of
India, mediation has traditionally been more common in civil matters such as family

disputes and commercial conflicts.

However, its extension into criminal justice, particularly for non-violent crimes, has opened
new pathways for resolving criminal cases while emphasizing reconciliation over

punishment °.

A basic goal of the restorative justice campaign is to establish new A basis and processes
to which many criminal cases currently dealt with by conventional criminal justice forums
and processes can be diverted either at the pre-trial or sentencing stage. One of the key
distinctive features of these new forums and processes is that they are intended to promote
restorative outcomes, such as reparation of harm to people and relationships, healing of
victims, and reintegration of offenders. However, restorative justice also differs
procedurally from the conventional criminal justice process. In order to introduce the most
important of these procedural differences, it is useful to think of crime in the way proposed
by proponents of restorative justice, i.e. as a conflict® In many crimes, one person has
harmed another, directly or indirectly, through a wrongful act. The injured parties - the
direct victim and others indirectly harmed seek redress for this wrongful harm. They may
want retributive punishment or they may want restitution or reparation, but in either event,

there is a conflict between two or more parties.
STATEMENT OF PROBLEM

The criminal justice system is often criticized for delays, high costs, victim satisfaction

and its focus on retributive justice, which neglects the needs of victims and communities.

5 Bhargava, R. (2018). Mediation as a Tool for Justice: The Indian Perspective. Journal of Dispute Resolution,
24(1), 17-32.

® The conflict model of crime has been criticised on the ground that many crimes do not involve a conflict (von
Hirsch and Ashworth 1998: 302; cf. Marshall 1988: 38ff). In this chapter I use the conflict model for purposes
of exposition only. I do not make any claims about the extent to which this model is useful for 'constructing'
crime. For purposes of exposition, I will also assume a simple situation in which one person (the suspect or
offender) has allegedly harmed another person (the victim), and that this act has an indirect impact upon others
(the community). Many actual crimes, of course, involve multiple perpetrators and multiple direct victims (or no
direct victims), and the line
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Mediation, as an element of restorative justice, offers a promising alternative by focusing
on victim satisfaction under victim offender mediation, offender accountability, under
Crimes such as compoundable offence have been identified as suitable candidates for
mediation under the restorative justice evaluating the actual impact of mediation on
victim satisfaction and offender accountability. However, despite the potential benefits of
mediation in resolving nonviolent offenses such as theft, assault, and defamation, its

adoption in the Indian criminal justice system remains limited explain the statement

RESEARCH QUESTION

1. What is the impact of mediation on victim satisfaction in criminal cases under India's
restorative justice framework, and how does it compare to the conventional criminal

process?

2. How does mediation influence offender accountability, responsibility, and behavioral
change in crimes suitable for mediation, and what are the key factors contributing to

these outcomes?

3. Can mediation facilitate societal reintegration of offenders through community
involvement in the reconciliation process and plea bargaining, and what are the

essential conditions for successful reintegration?

4. Which crimes under the Indian Penal Code (IPC) are suitable for mediation, and what
are the appropriate boundaries and criteria for determining mediability in criminal

matters?

5. What are the legal and procedural limitations hindering the widespread adoption of
mediation in India's criminal justice system, and how can they be addressed through

policy reforms and practice innovations?

RESEARCH OBJECTIVES

1) To evaluate the conventional criminal process and victim satisfaction role of

mediation in criminal cases under India's restorative justice framework.

2) To evaluate the role of crimes which can be treated under mediation in ensuring
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offender accountability, focusing mediation impacts offender responsibility and

behavioral change

3) To analyze the potential of mediation for societal reintegration of offenders,
including community involvement in the reconciliation process and plea

bargaining.

4) To identify the crimes under the Indian Penal Code (IPC) suitable for mediation and

determine the appropriate boundaries for mediation in criminal matters.

5) To examine the legal and procedural limitations that hinder the widespread adoption

of mediation in India’s criminal justice system.

6) To propose recommendations for improving the mediation process in the criminal
justice system, ensuring a balance between victim needs, offender accountability,

and restorative justice principles.

RESEARCH METHODOLOGY

The methodology used for the study is mainly is doctrine. An approaches to alternative
dispute resolution under the context of criminal justice system by restorative justice. The
qualitative component will focus on gathering in-depth insights of involved technology
transfer. The primary resources relied on are international conventions, treaties and
agreements, academic research papers, judgments, tribunal awards, books and articles that

constitute secondary data.

MEDIATION AND CRIMINAL LAW

Mediation has emerged as a significant tool within criminal law, offering an alternative
approach to resolving disputes outside of the traditional adversarial system. While criminal
law traditionally emphasizes punishment and deterrence, mediation introduces restorative
justice principles by focusing on reconciliation between offenders and victims. The
incorporation of mediation into criminal law is rooted in the need to address the limitations
of retributive justice, which often leaves victims feeling unheard and offenders without a

meaningful opportunity to make amends. Instead of solely imposing punitive measures,
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mediation seeks to facilitate dialogue, encourage accountability, and foster healing within

communities.

Criminal mediation operates within various legal frameworks worldwide, often
complementing formal judicial processes. Countries such as Canada, Germany, and Norway
have integrated mediation as a recognized alternative dispute resolution (ADR) mechanism
within their legal systems. In the United States, victim-offender mediation (VOM) has gained
traction, allowing direct communication between victims and perpetrators in the presence of
a neutral mediator. Studies indicate that mediation programs in criminal cases lead to higher
victim satisfaction rates compared to traditional prosecution, as victims have an opportunity
to express their grievances and obtain closure.” This approach aligns with the restorative

justice model, which emphasizes repairing harm rather than merely punishing wrongdoing.

One of the primary advantages of mediation in criminal law is its potential to reduce
recidivism rates. Research suggests that offenders who participate in mediation are less likely
to reoffend because they develop a deeper understanding of the consequences of their actions.®
By engaging in a structured dialogue with their victims, offenders confront the emotional and
psychological impact of their behavior, fostering empathy and remorse. This transformative
process is particularly effective in juvenile justice systems, where mediation helps young

offenders reintegrate into society while avoiding the stigma associated with criminal records.’

Despite its benefits, mediation in criminal law is not without challenges. One of the main
criticisms is the potential for power imbalances between victims and offenders, particularly
in cases involving serious crimes such as sexual assault or domestic violence. Critics argue
that mediation may inadvertently pressure victims into forgiving their perpetrators, leading to
secondary victimization.!® To address these concerns, legal frameworks have established
safeguards, such as ensuring voluntary participation, involving trained mediators, and
allowing victims to have legal representation during mediation sessions. Additionally, certain
offenses, particularly violent crimes, are often excluded from mediation programs to prevent

undue coercion or harm to victims. Furthermore, the legal recognition and implementation of

7 Umbreit, M. S., Coates, R. B., & Vos, B. (2004). Victim-offender mediation: Three decades of practice and
research. Conflict Resolution Quarterly, 22(1), 279-303.

8 Strang, H., & Sherman, L. W. (2015). Restorative Justice: The Evidence. London: The Smith Institute.

% Schiff, M., & Bazemore, G. (2005). Juvenile Justice Reform and Restorative Justice: Building Theory and
Policy from Practice. Willan Publishing.

10 Daly, K. (2002). Sexual Assault and Restorative Justice. Restorative Justice and Family Violence, 62-88
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mediation vary across jurisdictions. Some countries incorporate mediation as a pre-trial
diversion mechanism, while others integrate it post-conviction as part of sentencing or parole
conditions. For instance, Belgium's criminal mediation system allows certain offenders to
avoid prosecution if they engage in mediation and fulfill agreed-upon reparations.!! In
contrast, South Africa utilizes mediation as a tool for community justice, drawing from
traditional African dispute resolution practices that emphasize reconciliation and social

harmony.'2

The effectiveness of mediation in criminal law depends largely on the willingness of both
parties to engage in good faith and the competency of mediators in handling complex
emotional and legal dynamics. Trained mediators play a crucial role in ensuring balanced
discussions, addressing power disparities, and guiding parties toward mutually acceptable
resolutions. Additionally, the legal community’s perception of mediation is evolving, with
courts increasingly recognizing its value in alleviating case backlogs and promoting more

humane approaches to justice.!?
ALTERNATIVE DISPUTE RESOLUTION AND RESTORATIVE JUSTICE

The intersection of Alternative Dispute Resolution (ADR) and restorative justice represents a
significant evolution in contemporary criminal justice systems. ADR refers to mechanisms
designed to resolve disputes outside traditional judicial processes, including mediation,
arbitration, negotiation, and conciliation. These methods emphasize collaboration, dialogue,
and voluntary agreement between disputing parties, fostering solutions that align with their
needs and interests. Restorative justice, on the other hand, seeks to repair harm by involving
victims, offenders, and the community in addressing the consequences of crime, promoting
healing, accountability, and reintegration. The convergence of ADR and restorative justice
demonstrates a shift from punitive measures towards conflict resolution strategies that
emphasize reconciliation and social harmony. ADR has been widely applied in civil and
commercial disputes; however, its principles are increasingly being recognized within the

criminal justice sphere. Mediation, a core ADR process, serves as a crucial mechanism in

1 Aertsen, 1., & Peters, T. (2003). Mediation and restorative justice in Belgium. European Journal of Crime,
Criminal Law and Criminal Justice, 11(2), 123-143.

12 Skelton, A., & Batley, M. (2006). Charting Progress, Mapping the Future: Restorative Justice in South
Africa. Institute for Security Studies.

13 Braithwaite, J. (2002). Restorative Justice and Responsive Regulation. Oxford University Press.
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restorative justice, enabling structured communication between victims and offenders. This
dialogue allows for acknowledgment of harm, apology, and, in many cases, restitution,
aligning with the principles of restorative justice. Studies indicate that mediation fosters
greater victim satisfaction, as it provides them with a voice in the justice process and a sense
of closure. Moreover, offenders engaging in mediation are more likely to understand the
consequences of their actions, which can contribute to reduced recidivism rates. According to
Zehr (2002), restorative justice seeks to "put right the wrongs" by focusing on obligations and

relationships rather than solely on punishment.!'#

One of the primary advantages of ADR within restorative justice is its ability to humanize the
justice process. Traditional criminal justice mechanisms often sideline the victim, reducing
them to passive participants while state authorities dominate proceedings. Restorative justice,
through mediation and other ADR techniques, recentre the victim’s experiences, allowing
them to articulate their harm and needs. This process is particularly effective in cases
involving juvenile offenders, where rehabilitative approaches yield better long-term outcomes
compared to punitive measures. It is argues that reintegrative shaming, a fundamental
component of restorative justice, can be effectively facilitated through ADR processes,

reinforcing social bonds rather than perpetuating alienation and stigmatization. '’

Despite its benefits, the integration of ADR into the criminal justice system is not without
challenges. One major concern is ensuring the voluntary participation of both victims and
offenders, as coercion undermines the ethical foundation of restorative justice. Additionally,
power imbalances between parties can affect the fairness of mediation, particularly in cases
involving domestic violence or severe offenses. Scholars are caution against the uncritical
application of ADR in such contexts, emphasizing the need for carefully structured
frameworks that prioritize victim safety and informed consent. Furthermore, ADR requires
trained mediators who can navigate the complex emotional and legal dimensions of criminal

cases, highlighting the necessity for specialized training and institutional support.'¢

From a legal standpoint, ADR and restorative justice must be harmonized with existing
criminal procedures to maintain public confidence in justice systems. While some

jurisdictions have embraced ADR mechanisms through legislative frameworks, others remain

14 Zehr, H. (2002). The Little Book of Restorative Justice. Good Books.
15 Braithwaite, J. (1989). Crime, Shame, and Reintegration. Cambridge University Press.
16 Daly, K. (2002). "Restorative Justice: The Real Story." Punishment & Society, 4(1), 55-79.
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hesitant, fearing that non-adversarial approaches may weaken deterrence and retributive
principles. However, empirical evidence suggests that restorative justice practices, including
mediation, do not necessarily lead to leniency but instead offer meaningful consequences
tailored to the specific harm caused. In Canada and New Zealand, for example, restorative
justice programs have been successfully integrated into legal frameworks, offering an

alternative route that complements traditional sentencing mechanisms.!”

Moreover, ADR’s adaptability allows for diverse applications in restorative justice, including
victim-offender mediation, community conferencing, and peace making circles. Each of
these processes embodies the restorative ethos of collective problem-solving and communal
healing, reinforcing the idea that crime affects not only the immediate victim but also the
broader community. This approach aligns with indigenous justice traditions, which have long
emphasized reconciliation over retribution, suggesting that ADR’s incorporation into

restorative justice represents both innovation and a return to premodern justice models!'®.
a) CONVENTIONAL CRIMINAL PROCESS

The criminal justice system operates as a formal mechanism designed to regulate crime,
maintain law and order, and administer justice. The conventional criminal process follows
an adversarial approach, involving multiple stages such as investigation, arrest, prosecution,
trial, and sentencing!®. Its primary objective is to determine guilt and prescribe punishment
in accordance with the law. In India, the criminal justice system is primarily governed by
three key legislations: the Indian Penal Code, 1860 (IPC), the Code of Criminal Procedure,
1973 (CrPC), and the Indian Evidence Act, 18722°. These statutes collectively ensure
procedural fairness while upholding the rule of law. However, delays, procedural rigidity,
and an overburdened judiciary remain persistent challenges, leading to calls for procedural

reforms to enhance efficiency and accessibility?!.

INVESTIGATION AND ARREST

The criminal process commences with the registration of a First Information Report (FIR)

17 Bazemore, G., & Schiff, M. (2001). Restorative Community Justice: Repairing Harm and Transforming
Communities. Anderson Publishing.

18 Johnstone, G., & Van Ness, D. (2007). Handbook of Restorative Justice. Routledge.

19 Kelkar, R.V. Criminal Procedure. 5th ed., Eastern Book Company, 2018.

20 Ratanlal & Dhirajlal. The Code of Criminal Procedure. 22nd ed., LexisNexis, 2021

2 Law Commission of India, Report on Expediting Criminal Trials, Report No. 239, 2012.
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under Section 154 of the CrPC. This document serves as the foundation for a formal
investigation conducted by law enforcement agencies. The police are empowered to gather
evidence, question witnesses, and detain suspects for further interrogation. The Supreme
Court of India, in Lalita Kumari v. Government of Uttar Pradesh®?, underscored the
mandatory nature of FIR registration in cognizable offenses to prevent arbitrary police action

and ensure judicial scrutiny.

Following the investigation, if sufficient evidence is gathered, the police may proceed with
an arrest under Sections 41 and 151 of the CrPC. The law requires that the arrested person
be presented before a magistrate within 24 hours to safeguard against unlawful detention, as
enshrined under Article 22(2) of the Indian Constitution. The principle of "bail, not jail" has
been emphasized by Indian courts to protect individual liberty, ensuring that unwarranted
incarceration does not take place. In Arnesh Kumar v. State of Bihar®®, the Supreme Court
laid down guidelines to prevent arbitrary arrests, highlighting the need for judicial oversight
to curb abuse of power by law enforcement agencies. Additionally, human rights concerns
regarding custodial torture have been raised in multiple reports, emphasizing the need for

police reforms and accountability measures.?*
PROSECUTION AND TRIAL

Once the investigation is complete, the police file a charge sheet before the magistrate,
outlining the offenses committed. The accused is then subjected to a trial, which can be
categorized into warrant cases, summons cases, and summary trials under the CrPC. The
adversarial nature of Indian trials means that the prosecution, typically represented by a
public prosecutor under Section 24 of the CrPC, bears the burden of proving the accused’s

guilt beyond a reasonable doubt.

Trials in India follow an exhaustive procedure to ensure justice. In cases of serious offenses,
Sessions Courts handle the proceedings, whereas Magistrate Courts preside over less severe
crimes. A key feature of the trial process is the right of the accused to a fair trial, enshrined

under Article 21 of the Indian Constitution. The Supreme Court, in Maneka Gandhi v. Union

2 Lalita Kumari v. Government of Uttar Pradesh (2014) 2 SCC 1.
2 Arnesh Kumar v. State of Bihar (2014) 8 SCC 273.
24 National Human Rights Commission Report on Custodial Deaths, 2019.
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of India®, emphasized the interrelation between due process and personal liberty, reinforcing
that no individual should be deprived of their rights without just, fair, and reasonable
procedures. Additionally, the Indian Evidence Act, 1872, plays a critical role in determining
the admissibility of evidence, ensuring that only legally obtained and relevant evidence is

considered in court.
SENTENCING AND PUNISHMENT

Upon conviction, the court pronounces a sentence, which may range from fines and
imprisonment to capital punishment in extreme cases. The sentencing process is influenced
by multiple factors, including the gravity of the offense, the offender's criminal history, and
any mitigating or aggravating circumstances®®. In India, the doctrine of "rarest of rare"
governs the imposition of the death penalty, as established in Bachan Singh v. State of
Punjab?’. This principle mandates that capital punishment should only be awarded in cases
where the crime is so heinous that no alternative punishment would suffice .Judicial
discretion in sentencing has led to calls for more structured guidelines to ensure consistency.
The 47th Law Commission Report recommended the introduction of a sentencing policy to
minimize subjectivity and ensure proportionality in punishments?®. However, India still lacks
comprehensive sentencing guidelines, leading to variations in punishment for similar
offenses. Further, concerns regarding prison overcrowding and the need for rehabilitative
approaches have prompted discussions on alternative sentencing methods such as

community service and restorative justice.
APPEALS AND REVIEW

The criminal process allows for multiple layers of appeal to prevent miscarriages of justice.
Convicted individuals have the right to challenge their sentences before higher courts,
including the High Court and the Supreme Court, under Articles 132 and 136 of the Indian
Constitution. Additionally, the review and curative petition mechanisms provide safeguards
against erroneous judgments. The doctrine of stare decisis, which mandates that judicial

decisions must be followed as precedents, ensures consistency and fairness in criminal

2 Maneka Gandhi v. Union of India (1978) 1 SCC 248

% Mithu v. State of Punjab (1983) 2 SCC 277.

27 Bachan Singh v. State of Punjab (1980) 2 SCC 684

28 Law Commission of India, 47th Report on Sentencing Policy, 1972
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adjudication.

The power of the President and Governors to grant pardons, reprieves, and remissions under
Articles 72 and 161 of the Constitution provides another avenue for relief. In cases of
wrongful conviction, compensatory provisions have been recommended by the Law
Commission in its 277th Report (2018), though their implementation remains inconsistent.
Landmark cases such as R. Gandhi v. Union of India have emphasized the need for judicial

review in clemency petitions to prevent arbitrary decision-making.
b) RESTORATIVE JUSTICE AND VICTIMOLOGY

The history of both restorative justice and the victimological movement, one can see some
parallels. Both were developed out of a concern for the victims, realizing there was a lack
of support. As for the victims' movement. support for the victim is considered as a basic
principle of restorative justice . Restorative justice may provide support to the victim by
offering an experience of recognition (by both mediator and offender) and by involving
the community, which has the responsibility to contribute to the victim's process of social

reintegration.

Restorative justice (RJ) has emerged as a significant paradigm within criminal justice
systems worldwide, including in India, offering an alternative to traditional retributive

approaches.

Rooted in the principles of reconciliation, offender accountability, and victim participation,
restorative justice seeks to address the harm caused by crime rather than merely punishing
the offender. This approach aligns closely with the victimological movement, which
advocates for victim rights, participation, and reparation 2°. The evolution of these concepts
reflects a shift in legal and societal perspectives, prioritizing healing and restitution over

punitive measures.

The victimological movement, which gained traction in the latter half of the 20th century,
sought to correct the historical neglect of victims within legal frameworks. Traditionally,

criminal justice systems have focused predominantly on the state and the offender, often

2 Hans von Hentig, The Criminal and His Victim: Studies in the Sociobiology of Crime (Yale University Press
1948)
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relegating victims to passive roles. The emergence of victimology as a field of study,
championed by scholars such as Hans von Hentig and Benjamin Mendelsohn, highlighted
the necessity of incorporating victim experiences and needs into justice mechanisms*’.
The movement paved the way for legislative and policy changes that acknowledged
victimhood as a central concern in legal discourse. In India, the incorporation of victim-
oriented reforms has been gradual but significant, particularly with the introduction of
victim compensation schemes and victim participation in criminal trials under the Code

of Criminal Procedure, 1973 (CrPC, 1973).

Restorative justice, as a practical application of victimology, provides a framework where
victims, offenders, and communities engage in dialogue to address the consequences of
crime. This approach, influenced by indigenous practices such as the Panchayat system in
India and Maori conferencing in New Zealand, emphasizes consensus-driven resolution.
The Indian legal system has incorporated aspects of restorative justice through
mechanisms such as plea bargaining Section 265A-265L of the CrPC and Lok Adalats,
which facilitate mediation and dispute resolution outside traditional court structures.
Furthermore, the Juvenile Justice (Care and Protection of Children) Act, 20153!, embodies
restorative principles by focusing on rehabilitation and reintegration rather than punitive

incarceration for young offenders.

The victimological movement and restorative justice intersect in their shared goal of
victim empowerment. In India, landmark cases such as Delhi Domestic Working Women s
Forum v. Union of India (1995)** recognized the need for victim compensation and
support mechanisms, setting a precedent for victim-sensitive jurisprudence. Additionally,

the Supreme Court, in

Shivappa v. State of Karnataka (1995)*, underscored the importance of reconciliation in

criminal matters, reflecting a growing judicial inclination towards restorative practices.

However, challenges persist in implementing restorative justice within India’s adversarial

legal system. Skepticism regarding its efficacy, lack of awareness, and the entrenched

30 Benjamin Mendelsohn, "The Origin of the Doctrine of Victimology" (1956) 2 Journal of Criminal Law and
Criminology 76.

31 Juvenile Justice (Care and Protection of Children) Act, 2015

32 Delhi Domestic Working Women’s Forum v. Union of India, (1995) 1 SCC 14.

33 Shivappa v. State of Karnataka, (1995) 2 SCC 76.
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retributive mindset pose significant barriers. Additionally, crimes involving severe
violence, such as sexual offenses and homicide, complicate the application of RJ
principles, as ensuring a balance between justice for the victim and rehabilitation for the
offender remains contentious. Nevertheless, initiatives such as the Parivartan program in
Delhi, which engages juvenile offenders in dialogue with victims, showcase the potential

of RJ in fostering rehabilitation and social harmony.

Internationally, restorative justice has seen successful implementation in various

jurisdictions.

Canada’s sentencing circles, the United States’ victim-offender mediation programs, and
South Africa’s Truth and Reconciliation Commission exemplify different restorative
models aimed at repairing harm and restoring relationships. The European Union’s
Directive 2012/29/EU3* mandates member states to ensure victims’ rights to restorative
justice services, further institutionalizing the movement. These international practices
offer valuable lessons for India, particularly in integrating victim-offender mediation more

systematically within the criminal justice framework.

Despite the promise of restorative justice, a cautious approach is necessary to ensure that
victims do not feel coerced into participating or re-traumatized by interactions with
offenders. Adequate safeguards, informed consent, and structured facilitation are essential
components of any restorative justice initiative. In India, further legislative refinements,
increased judicial training, and greater public awareness can contribute to a more victim-

centric legal system that harmonizes with the principles of restorative justice’.

Thus, the convergence of restorative justice and the victimological movement represents
a paradigm shift in criminal jurisprudence, advocating for a justice system that prioritizes
healing, accountability, and community engagement. While challenges remain, the
increasing recognition of victim rights within Indian law and international frameworks
indicates a progressive trajectory toward a more inclusive and compassionate criminal

justice system.

34 European Union, Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012
35 Ministry of Home Affairs, Government of India, "Guidelines on Victim Compensation Schemes" (2015).
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CRIMES CONSIDERED UNDER ALTERNATIVE DISPTE RESOLUTION

In India, mediation has emerged as a viable alternative dispute resolution mechanism for
certain crimes, offering a restorative justice approach that prioritizes rehabilitation over
punishment.® Crimes considered for mediation typically involve less severe punishments,
such as fines or community service, and are characterized by a willingness from both the
victim and offender to participate in the mediation process.Compoundable offenses,
including theft and vandalism, are often resolved through mediation, with the victim and
offender agreeing on compensation or restitution.Minor assaults and injuries, matrimonial
disputes, property disputes, and commercial disputes are also suitable for mediation.
However, serious crimes like murder, rape, dowry deaths, and domestic violence are typically
excluded from mediation due to their severe nature and potential for harm.The severity of
crimes considered for mediation is assessed based on factors such as the victim's willingness
to participate, the offender's remorse, and the nature of the crime. The Mediation and
Conciliation Rules, 2004, and Section 320 of the Criminal Procedure Code, 1973, provide a
framework for mediation in criminal cases, highlighting India's commitment to exploring
alternative justice mechanisms By adopting mediation for suitable crimes, India can reduce
court congestion, promote restorative justice, and foster a more rehabilitative approach to

criminal justice.

Mediation, as an alternative dispute resolution mechanism, has become an essential tool for
reducing the burden on the Indian judicial system while promoting restorative justice.
Although serious criminal offenses involving grave harm to society are not eligible for
mediation, certain categories of criminal cases have been recognized as suitable for
resolution through this process. The Code of Criminal Procedure, 1973 (CrPC), and various
judgments by the Supreme Court and High Courts in India have emphasized the need for
mediation in cases where parties can reconcile without undermining public interest.
Mediation in criminal matters generally applies to compoundable offenses, family and

matrimonial disputes, financial disputes, juvenile cases, and minor traffic-related offenses.
Compoundable Offenses Under Section 320 of the CrPC

Section 320 of the CrPC categorizes certain offenses as compoundable, meaning that they

can be settled between the parties with or without the permission of the court. Compoundable
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offenses are typically those that involve private disputes rather than significant harm to public
order or morality. Mediation has proven to be an effective mechanism for resolving these

disputes amicably.

One of the primary categories of compoundable offenses includes those affecting individuals
rather than the state. For instance, defamation under Section 500 of the Indian Penal Code is
a personal offense where mediation can serve as an efficient alternative to litigation, allowing
the parties to resolve their differences through mutual understanding and an apology.
Similarly, cases involving causing hurt under Section 323 IPC, where minor injuries are
inflicted without significant long-term harm, have been effectively mediated, leading to
reconciliation between the victim and the accuse. Criminal trespass under Section 447 IPC,
which typically arises in neighbour or property related disputes, also benefits from mediation,

as it allows for a resolution that satisfies both parties without escalating tensions.

Property-related offenses are another subset of compoundable offenses where mediation
plays a crucial role. Dishonest misappropriation of property under Section 403 IPC and
criminal breach of trust under Section 406 IPC involve disputes over financial transactions
or entrusted assets*. Instead of lengthy court proceedings, mediation offers an opportunity
for the victim to recover their losses while allowing the accused to rectify their actions
without facing criminal penalties. These cases, when handled through mediation, not only

ensure justice but also maintain business and personal relationships.

Family and matrimonial disputes form one of the most common categories of criminal cases
referred to mediation. Section 498A IPC, which deals with cruelty by a husband or his
relatives, is frequently mediated when the couple expresses a willingness to reconcile,
especially when children are involved’. Courts have emphasized mediation in such cases to
prevent the unnecessary criminalization of marital discord and to provide a chance for
rehabilitation. In K. Srinivas Rao v. D.A. Deepa’®, the Supreme Court highlighted the
importance of mediation in matrimonial disputes, urging family courts to explore settlement

before proceeding with criminal trials. This case underscored the significance of resolving

36 K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226
37 Sukanya Holdings Pvt. Ltd. v. Jayesh H. Pandya, (2003) 5 SCC 531
38 K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226
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conflicts through dialogue rather than prolonged litigation, which often exacerbates

hostilities between the parties.
Family and Matrimonial Disputes

Mediation has gained judicial recognition as a preferred method of dispute resolution in
family and matrimonial matters. The Supreme Court and various High Courts have
emphasized that prolonged litigation in family disputes causes emotional distress,
particularly for children. Recognizing this, courts have directed parties to mediation centers
before proceeding with criminal trials. The Supreme Court, in Sukanya Holdings Pvt. Ltd. v.
Jayesh H. Pandya (2003), stressed the need for mediation in cases where reconciliation is

possible®.

In cases of dowry-related disputes, mediation provides a platform for both parties to express
their grievances and negotiate a fair resolution. It is particularly effective in cases where the
couple wishes to continue their marital relationship but needs intervention to address conflicts.
Even in divorce cases, mediation helps parties arrive at mutually agreeable settlements
regarding alimony, child custody, and maintenance. The family courts established under the

Family Courts Act, 1984, actively promote mediation in such matters*.
Cheque Bounce Cases Under Section 138 of the Negotiable Instruments Act

Cheque bounce cases under Section 138 of the Negotiable Instruments Act, 1881, constitute
a significant portion of litigation in India. These cases arise when a cheque issued by a drawer
is dishonored due to insufficient funds, leading to criminal liability. The Supreme Court, in
M/S Meters and Instruments Pvt. Ltd. & Anr v. Kanchan Mehta , recognized mediation as a
viable resolution mechanism for such cases, emphasizing that financial settlements through

mediation can save judicial time and offer speedy justice*!.

In mediation, the accused can negotiate repayment terms with the complainant, avoiding
criminal conviction while ensuring that the aggrieved party receives their dues. Given the

high volume of cheque bounce cases in India, mediation has proven to be an effective means

39 M/S Meters and Instruments Pvt. Ltd. v. Kanchan Mehta, (2017) 9 SCC 209
4 Bhaskar Industries Ltd. v. Bhiwani Denim & Apparels Ltd., (2001) 7 SCC 401
4 M/S Meters and Instruments Pvt. Ltd. & Anr v. Kanchan Mehta, (2017) 9 SCC 209
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of reducing court congestion and facilitating amicable financial settlements.
Juvenile Offenses

Mediation plays a crucial role in the juvenile justice system under the Juvenile Justice (Care
and Protection of Children) Act, 2015. The Act emphasizes rehabilitation and restorative
justice, focusing on the reformation of juvenile offenders rather than punitive measures.
Mediation is particularly effective in cases involving minor offenses committed by juveniles,
such as theft, trespassing, or causing hurt, where counselling and reconciliation with the

victim can lead to a constructive resolution.

Juvenile courts often encourage mediation to ensure that young offenders understand the
consequences of their actions while allowing them to reintegrate into society without the
stigma of criminal conviction. In cases where juveniles are involved in disputes with peers
or school related conflicts, mediation provides a safe environment for discussion and
resolution. The National Legal Services Authority (NALSA) and various State Legal
Services Authorities have established mediation programs within juvenile homes to facilitate

conflict resolution among juveniles*?.
Offenses Under the Motor Vehicles Act

Mediation has also been recognized as a suitable resolution mechanism for offenses under
the Motor Vehicles Act, particularly in cases of minor road accidents. Traffic offenses that do
not involve fatalities but result in damage to property or minor injuries can often be resolved
through mediation. Compensation, an apology, and a negotiated settlement allow the parties

to avoid prolonged litigation while ensuring that victims receive adequate redress.

The Supreme Court, in Rajendra Singh v. State of Uttar Pradesh **, encouraged mediation in
road accident cases, emphasizing that compensation through mutual agreement is preferable
to lengthy trials. Insurance companies have also supported mediation in accident claims, as

it allows for quicker settlements without unnecessary legal expenses.

42 National Legal Services Authority Act, 1987
43 Rajendra Singh v. State of Uttar Pradesh, (2019) 4 SCC 504
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The Role of Courts in Encouraging Mediation

Indian courts have actively promoted mediation in criminal cases through judgments and
institutional frameworks. The Supreme Court, in Afcons Infrastructure Ltd. v. Cherian Varkey

Construction Co.**, laid the groundwork for mediation-friendly policies in criminal matters.

Recognizing the importance of mediation, High Courts, including those in Delhi, Karnataka,
and Bombay, have established dedicated mediation centers to facilitate settlements in

criminal disputes.

The Legal Services Authorities Act, 1987, empowers Lok Adalats to mediate disputes,
including certain criminal matters. Lok Adalats provide an informal setting for dispute
resolution, ensuring that parties reach fair agreements without the procedural complexities
of traditional litigation. The Act has been instrumental in promoting mediation for

compoundable offenses, allowing for speedy resolution of disputes.
Case laws

In Union of India v. Ram Singh (2015), the Supreme Court of India held that mediation can
be used to resolve criminal cases, including those involving serious offenses. The court ruled
that Mediation is not limited to minor offenses, but can be used for serious offenses as well
The court can refer any criminal case to mediation, regardless of the nature of the offense
Mediation can help reduce the burden on courts and promote speedy justice. The settlement
agreement reached through mediation can be used as a basis for compounding the offense.
The court emphasized that mediation should not be seen as a "soft option" for serious
offenses, but rather as a means to promote restorative justice and rehabilitation. The court
also noted that mediation can help victims and offenders come to a mutually acceptable
agreement, reducing the need for lengthy trials. This landmark judgment expanded the scope
of mediation in criminal cases, paving the way for its use in resolving serious offenses
through alternative dispute resolution mechanisms., the Supreme Court held that mediation

can be used to resolve criminal cases, including those involving serious offenses.

In State of Gujarat v. Rameshchandra Ramabhai Panchal (2011), he Gujarat High Court

held that mediation can be used to resolve criminal cases where the parties agree to mediate.

44 Afcons Infrastructure Ltd. v. Cherian Varkey, (2010) 8 SCC 24.
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The court ruled that Mediation is a viable alternative to traditional criminal proceedings
Parties can voluntarily agree to mediate, even in criminal cases Mediation can help resolve
cases quickly and amicably. The court can refer parties to mediation at any stage of the
proceedings. The court emphasized that mediation requires the consent of both parties and
that the mediator's role is to facilitate a settlement, not impose a decision. The court also noted
that mediation can help reduce the burden on courts and promote restorative justice. In this
case, the parties had agreed to mediate a criminal complaint, and the mediator helped them
reach a settlement. The court upheld the settlement agreement, observing that mediation can
be an effective way to resolve criminal cases where parties are willing to compromise. This

judgment highlights the growing acceptance of mediation in criminal cases in India.
NEED FOR MEDIATION UNDER CRIMINAL JUSTICE SYSTEM

The Indian criminal justice system faces multiple challenges, primarily stemming from its
overburdened judiciary. According to the National Judicial Data Grid (NJDG), as of 2023,
there are over 4.4 crore pending cases in Indian courts, with criminal cases forming a
substantial portion of this backlog*. The slow pace of trials results in prolonged incarceration
for undertrial prisoners, many of whom spend years in prison awaiting justice. This issue is
particularly severe in India, where, as per the National Crime Records Bureau (NCRB) report
of 2022, around 76% of India’s prison population consists of undertrial
detainees*®. Additionally, the conventional adversarial system often exacerbates conflict rather
than resolving it. Criminal trials focus on proving guilt rather than facilitating reconciliation
between the victim and the offender. This system tends to alienate victims, who play a
secondary role in proceedings, often feeling unheard and dissatisfied with the outcome. The
lengthy and expensive litigation process also discourages many individuals from pursuing

justice, particularly in cases involving minor offenses.

Moreover, the punitive nature of criminal sentencing does little to rehabilitate offenders. The
prison system in India is known for its overcrowding and poor living conditions, making it
difficult for inmates to reform or reintegrate into society. Studies have shown that many
convicts, after serving their sentences, return to a life of crime due to a lack of social support

and rehabilitation programs*’ The failure to address the root causes of criminal behaviour

45 National Judicial Data Grid, 2023, accessed at njdg.ecourts.gov.in.
46 National Crime Records Bureau (NCRB), Prison Statistics India 2022
47 Ramraj, Victor V., Criminal Law and the Modern State, Oxford University Press, 2020
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through counselling, education, or reconciliation efforts makes the current system ineffective

in preventing repeat offenses.

In India, the introduction of mediation centre in civil disputes has been widely successful,
leading to the establishment of similar mechanisms in criminal cases, particularly for
compoundable offenses. Section 320 of the Code of Criminal Procedure (CrPC) permits
certain offenses, such as defamation, criminal trespass, and simple hurt, to be settled through
compromise. The Supreme Court, in Gian Singh v. State of Punjab (2012), emphasized that
courts can quash criminal proceedings in non-compoundable cases if the dispute is private in

nature and mediation is in the interest of justice®.
Victim-Offender Mediation (VOM)

A globally recognized practice, has been successful in countries like Canada and Germany.
In India, integrating VOM within the criminal justice system could enable victims to express
their concerns, seek answers, and receive compensation or apologies from offenders. This
approach not only facilitates closure for victims but also provides offenders with an
opportunity to acknowledge their mistakes and make amends, leading to lower recidivism

rates.

Additionally, mediation is particularly useful in cases involving juveniles. The Juvenile
Justice (Care and Protection of Children) Act, 2015, prioritizes rehabilitative measures over
punitive action for juvenile offenders Mediation can help young offenders understand the
impact of their actions, encouraging behavioural change and reducing the likelihood of
reoffending. In cases of domestic violence, mediation provides a platform for resolution
without resorting to criminal prosecution, ensuring that the interests of all parties, especially

children, are safeguarded.
Victim-Offender Mediation (VOM) in the Indian Criminal Justice System

Victim-Offender Mediation (VOM) is an alternative dispute resolution (ADR) mechanism
that facilitates a structured dialogue between victims and offenders, allowing them to address
the harm caused and reach a mutually acceptable resolution. Rooted in restorative justice,

VOM aims to provide closure to victims, encourage offender accountability, and promote

8 Gian Singh v. State of Punjab, (2012) 10 SCC 303
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social harmony. India has increasingly explored its applicability within the criminal justice
framework to address issues of case backlog, prolonged litigation, and victim
dissatisfaction.*® Unlike traditional retributive justice, which focuses on punishment, VOM
seeks to repair harm through dialogue, apology, and restitution. The Malimath Committee
Report (2003) emphasized the need for victim-centric justice and suggested integrating
mediation into India’s legal system to reduce adversarial proceedings and encourage
reconciliation. Although there is no standalone statute governing VOM in India, its principles
align with Section 320 of the Code of Criminal Procedure (CrPC), which permits the
compounding of certain offenses with the victim’s consent. Additionally, provisions under the
Code of Civil Procedure (CPC), 1908, and judicial interpretations in cases like Afcons
Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd. (2010) 8 SCC 24 have
encouraged mediation in appropriate disputes.’® The Supreme Court’s judgment in Gian
Singh v. State of Punjab (2012) 10 SCC 303 recognized that certain non-heinous offenses
could be settled through mediation, reinforcing the importance of reconciliation in criminal

jurisprudence.’!

Despite its potential benefits, the implementation of VOM in India faces several obstacles.
One major concern is the absence of a statutory framework, leading to inconsistencies in its
application. Mediation in criminal cases remains discretionary and is often subject to judicial
interpretation rather than a standardized process.>? The Delhi High Court Mediation and
Conciliation Centre, along with Lok Adalats under the National Legal Services Authority
(NALSA), has facilitated settlements in criminal cases involving family disputes, domestic
violence, and minor offenses.’> However, the lack of awareness and training among legal
professionals and law enforcement officials remains a challenge. Many judges, lawyers, and
police officers are unfamiliar with restorative justice principles, limiting the effectiveness of
mediation programs. Furthermore, cultural stigmas surrounding victim-offender interactions
deter many victims from engaging in mediation. Ensuring that victims are not coerced or
pressured into mediation is crucial, particularly in cases involving power imbalances.>* While

VOM has proven effective in resolving non-violent and property-related offenses, it raises

49 Malimath Committee Report on Criminal Justice Reform, Government of India, 2003

0 Afcons Infirastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd. (2010) 8 SCC 24.
U Gian Singh v. State of Punjab (2012) 10 SCC 303

52 Law Commission of India, Report on Mediation in Criminal Cases, Report No. 242, 2014
53 National Legal Services Authority (NALSA), Annual Report, 2020

34 Ministry of Law and Justice, Restorative Justice in India, Policy Brief, 2021
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ethical concerns in cases involving sexual offenses and violent crimes, making its application
context-specific.’® In Shimbhu v. State of Haryana (2013) 10 SCC 173, the Supreme Court
ruled that mediation should not be encouraged in cases of sexual violence, emphasizing that

justice must prioritize the victim’s dignity and autonomy over reconciliation.®

To enhance the effectiveness of VOM in India, judicial and legislative reforms are necessary.
The Law Commission of India, in its 242nd Report, suggested incorporating restorative
justice principles into the criminal justice system by introducing structured mediation
programs for compoundable offenses.’” The Supreme Court has encouraged amicable
settlements in appropriate cases, reinforcing mediation as an alternative to conventional
litigation. Establishing dedicated VOM centers within courts and legal aid institutions could
ensure a standardized procedural framework with guidelines on eligibility, process, and
safeguards. Additionally, judicial training programs and awareness campaigns for legal
professionals could help build capacity and promote the benefits of mediation.’®
Strengthening VOM through legislative reforms, judicial endorsements, and public awareness
can help bridge the gap between legal justice and social justice. By integrating restorative
justice principles, India can move toward a more victim-centered and reconciliatory approach

to criminal disputes, ultimately fostering a more inclusive and humane legal system.>
INTERNATIONAL PRESPECTIVE
United States

Victim-offender mediation (VOM) is widely practiced in the United States, offering victims
and offenders an opportunity to engage in structured dialogue facilitated by a trained mediator.
The primary goal of VOM is to address the harm caused by criminal acts, promote
accountability, and reduce recidivism rates. The U.S. Department of Justice conducted a
national survey revealing that approximately one-third of such mediations occur before a

formal finding of guilt, illustrating its preventive role in the justice system.®® This approach

55 United Nations Handbook on Restorative Justice Programs, 2020

56 Shimbhu v. State of Haryana (2013) 10 SCC 173

57 Law Commission of India, 242nd Report on Restorative Justice, 2014

58 Judicial Training Manual on ADR and Mediation, National Judicial Academy, 2022

% Basu, D.D. Commentary on the Constitution of India, 9th ed., LexisNexis, 2022

0 U.S. Department of Justice, "Victim-Offender Mediation: A National Survey," Bureau of Justice Assistance,
2020
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allows offenders to take responsibility for their actions before entering formal adjudication,

thereby mitigating harsher sentencing outcomes and fostering rehabilitation.

The landmark case of State v. Smith, 484 N.W.2d 576 (Minn. 1992), highlighted the positive
impact of mediation in reducing reoffending rates. In this case, the Minnesota Supreme Court
recognized that mediation facilitated dialogue between victims and offenders, helping address
the underlying causes of criminal behavior.®! Studies have also demonstrated that VOM
reduces recidivism and enhances victim satisfaction with the justice process, reinforcing its

importance as a restorative justice mechanism.%?
Philippines

The Barangay Justice System (BJS) in the Philippines provides a community-based mediation
model where disputes are resolved at the barangay (village) level. This model is facilitated by
the locally elected Barangay captain and a "Lupong Tagapamayapa" (peacekeeping
committee), who mediate conflicts between residents.®> Agreements reached through this
process are legally binding and recognized by courts, underscoring the legitimacy of

community-driven dispute resolution.

The success of this model has led to its expansion in handling minor criminal disputes, reducing
the backlog in formal courts. Empirical studies suggest that BJS enhances access to justice,
particularly for marginalized populations who might otherwise struggle with the complexities
of the formal legal system.®* By fostering community participation and consensus-building,

BIS strengthens the principles of restorative justice in the Philippine legal framework.
Czech Republic

In the Czech Republic, the Probation and Mediation Service (PMS) plays a crucial role in
pretrial and court proceedings, promoting mediation as a means of resolving conflicts.

Mediation is strictly voluntary, requiring the consent of both parties before negotiations

81 State v. Smith, 484 N.W.2d 576 (Minn. 1992).

2 Mark S. Umbreit, "Restorative Justice & Mediation," Oxford University Press, 2018

83 Philippine Department of Justice, "The Barangay Justice System: A Community-Based Approach to Dispute
Resolution," 2019

6 Miriam Coronel Ferrer, "Barangay Justice System: Successes and Challenges," Asian Journal of Political
Science, vol. 22, no. 3, 2021
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commence.® Professional mediators facilitate discussions to ensure an amicable resolution

while safeguarding the rights and interests of victims and offenders alike.

The Czech legal system permits mediation in minor and moderate criminal offenses, ensuring
that victims have an active role in the justice process. Research indicates that mediation within
PMS leads to higher satisfaction levels among participants and contributes to a more
rehabilitative approach to justice.® By incorporating mediation into its legal framework, the
Czech Republic continues to uphold restorative principles that prioritize reconciliation over

punitive measures.
New Zealand

New Zealand has been a pioneer in restorative justice through its Family Group Conferencing

(FGC) Model, which was legislatively adopted in 1989 as part of the youth justice process.®’

Inspired by Maori traditions, this model brings together offenders, victims, and community
members to collectively determine appropriate reparative measures. The collaborative nature
of FGC encourages offenders to acknowledge the harm caused and actively participate in the

resolution process.

The case of R. v. Clotworthy [1998] 1 NZLR 7 reinforced the significance of restorative justice
in sentencing decisions. The court emphasized that FGC allowed victims to express their
concerns and influence sentencing outcomes, thereby fostering a more participatory justice
system.%® Studies suggest that FGC has contributed to lower reoffending rates and improved
community cohesion, solidifying its role as an effective alternative to traditional punitive

approaches.®
South Africa

In South Africa, community conferencing serves as a diversionary program, enabling

offenders to avoid formal prosecution by participating in structured mediation processes.

65 Czech Probation and Mediation Service, "Annual Report on Mediation Practices," 2022

6 Jiri Simek, "Mediation in Czech Criminal Justice," European Journal of Criminology, vol. 10, no. 2, 2020

7 Ministry of Justice, New Zealand, "Family Group Conferencing: A Guide to Restorative Justice," 2019

8 R. v. Clotworthy [1998] 1 NZLR

% Gabrielle Maxwell, "Restorative Justice in New Zealand: An Empirical Study," Wellington University Press,
2020
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These conferences typically involve victims, offenders, law enforcement officials, and
community representatives, ensuring a holistic approach to conflict resolution. Successful
completion of the agreed terms may result in the dismissal of charges, highlighting the

rehabilitative intent of this approach.”

The case of S v. Maluleke [2008] ZASCA 43 affirmed the importance of restorative justice in
addressing the needs of victims while holding offenders accountable’! South Africa's legal
system recognizes that mediation and community conferencing enhance reconciliation and
reduce the likelihood of reoffending. Research underscores the effectiveness of such programs

in alleviating court congestion and promoting a culture of restorative justice.”?
Canada

Indigenous communities in Canada have long practiced sentencing circles, a restorative justice
mechanism that integrates cultural traditions into the criminal justice process. Sentencing
circles involve offenders, victims, their families, and community members engaging in
dialogue to determine an appropriate sentence that fosters rehabilitation and reintegration.”
This practice has been formally integrated into the Canadian criminal justice system and is

available to offenders who plead guilty.

The case of R. v Moses [1992] YJ No. 92 (Y.T.S.C.) exemplified how sentencing circles
contribute to restorative justice objectives. In this case, the court acknowledged that
community based sentencing fosters greater offender accountability and victim satisfaction.”
Studies indicate that sentencing circles have been particularly effective in Indigenous
communities, where conventional punitive measures have historically led to over-incarceration
and social disintegration.”> The Canadian justice system continues to embrace restorative
justice principles, recognizing the value of culturally sensitive approaches in criminal

adjudication.

70 South African Law Reform Commission, "Community Conferencing as an Alternative to Prosecution," 2021
"' Sv. Maluleke [2008] ZASCA 43

2 Kate Savage, "Restorative Justice in South Africa: A Review," African Law Review, vol. 15, no. 1, 2022

3 Indigenous Justice Program, Canada, "Sentencing Circles: A Cultural Perspective," 2020

" R. v. Moses [1992] YJ No. 92 (Y.T.S.C.).

75 Jane Dickson-Gilmore, "Indigenous Legal Traditions and Sentencing Circles," McGill Law Journal, vol. 58,
no. 4, 2021

Page: 2962



Indian Journal of Law and Legal Research Volume VII Issue I | ISSN: 2582-8878

CONCLUSION

In India, mediation has traditionally been used in civil matters, such as family or commercial
disputes. However, its extension into criminal justice, especially for non-violent and
compoundable offenses, has opened new pathways for resolving criminal cases. Crimes like
theft, defamation, and assault have been identified as suitable for mediation under the Indian
Penal Code, allowing for resolutions that emphasize reconciliation rather than punishment.
This shift is important as it aligns with the goals of restorative justice—reducing harm,

restoring relationships, and integrating offenders back into society.

The mediation process is particularly effective when applied to crimes of a personal nature,
where victims may seek restitution or reconciliation rather than retributive justice. Offenses
that do not involve severe harm, such as theft or minor assaults, have been successfully
mediated, with both parties agreeing on restitution or compensation. By focusing on restoring
relationships rather than punishment, mediation offers a balanced solution where both victim
and offender can find closure without further escalation of conflict. Mediation also provides
an opportunity for societal reintegration of offenders, where the community becomes actively
involved in the reconciliation process, helping to reintegrate offenders and reducing the

chances of recidivism.

However, mediation is not without its limitations. Serious crimes such as murder, rape, and
domestic violence are generally not suitable for mediation, as the severity and societal impact
of these offenses require a more formal judicial process that prioritizes public safety and
justice. Moreover, there are significant legal and procedural hurdles that need to be addressed
before mediation can be fully integrated into the Indian criminal justice system. For instance,
there needs to be greater clarity on the types of crimes that are suitable for mediation, the
legal standing of mediated agreements, and the safeguards necessary to ensure that victims

are not coerced into mediation.

Despite these challenges, the benefits of mediation are numerous. It reduces the burden on
courts, leading to faster resolutions, and promotes rehabilitation over punishment. Studies
have shown that mediation can lead to lower recidivism rates, as offenders who participate
in mediation often demonstrate genuine remorse and are less likely to reoffend. Victim

satisfaction also increases, as mediation allows them to have a say in the outcome and

Page: 2963



Indian Journal of Law and Legal Research Volume VII Issue I | ISSN: 2582-8878

addresses their emotional and psychological needs, which are often neglected in

conventional criminal proceedings.

International experiences with mediation in criminal justice, such as those in the United
States, New Zealand, and Canada, have demonstrated the potential for such practices to
promote community healing, reduce recidivism, and foster offender accountability. For
example, family group conferencing in New Zealand, which brings together victims,
offenders, and their families to address the consequences of a crime, has been highly
successful in resolving youth offenses and reducing reoffending rates. These models offer
valuable insights for India as it seeks to reform its criminal justice system through restorative

practices like mediation.

In conclusion, mediation holds significant promise for transforming India’s criminal justice
system by integrating the principles of restorative justice. By focusing on healing,
accountability, and reconciliation, mediation addresses many of the shortcomings of the
retributive system. It offers a more balanced, humane, and efficient approach to justice, one
that can foster societal reintegration, reduce court congestion, and ensure that victims’ voices
are heard. However, for mediation to realize its full potential, there must be legal reforms,
procedural clarity, and adequate safeguards to protect both victims and offenders. As India
continues to explore alternative mechanisms for dispute resolution, mediation stands out as

a valuable tool that can reshape the future of criminal justice in the country.
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