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1. Introduction to Suo Moto Powers

1.1 Definition and Origin

Suo moto power is the term referred to in the reference of an obligation bestowed on courts to
start judicial proceedings without having a formal application placed before it by an individual
or party in court. This emanates from the inherent duty of the judiciary to ensure law, protect
constitutional rights, and deliver justice where the other arms of government default. In
essence, suo moto powers sprout from the very root of judicial review whereby courts intervene
in matters precisely because such legislative and executive actions are unconstitutional or
unjust. Suo moto powers vary from country to country across the globe but have an applicable
setting wherein judicial systems take a more active part, mainly where a firm belief exists in

the doctrine of judicial activism.

In the historical perspective, courts have acted as passive adjudicators only and has determined
a matter only when it is brought before them. Likewise, in the gradual development of
democratic values has the role of the judiciary changed as well? The courts then started
initiating themselves to ensure delivery of justice in cases of violation of rights or non-action
on part of the government. This change of judicial approach, particularly towards the new and
post-colonial nations, nourished suo moto powers as an essential tool which could help in

protecting human rights, social justice, and the rule of law.

1.2 Objective and Relevance

The basic motivation behind suo moto powers is to empower the courts to act swiftly and
efficiently, even without an application having been filed on matters of public concern. Since
suo moto powers do not exist, the above said cases may not be disposed of forthwith since
petitions pertaining to them may still be pending before courts or administrative bodies or for
financial, social, or even political reasons people might be disabled from resorting to courts.

The following are the contexts in which the importance of suo moto powers can be understood:
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Protection of Fundamental Rights: Courts act suo moto for the protection of the constitutional
rights of the citizens violated. It takes place most of the times when large sections of society
are concerned, and the violation of the police brutality or unlawful detention or workers' rights

take place.

Redressal of Socio-Economic Injustices. Perhaps it is only in the developing countries that suo
moto powers have provided the basis for redressal of socio-economic disparities prevailing in
matters of child labour, discrimination and lack of access to education and healthcare. Thus, it
is through suo moto actions that the judiciary provides compensation for lack of better

governmental initiatives to tackle such disparities.

Environmental and Public Health Concerns: Courts exercised suo moto powers to deal with
some urgent environmental problems, such as pollution, deforestation, and climate change.
Likewise, when the pandemic of COVID-19 was portrayed to have brought health emergencies
and the government appears to be incapable of bringing a critical situation like that within its

control, Courts in different countries acted towards public health and safety.

In fact, suo moto powers of the judiciary tend to make it more far-reaching and accessible in

order to be socially responsive through intervention in such areas.
2. Legal Framework and Precedents
2.1 Constitutional Provisions

While the Indian Constitution does not grant suo moto powers directly, its provisions like
Articles 32! (Right to Constitutional Remedies) and 226> (Power of High Courts to issue writs)
enable the courts to intervene in matters where rights are violated. The Courts have interpreted
these provisions to empower courts to take up cases even without a formal petition especially

where matters of public concern, widely taken into account, are at stake.

India: Article 323 vests enabling powers in the Supreme Court to issue writs for the enforcement

of the fundamental rights, and Article 226* similarly vests such powers in the High Courts. The

! Indian Const. Art.32.
2 Indian Const. Art.226.
3Indian Const. Art.32.
4 Indian Const. Art.226.
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latitude available within those provisions has allowed Indian courts to exercise suo moto
powers in cases relating to human rights, environmental degradation, and failures of

governance.

Pakistan: Under Article 184(3)°, the Supreme Court is conferred with suo-motu powers to take
notice of matters of public importance or satisfaction connected with any issue that relates to
the enforcement of Fundamental Rights. This provision has been immensely banked upon in
high-profile cases of governance, such as political corruption and institution accountability,

and insecurity issues pertaining to national security and public health.

Bangladesh: By Section 102°, the Constitution of Bangladesh gives suo moto powers to the
High Court Division to take action on public interest matters particularly in taking or enforcing
steps for the protection of fundamental rights including right to life, protection of property, and

freedom from discrimination.

These constitutional provisions reflect the judiciary's mandate to intervene actively in matters

concerning public welfare and the importance of suo moto powers in judicial practice.
2.2 Landmark Judgments

Some very significant cases in South Asia have illustrated the application and importance of

suo moto powers toward protecting rights and redressing public grievances.

Bandhua Mukti Morcha v. Union of India’ (1984): The Supreme Court took suo moto notice
bonded labor in response to a letter from an NGO, highlighting the miserable conditions of the
people laboring under bonded labor in various parts of the country. It issued a direction
releasing the bonded labourers and implementing measures to protect the welfare of the

workers.

M.C. Mehta v. Union of India® (1986): This case also happens to be another landmark case of

judicial intervention into environmental matters. The Supreme Court of India had taken suo

5 Indian Const. Art.184(3).

% Indian Const. Art.102.

"Bandhua Mukti Morcha v. Union of India, AIR 1984 SCC 802.
8 M.C. Mehta v. Union of India, 1987 SCR (1) 819.
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moto notice of the levels of pollution within the Ganges and other rivers, giving way to a

number of orders which have sought to clean the rivers and protect them.

Panama Case® (2016): Pakistan's Supreme Court took suo moto action based on a leak of the
Panama Papers leak wherein several political persons of the country were accused of financial
corruption. The step by the Court resulted in, through judicial process, Nawaz Sharif as PM
also getting disqualified.

This precedents have shown that the judiciary has been proactive about several matters
concerning public interest, so that redress is available even when there is no petition or formal

legal action instituted.
3. Coverage and Bar
3.1 Types of Cases Included

The scope of suo moto powers is vast, as it goes through numerous cases, especially those
concerning public interest and system failures which otherwise would not be addressed. Courts
in South Asia, amongst others, have made use of these powers to touch the critical areas of
social lives wherein, in the absence of such a measure, delay can bring damage wherein the

executive and legislative functionaries may be inactive or ineffectual.
1. Public Interest Litigation (PIL)

Perhaps the most critical utilizations of suo moto powers is Public Interest Litigation (PIL).
This provides courts the latitude to take cognisance of cases even affecting the greater public
without an aggrieved person. Most of these are social justice cases related to poverty, education,
health, and workers' rights issues. PIL has become an important tool of the judiciary to

spearhead proactive action against systemic injustices.

For example, suo moto powers have been invoked by courts in India to address a wide range
of social issues like child labor, educational inequality, and human trafficking. In this regard,

the exercise prevents public issues from becoming unnecessarily slowed down by procedural

9 PLD 2017 SC 265
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formalities or access limitations to judicial systems.

11. Violation of Human Rights

For violation of fundamental rights suo moto powers are invoked because in such cases
individuals often cannot have access to judicial remedies owing to poverty or lack of
knowledge. Courts take matters into their hands to protect citizens from abuses at the hands of

the state or other powerful agency, where right to life, dignity and freedom are indispensable.

For instance, suo moto in India has brought immense relief by redressing police excesses,
custodial deaths, and unlawful detention by immediately providing an appropriate redressal on

such violations while making those responsible answerable.

I11. Environmental Protection

Environmental degradation is another sector in which the suo moto powers are taken very
seriously. The judiciary has been very aggressive on environmental issues. Wherever the
government agencies or other bodies fail to take action over pollution, deforestation, and the
non-conservation of natural resources, the judiciary comes into play. For instance, in India, the
Supreme Court quite often exercises suo moto powers to deal with environmental problems
like the activities of industry and illegal mining. This ensures that the government follows

environmental legislation.

The court involvement in the environmental case is a necessity because, in most cases, it will
result in prompt action towards better public health and the environment. For instance, when
the court decreed the closure of very pollutant industries or ordered the state authority to clear

the rivers that are polluted.

1V, Public Health and Safety

Suo moto powers are also sought during public calamities to ensure that the government takes
appropriate measures for ensuring the safety of the public against diseases and disorders.
Courts intervene whenever swift judgments are required for cases relating to natural disasters,
pandemics, etc. Some of the examples of suo moto powers from various nations over COVID-
19 pandemic include, exercising supervisory control by courts over the government action at

different times, such as vaccine distribution, provision of healthcare facilities and lockdown.
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In India, for example, the Supreme Court in intervened to ensure that the government was
sufficiently responding to the public health disaster even as it ensured that access to deputed

essential services and citizen rights did not violate lockdowns.

3.2 Judicial Activism Vs. Judicial Overreach

Exercises of suo motu powers are often in the debate concerning the judicial activism of judicial
overreach. Judicial activism actually represents that judiciary is actively working for judicial
enforcement of rights and constitutional values wherein often the executive or legislature does
not pay much heed. This is considered as a good force of justice where the action of government

is less, improper, or corrupt.

In fact, while suo moto actions walk the boundary of judicial overreach when the judiciary
intrudes into an area more fundamentally within the domain of either the executive or the
legislature, judicial overreach is when courts start making decisions upon which policy is
shaped, the functioning of the day-to-day executive performed, or legislation and law framed-
areas that are more characteristically within the constitutionally bounded domain of
representatives elected into office. At this stage, courts begin playing a policymaking role and,
therefore, start compromising the democratic functions along with the rule of the separation of

power.

To this end, for instance, an illustration may be found in India wherein courts have been
criticized in that they advise the executive regarding public sector management, administrative
appointments and even tax policy matters which are considered to be generally within the
elected government. Such interference raises a doubt over whether or not the judiciary is
capable enough to decide complicated policy issues that would require some expertise greater

than merely legal.

While it may, therefore, be argued that judicial activism should be supported on the basis that
where the executive and/or the legislature fails or is unable to protect the rights of citizens,
especially the marginalized members of society, the courts must step in. To say this simply, it
is because, after all said and done, judicial oversight promotes accountability, and gives way to
democratic principles where there is an evident failure of governance. It thus falls within the
courts' role in this delicate balance of activism and overreach, yet always restrained yet

effective, to step in only when it is necessary to uphold both rule of law and constitutional
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rights, respecting the roles of the executive and legislative branches of the government in

policy-making and governance.

4. Procedure and Mechanisms

Suo moto proceedings refer to those acts undertaken by courts in a proceeding that does not
have a formal petition or a request from the parties. Such proceedings are mostly taken for
matters of public concern, like cases involving the violation of rights of human beings,
inactivity in the performance of duties by the government, or even a threat of danger to safety
and security and many more. It would thus be able to make justice easily accessible even in the
absence of a complaining party directly before it so that the judiciary proactively responds to
important issues. This section elaborates all kinds of methods suo moto actions are initiated

and how the judiciary conducts their proceedings in such cases.

4.1 Initiation of Suo Moto Proceedings

Suo moto actions can be initiated in a number of ways based on several triggers. Some common
triggers include: media reports, letters and complaints filed by the public and reports from
courts or the government. Each one of these mechanisms assists courts in finding issues of
public concern especially when it has the potential of affecting large numbers of people or

violating basic rights.

1. Media Reports

Whether it is newsprint, television, or the newfangled social media facilities, often the cause
of the alarm or the issues of the day--human rights abuses, public health crises, environmental
destruction, or corruption--gets reported in the media. Courts will take cognizance of these
reports, especially where these raise issues of real public interest or affect vulnerable sections

of people.

For instance, the Supreme Court of India has taken suo moto proceedings accompanied by
media coverage over incidents of police brutality, scams on corruption, and environmental
pollution. The latter is usually a calling for a case that would otherwise go unaddressed for lack
of direct petitions or formal complaints. One classic example is that the media's reportage of a

critical air quality situation in Delhi incurred a writ from the Supreme Court, instructing the
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government to respond and act on its part to lessen the crisis. The Supreme Court action

resulted in numerous policies aimed at curbing the poor air quality in the city.

Media-driven suo moto actions also comprise disasters as well as public health emergencies
cases, which are characterized when the media reports on the poor response of the government,

but the judiciary still takes suo moto action for the responsible authorities to comply.
11. Public Letters and Complaints

In countries like India, courts accept letters or complaints by citizens, NGOs, or civil society
groups to bring into light human rights violations, failures on the part of the state to deliver,
and dire need for urgent reforms. These letters mostly resemble informal petitions whereby

courts can treat them as suo moto petitions.

Public letters are particularly essential because, through them, members of the public or
organizations may raise issues before the judiciary without being obligated to carry their cases
through formal legal procedures. In this process, the justice system ascertains that it is
accessible to everyone, especially the vulnerable and those who stand a chance of being unable

to access formal legal procedures.

This can be described with a reference to the Bandhua Mukti Morcha v. Union of India'® (1984)
case, in which the Supreme Court suo moto took cognizance of a letter from an NGO on bonded
labor in India. That letter had highlighted the prevalence of forced labor in certain industries
and led to landmark rulings which aimed at eliminating bonded labor as well as providing relief
to those affected. This case example put forward by the Court has demonstrated how suo moto

proceedings can be initiated through letters that come to the notice of critical social issues.
1I1. Judicial and Government Reports

Information in reports by investigative bodies, governmental commissions, or human rights
organizations may be obtained when the governmental failures or systemic problems have been
ongoing. Some of the issues emphasized include environmental degradation, violation of basic

human rights, and improper implementation of laws.

19 Bandhua Mukti Morcha v. Union of India, AIR 1984 SCC 802.
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For example, NHRC or the CPCB reports would serve as suo moto triggers. The graphic details
about the hazards to public health, malpractices, and human rights violations rightly demand

judicial scrutiny at once in the reports.

In the case of environmental protection, if the government issues reports regarding violations
concerning environmental laws through an agency like the Environmental Protection Agency
(EPA) or the Ministry of Environment and Forests, then the judiciary can start suo moto to
address those violations and punish culprits. Similarly, reports regarding bad health care

facilities or unsafe working sites would be a basis for judicial intervention as well.

For instance, it was only through reports of the National Human Rights Commission that
prompted action for the Supreme Court in India to start dealing with overcrowding and
deplorably congested prison facilities. The judiciary's suo moto action inspired improvement

in prison conditions and indeed reforms in India's criminal justice system.

4.2 Role of Judiciary

The judiciary stands at the centre of suo moto proceedings, often stepping both into the shoes
of an adjudicator and, sometimes even into the shoes of an investigator. It is only with the
proactive role that the judiciary can function to bring urgent matters concerning public welfare

and social justice as well as even individual liberties to a satisfactory and effective end.

L. Investigative Role

While dealing in suo moto cases, the judiciary most of the time plays an investigative role;
when the issues are complex or relate to expert evaluation, so it is. In most such cases, courts
appoint special commissions, independent bodies, or experts who gather facts, conduct
investigations, and submit their report. This investigation enables the court to obtain proper

information before making a decision and helps the judiciary to assess fully the issue's scope.

In environmental degradation cases, for example, or public health cases, the courts would even
arrange experts or even commissions to assess the level of pollution, effects on the local
communities, and response from the government agencies. Such reports are then used to inform

the orders of the court, ensuring that the right thing is done.

In the case of the Sabarimala Temple in India, the Supreme Court constituted a committee to
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probe into the question of women's entry, the issue, and practices existing in the temple. After
discussing it with the committee, the Court was well equipped to decide over the issue of

allowing women of all ages into the temple.

11. Adjudication and Decision-Making

Once both investigations have been conducted and evidence collected, the judiciary delivers
its final verdict. In suo moto cases, it can even bind the orders as to ensure justice has been
delivered and public interest is indeed well protected. Judgment could be in the shape of
directives for governments to take certain steps like improving public service, compensating

the victims, or making new legislation/policies.

Judgement in such cases therefore calls for careful probing into the facts as well as the legal
structure and constitutional or statutory provisions applicable to the case at hand. The judiciary
also ensures that rights of all parties, particularly the affected individuals or groups, are

observed.

The judicial role of the adjudicative has aptly been exhibited through the example of the Right
to Food case in India. The Supreme Court took Suomoto notice of wide spread malnutrition
and hunger and a series of directives were given so that the government corrected the issues of

the public distribution system so that food becomes accessible to the distressed.

1I1. Policy Oversight and Implementation

Although courts do not make policies, they have to ensure that such governmental actions
should satisfy the law and are, therefore, in the best interest of society. Through suo moto
proceedings, the judiciary can exercise oversight by checking on whether orders issued by it
are being complied with, whether the executive is responding to court orders, and whether

public policies are based on the constitution and basic rights.

For example, on environmental protection cases, the judiciary could issue a prerogative order
mandating the government to impose stricter controls in pollution, regulate the industries, or
address the causes of harm done to the environment. Then the Court could also require the
government to report regularly on the progress achieved in the implementation of such

measurcs.
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It can be noted here that judicial oversight in suo moto proceedings was done in the case when
the Supreme Court of India took cognizance of the non-cleaning of the Yamuna River by the
government. The Court passed a series of orders requiring the government to take necessary
steps to decrease pollution of the river while at the same time taking care that the government

is not left out in view of regular reporting as well as progress assessment.

In a nutshell, suo moto proceedings by the judiciary involve an investigation function and an
adjudicative function in addition to an oversight function. A party can invoke the proceeding
suo motto if it feels the questions involved are of public interest and call for immediate attention
so that the rights of individuals are guarded and the constitutional obligations of the

government are honored.

5. Comparative Analysis

The suo moto power exercised by the judiciary varies vastly from one country to another.
Although it is the same principle of judicial intervention in matters of public importance, it
would heavily depend on the legal and judicial philosophies of the country and the attendant
political circumstances of that country. In this section, I look at the application of suo moto
powers in different countries and discuss the tensions they raise with the other arms of

government-specifically, the executive and legislative.

5.1 International Practices

United Kingdom

In the UK, suo moto powers are rarely exercised. The judiciary follows the doctrine of judicial
neutrality and separation of power only. It interferes in cases from the affected parties. The
British legal order aspires to legislative sovereignty. The judiciary is generally very careful

about getting involved in policy issues unless required directly by the law.

India, Pakistan, and Bangladesh

On the contrary, countries like India, Pakistan, and Bangladesh have an increasingly activist
judiciary with courts regularly and frequently exercising suo moto power in cases related to
public interest litigations. In this system, courts are granted a high degree of discretion to take

suo moto action concerning matters related to environmental protection and human rights
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violations and governmental inaction even without any initiating petition. For instance, the
Indian Supreme Court has made suo moto actions to address cases relating to considerations

such as pollution, child labor, and public health.

United States

The system of U.S. procedure does not normally allow suo moto actions. The doctrine of
standing also limits the discretion of courts as a case can only be taken or filed by parties who
suffer immediate and direct influence. In the U.S. system, the judiciary has been primarily more
reactive than active. That is also emblematic of the U.S.'s extreme insistence on the theory of

separation of powers.

Latin America and Africa

Courts in other countries like Brazil and South Africa are more proactive than others in taking
suo moto powers to raise issues on poverty, healthcare, and human rights violations. The courts
of those countries intervene when the government refuses action by offering a critical check on

the inertia of the executive and legislative branches.

5.2 Comparison with Executive and Legislature Powers

Executive Branch

An executive is lawfully empowered to carry out laws and policies. Judicial suo moto powers
may evoke tensions, as such directives emanating from the courts direct the executive to act in
an expected manner. Critics argue that rampant judicial intervention would tread on the

exclusive domains of the executive and transmogrify into judicial overreach.

Legislative Branch

Similarly, where courts act to fill some lacuna in legislation can have an encroaching perception
on the legislature. The judiciary may intervene when the legislature fails to enact the law
necessary; however, this is often overlapped with the undermining of the authority of elected

lawmakers.

Judicial Overreach and Accountability
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The biggest issue with suo moto powers is that there lies a danger of judicial overreach: the
judiciary giving decisions that are purely the executive or legislative domain. Critics argue that
an abuse of this manner can lead to a watering down of the separation of powers. Some argue
that guidelines must be set in place along with the ones as of now, to outline how suo moto
powers are to be exercised, thereby confining judicial intervention and strictly keeping it for

enforcing compelling public interest.

In effect, suo motopowers allow the courts to act on trenchant public issues but this can often
be in tension with other constitutional heads of government. It is, therefore, in balancing
judicial intervention against the respective roles of the executive and the legislature, that
crucially lies an issue of democratic governance and observance of the concept of separation

of powers.

6. Criticisms and Controversies

Because suo moto powers have proven to be fundamental instruments in the process of
addressing critical public issues, they have also been subject to several criticisms and
controversies. These appear mainly on grounds of lack of consistency, lack of transparency,
and misuse of judicial power. This section addresses in details the core concerns about

accountability, transparency, and the likelihood of abuse of suo moto powers in judicial process.

6.1 Accountability and Transparency

The suo moto powers attract the most severe criticism against them, for they can result in the
absence of accountability and transparency in their exercise. Discharged through the judicial
system on its own discretion without a formal litigating party bringing the question before the
court of law, this can result in problems of inconsistent decision-making. Whereas, in other
cases, parties are given a chance to plead their case before the court, suo moto cases bypass

this, and the judiciary itself decides further course of action.

The vice of some suo moto decisions is that they might not be accompanied by satisfactory
rationale attached to them, which leaves the public with little idea as to the rationale behind
court's interference. For example, lack of detail in reasoning leads to opinions made by judicial
subjectivity where it is seen to be driven by presumably political or even personal

considerations rather than a law. Such concerns are however specially highlighted within those
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jurisdictions where the judiciary enjoys substantial political power.

These have been met with remedies, that have mushroomed in the proposals of scholars and
legal experts to reform the process to make suo moto proceedings more accountable and
transparent. For instance, some persons feel that the courts should provide for detailed written
rationales for the issue of suo moto directions; the rationales would thus make reasons for
judicial interference available and answerable to the public. The public's confidence in the
courts shall increase if they are published in the basis of their decisions: clear legal and

constitutional reasons behind their actions.

In some countries, further measures of transparencies are proposed to ensure greater public
oversight in respect of the judiciary action. For example, some jurisdictions investigate
openness into suo moto proceedings in opening public hearings where the media and civil
society organizations can attend and monitor. It attempts to establish transparencies within the
judiciary in its quest for accountability especially with landmark issues such as human rights

or environmental protection, and cases of corruption.

Other lawyers argue that courts should be under a duty periodically to review suo motu
practices to determine whether those powers have been rightly exercised. The processes would
be carried out independently by commissions or judicial oversight committees in order not to
overstep the constitutional authority of the judiciary. The same mechanisms can prevent an
abuse of suo moto powers while reinforcing the role of the judiciary as a nonpartisan defender

of rights.

6.2 Potential for Misuse

The other very important issue in question is the possibility of misuse of suo moto powers. The
critics comment that discretionary nature of suo moto action opens the doors for judges getting
involved in political, personal or ideological motivated proceedings. If personal views or
political predilections of a judge influence suo moto action, then it could undermine his
impartiality and that of other members of the judiciary, ultimately losing public confidence in

the judicial system.

Excessive intervention on the part of judges, however goes against accusations of judicial

authoritarianism where courts impose their will on matters belonging to the executive or the
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legislative branch. Indeed, there are cases that criticize the judiciary because it has overstepped
its constitutional role when some suo moto orders touch on policy-making or administrative
decisions. This would blur the clear lines of demarcation between the judiciary and the other
organs of the state when judges act as policy-makers or direct the implementation of
government policies which might be misconstrued as siphoning into the judiciary powers
reserved for the other organs of the state. Most importantly, overreliance on suo moto powers
could detract from the principal function of the judiciary, namely adjudication between parties,
to which in an earlier case, the Supreme Court said the judiciary owes its raison d'étre. Here,
judicial activism, spurred by suo moto action at frequent intervals, can carry the judiciary from
a passive adjudicator of disputes to an active legislator. As imperfect as court intervention is
when the government decides to either deny fundamental rights or willfully avoid redressing
public grievances, radical interference nullifies the judicial process and constitutes further

erosion of its legitimacy as a neutral arbiter.

Courts and judges often, are criticized for misusing suo moto powers. It may lead to a gathering
of powers in the hands of the judiciary, which is a deviation from the balance expected in a
democratic set-up. As it may begin to penetrate into the affairs of the executives and legislators
at a rate more than what is desirable as far as a democratic view concerning those elected
representatives who are supposed to take decisions regarding those matters, it is such
intervening without apparent constitutional justification that fuels the fear of overreach,

especially in weak democracies.

Some scholars suggest that there should be procedural and guiding provisions so that suo moto
powers could appropriately be exercised only on causes which are self-evident violations of
fundamental rights or other matters of public importance. For example, courts could indicate
when suo moto action would be proper-for example, where public safety, health or welfare is
likely to be directly prejudiced. Thus, where such issues arise, it would be the duty of the courts
to seek or incorporate appropriate governmental authorities in matters which raise questions of

policy of such complexity or fall within any traditional executive or legislative jurisdiction.

Suo moto powers can also be brought under periodic review in consonance with constitutional
provisions. An independent body or a judicial council may undertake the task of review and
overseeing the judiciary on whether it is fulfilling the prescribed role for it in the framework

of democratic governance. Not only would such reviews prevent malpractices but the exercise
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of suo moto powers would also be wholly law-based and fair, in the sense that justice would

be done.

6.3 Balancing Judicial Activism and Judicial Restraint

Fundamental to the criticisms of suo moto powers are the demands of judicial restraint and
judicial activism. Judicial activism relates to the willingness of the judiciary to act proactively,
not only to defend rights but also to respond to public issues, even where there is no direct
petition made. While this can produce better results, in the short run, it may punish systemic
injustices and enhance rights among those who stand readily at the mercy of serious operators.
In this regard, it may disregard the constitutional role of the judiciary. Finally, judicial restraint
emphasizes the significance that the court should intervene only where clear legal or

constitutional justification exists so as not to intrude upon the power of the elected branches.

In that sense, the judicial activism critique looks at excessive suo moto powers exercised by
courts as a way in which judicial power endangers democratic principles when it enters
domains supposed to be exclusively occupied by the executive and legislature. Judicial restraint
advocates would hold that courts should only exercise suo moto powers to act where absolutely
necessary, thus ensuring that their intervention falls within the confines of their proper role in

the constitution and does not violate the separation of powers.

Balanced judiciary activism with judicial restraint. Judicial activism is essential to keep
democratic governance open and at the same time, this should not be practiced in a way that
brings on judicial overreach which steps beyond its constitutional role; thus courts should
exercise suo moto powers, exercising restraint from actually turning policymaker or making

political decisions.

6.4 Recommendations for Reform

To address all these concerns in the exercise of suo moto powers, several reforms have been

suggested by some with regard to suo moto powers. These include

Clearly Prescribed Guideline: Detailed, transparent guidelines for when and how suo moto
powers can be invoked to ensure that the interventions are based on constitutional principles

and urgent public concerns.
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Judicial Oversight: Over sight for which no political or personal group would influence it.

Accountability of the suo moto exercise so that they could not be misused.

Public Accountability Courts will have to give written detailed statement about their decisions
in suo moto. Proceedings can be made open for public viewing with all its transparency and

bringing confidence among public.

Restrict suo moto actions to those matters which generally fall in the purview of the executive
or legislative departments, except that there is a violation of constitutional rights or a matter of

pressing public concern.

Therefore, with these amendments, it is possible to retain all advantages of suo moto powers
while avoiding the dangers of judicial overreach in broad terms by maintaining the requisite

balance of power in a democratic system.

7. Conclusion and Future Directions

The suo moto exercise by the courts of judicial power is an important ingredient in the
dispensation of justice as such, allowing courts to anticipate the probabilities in public service
so that it can intervene early on, especially where governmental action may be missing. While
suo moto powers have been invaluably proven to enhance justice as well as protect public
welfare, their enforcement is said to be highly indispensable and warrant a well-balanced
approach for judicial overreaching and delimiting of democratic principles. This paper provides
an analysis of effects of suo moto powers on access to justice and outlines key reforms and

recommendations aimed at enhancing the further application of suo moto powers.

7.1 Impact on Access to Justice

One of the most affirmative aspects of suo moto powers is that they can work to introduce
greater accessibility to justice, for example for the poorest of the poor who otherwise, through
lack of means or resources, do not reach the courts. Many societies are oppressed by the
wrongdoings in the form of human rights violations, environmental degradation, or utter
disregard of the government through which such ordinary citizens/communities may find
severe hindrances to redress. Therefore, hindrances include financial troubles, inobservance

from the desired side, and even a lack of legal representative. In such situations, suo moto
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powers can become an important tool to ensure that justice can reach everyone, including those

that the regular judiciary system would easily skip.

For example, suo moto actions have been a powerful tool to deal with issues related to child
labor, pollution, rights of the marginalized community, and protection of fundamental rights.
In such cases, the judiciary acted on its own initiative instead of responding to any petition
filed for issues of public interest. Thereby suo moto actions have prompted judicial intervention
protecting vulnerable groups, and corrective measures are ensured, even in the absence of

particular petitions under the law.

However, whether suo moto powers positively affect access to justice depends on their
application. Courts need to use discretion and restraint while initiating suo moto actions so that
they do not hastily breach the limits of their constitutional role. There's always a fine line to be
drawn: intervene only when truly there is a breakdown of government, but under no
circumstances lessen the primacy or bounds of the other branches and their roles in
government. Insuring in fact that suo moto actions are made exclusively in the interest of the
public rather than for political or ideological reasons, is vital to maintaining judicial

intervention with legitimacy.

All said and done, suo moto powers can greatly enhance access to justice, especially for the
marginalized, by targeting systemic issues otherwise unaddressed. Their application, however
should be closely monitored so no potential misuse and erosion of democratic values is

witnessed.

7.2 Reforms and Recommendations

What is very much in evidence, however, is a need for reforms in several key areas:
transparency, accountability, judicial restraint, and public oversight, to maximize the benefits
of suo moto powers and ensure that they continue to serve the public interest. It is only with
such reforms that suo moto powers will be exercised judiciously in accordance with the

principles of democracy and not as a tool for judicial overreach.

1. Clear Procedural Guidelines:

Major recommendations in this regard include laying down clear and transparent procedural
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guidelines on when and under what circumstances suo moto actions should be initiated. Such
guidelines would actually spell out the scope of judicial intervention so that suo moto powers
would be exercised only in cases where there is a compelling public interest or clear violation
of the fundamental rights. Such orders would also prevent judicial over-reach and remind the
courts to stay within their constitutional mandate, not trespassing into either the executive or
the legislative domains. Parameters for exercising suo moto powers should be so delineated as

to avoid its misuse and to be wielded only when of urgent import.

2. Mechanisms of Judicial Scrutiny

Mechanisms for independent judicial review could be put in place to prevent potential misuses
of suo moto powers. The mechanisms would ensure that suo moto cases are reviewed at regular
intervals and that suo moto powers are exercised responsibly and in accordance with the
principles of law and the constitution. Judicial councils or other independent commissions may
be placed in charge of supervising the usage of suo moto powers and are expected to evolve
recommendations on how to improve them. This would provide that suo moto actions are not

on personal or political motives but based on sound legal principles.

3. Public Accountability and Transparency:

A judicial practice may be followed where courts are obligated to issue detailed written reasons
for initiating suo moto proceedings. Detailed written reasons would detail why the court is
intervening, what is the legal basis of the action, and what is expected from the court in the
long run. Courts can make the judicial process more transparent to the public by providing
detailed reasoning for its decisions. It will ensure that people believe in the fairness of the
judiciary process. Such explanations given by courts will also public access better educate them

regarding the working of the judiciary and how such decisions are made.

More publicity through suo moto proceedings may be useful in achieving openness. For
instance, courts can choose to have an open public hearing or civil society organizations and
media houses attending the proceedings. This would mean judicial interventions would remain

in the public interest and could not be seen from the perspective of political motivations.

4. Limiting Judicial Intervention on Policy Issues:
The judiciary has a very important function to play in the protection of rights and the
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accountability of government. Here, it would be desirable that the courts reflected caution when
entering the arena of policy issues. Judicial decisions should not supplant the functions of the
executive or legislature, especially where political judgment is required. Judicial overreach,
sometimes, results from excessive judicial activism whereby the courts are always put to blame
in imposing their opinion on issues that, in fact, lie within the domain of elected officials. This
problem may be solved by showing courts to be more restrained in suo moto actions restricting
their interventions into matters when violations of rights clearly emerge or when urgent

intervention arises.

5. Strengthen Civil Society and Legal Aid Programs

Another route to more effective exercise of suo moto powers is that civil society organizations
and legal aid initiatives are empowered to bring issues to courts' notice. As the judiciary itself
usually initiates suo moto powers, the civil society groups become a valuable partner in
identifying matters of public concern for judicial intervention. Legal aid organizations, too,
could play a much more effective role if they could assist one or other than communities who
do not have means to reach the judiciary. It would further strengthen access to justice if such
initiatives are strengthened and equipped with the wherewithal to bring the urgency of an issue

before the judiciary's collective notice.
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