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ABSTRACT

In modern competition law the doctrine of dominant position serves as a
touchstone as its primary concern is to guard against abuse of market power
by companies exercising dominant position, which would lead to the
restriction of competition or have detrimental effects on consumer interests.
The Competition Act, 2002 in fact addresses not only the exercise of a
dominant position per se but also focuses upon their abuse, acknowledging
that leadership due to efficient practices or innovation is not prohibited per
se. While Section 4 outlines several categories of objectionable actions —
these may include an unjust and an unequal pricing mechanism, pricing the
product below cost price in order to drive out competition, preventing market
entry for any player, setting contractual terms and conditions for bundling,
and leveraging market power in one domain of business to enter into or
defend market share in another. Determining dominance involves delineating
the relevant product and relevant geographic market and assessing factors
such as market share, size and strength of the enterprise, economic and
commercial resources of the enterprise, degree of entry barrier into the
market and the degree of buyer and seller dependence.

This article provides an overview of the framework that governs the abuse of
a dominant position in India, particularly in relation to how the competition
authority-the Competition Commission of India (CCI)-identifies and curbs
conduct aimed at limiting competition. The paper analyses landmark cases
that have Shaped interpretation and application of Section 4 and also
highlights emerging challenges in an increasingly digitized era of technology
led firms and digital markets. The paper will present a comparative study of
the EU and the US system with the Indian system to better gauge the efficacy
of the system.

It will conclude with the identified problems with enforcement of the new
competition regime and recommend solutions which can help protect
competition law while encouraging innovation, fair conduct of market, and
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consumer protection.

We find that even though India’s competition regime has come a long way
in adopting sophisticated measures to govern dominant position and abuse
of dominance, yet continued legislative and policy reforms will be required
in this regard, in order to address new market formats and strengthen the
protections against abusive dominance.

Keywords: Abuse Of Dominant Position; Competition Law; Competition
Act,2002; Competition Commission of India (CCI); Relevant Market;
Market Dominance; Predatory Pricing; Digital Markets; Anti-Competitive
Prices; Sherman Act; Intellectual Property Rights; Corporate Regulation;
European Union Competition Law.

Introduction

Healthy economies thrive in the competitive environment — in a system with rivalry producers
vie for sales with new products, best standards of service and best prices. But where
competition works one or a group of firms might come to acquire significant market power and
they are likely to use it to harm competition, block rivals or extract unreasonable profits from
consumers. Such abuses may hinder market mechanisms and reduce economic growth. That’s
why current laws on competition are designed to prohibit these abuses, but not dominance per

S€.

Competition law in India has been updated significantly with the introduction of the
Competition Act, 2002, which replaced the Monopolies and Restrictive Trade Practices Act,
1969 or popularly known as MRTP law. While the MRTP Law primarily focused on the
containment of a monopoly situation, the Competition Act is forward-looking: it is pro-
competition, pro-consumer and pro-fair trade in the Indian market. In addition, with the
establishment of the Competition Commission of India (CCI), enforcement of competition law
has been enhanced through checks on collusion/restrictive agreements, abuse of dominance,
and combinations (mergers and acquisitions). Of the three pillars of the competition regime
under the Competition Act, the prohibition of the abuse of dominance is perhaps one of the
most important. The Competition Act prohibits the abuse of a dominant position by an
enterprise and recognises that a firm becoming dominant by way of growth, increased
efficiency and innovation or sound business principles is not objectionable. However, an
abusive conduct, including but not limited to imposition of unequal and discriminatory

conditions and prices, abuse in the form of preventing market entry to a new enterprise, under-
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cutting of the prices, forcing the consumers to enter into a particular kind of contract etc, is
prohibited if any dominant enterprise engage into any abusive behaviour. By prohibiting
dominance in and of itself, India has made clear its intentions to separate and distinguish

between lawful success within the market and abuses which impede and harm it.

For deciding that a particular firm is in a dominant position, two steps have to be followed.
Firstly, to define the product and market in the relevant product and the relevant territory in
relation to the product or service concerned as defined in the Competition Act,2002 under
sections 2(r) & 2(s) respectively. It must be understood that dominance of the firm must be
related to the defined relevant market. As is evident from the definition, factors like, the market
share, size and resources of the enterprise and its competitors, entry barriers, the counter-
arguments the enterprises may present as to the dominance of a particular firm, dependency of
consumers, ability of a dominant enterprise to easily expand production or increase capacity,
the level of concentration in the market, the counter-competitive pressure exerted by
competitors are considered when an enterprises claims itself to be dominant or the Competition
Commission seeks to probe an enterprises. Section 19(4) of the Competition Act also lays down
certain factors while conducting an inquiry under section 19(1). For example, scale and
economic capacity of an enterprise, position of competitors, entry barriers for a new enterprise

into the market are certain examples from these factors.

The dynamic growth of tech dominated markets and digital platforms in recent years has posed
significant challenges in the implementation and enforcement of competition laws. Digital
giants hold an enormous competitive advantage through control over vast amounts of data,
network effects, and closed digital ecosystems, raising serious concerns of exclusivity, anti-
competitive conduct and the abuse of market power. As a result, the jurisprudence on
dominance and abuse of dominance in India has evolved considerably through numerous
judgements, not only from the CCI but also the National Company Law Appellate Tribunal
(NCLAT) and the Supreme Court of India (SC).

This paper aims to discuss the notion of Dominant Position and Abuse of Dominance as defined
in the Competition Act, 2002. It examines the legal framework and tests for identification of a
dominant position, the various abuses to be penalised and the significant legal and judicial
precedent that has followed over the years. It also touches upon current issues and challenges

in digital markets and concludes by suggesting areas for strengthening competition regulation
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in India for fair competition, innovation and consumer welfare.

CHAPTER 1 : Meaning and Concept of Dominant Position

1.1 Meaning of Dominant Position

Dominant position is a prominent cornerstone of contemporary competition law. It
encompasses the market clout of an enterprise in the marketplace to influence the terms and
conditions prevailing therein, stifle competition and carry out business without recourse to its
competitors or consumers. While certain businesses can attain considerable economic strength
due to their efficiencies, technological prowess, ingenuity or better business sense and establish
a stronghold in any market economy, there isn't any cause to doubt the legality. The
Competition Act, 2002 does not prevent businesses from obtaining a favourable market
position, and if a company establishes its dominance by providing better products and services
to customers at competitive prices, it shall be applauded. But where such a position is exploited
to eliminate competitors, take undue advantage of customers or restrict choices, the underlying

principles of competition regulation can be severely undermined.

It is not uncommon for an undertaking with relatively smaller market shares to exhibit
dominant behaviour if it exercises significant market power, while a company with large

market share may still not be considered dominant due to prevailing competition.

Dominant position is intimately linked to the concept of market power which means the ability
of an undertaking to charge prices above marginal cost and prevent competitive entry to

maintain a given price over a period of time.

1.2 Statutory Definition Under The Competition Act,2002

In India, dominant position is defined in Section 4(2) read with Explanation (a) of the
Competition Act, 20024 which defines dominant position as a position of strength enjoyed by
an enterprise in a relevant Indian market for the goods or services in that market that enables it

to:- (a) operate independent of competitors in that relevant market; or

(b) influence its competitors or the consumers or the relevant market in its favour.

As can be observed from the statutory definition of Dominant position, it is about relative
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dominance, and it must also be assessed relative to a relevant market. Dominance is generally
conceived of in terms of market power of a dominant enterprise. Market power is the ability of
firms to raise prices above marginal costs without losing market share. Such behaviour is
considered anti-competitive because it generally reduces overall welfare for society by

restricting the quantity of the goods produced and selling those goods at higher prices.

A dominant undertaking could possess superior technologies, stronger funding capabilities,
deeper know-how, extensive distributions channels or deeply entrenched loyal customers. Such
qualities would create considerable barriers to entry and would strengthen the company's
dominance and power. Identifying the Relevant Market: The first step in establishing whether
an enterprise enjoys a dominant position would be to identify the relevant market in which the

competition is likely to occur.

1.3 Relevant Market: Product and Geographic Market

Section 2(t) and Section 2(s) defines respectively a relevant product market and a relevant
geographical market. A relevant market is considered to comprise a relevant product market in
terms of its goods or services, and a relevant geographical market in terms of area of operation,
within which competitive conditions for a particular good or service are similar or
homogeneous enough to be regarded as united. Once the relevant product market and the
relevant geographical market are identified, the CCI, following the tests set out in Section 19(4)

of the Competition Act, determines whether a firm is in a dominant position.

1.4 Factors for Determination of Dominance Under Section 19(4)

Section 19 (4) states that while determining if an enterprise enjoys a dominant position, the
commission may consider: "any relevant factor, including - (a) the share of the enterprise in
the relevant market; (b) the scale and resources of the enterprise including its industrial capacity
and financial strength; (c) the economic strength of the enterprise and its dependence on its
consumers; (d) the vertical integration of the enterprise; (¢) dominance of the enterprise in other
sectors of the economy; (f) consumer dependence on the product/service; (g) the relative

advantage of the enterprise in the industry.

In addition, we can take into account the competitive advantages, if any enjoyed by the firm,

for example: access to proprietary information, intellectual property rights, technical
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knowledge and experience, unique brand recognition and goodwill etc. Further, when
considering dominance for a dominant product market and relevant market as a whole, we also
may consider the barriers to entry in the market and the counter-balancing of bargaining power
of the consumers and the competitors (buyer and seller) respectively". The statutory
framework, including judicial precedents, consciously refrains from establishing rigid
thresholds for dominant position based on market share. While market share is an important
criterion, it is not decisive. For example, an enterprise can be dominant even with a low market
share if it possesses unique qualities such as a significant patent or an extensive distribution
network or a well-recognized brand which creates substantial barriers to entry for rival firms

and other potential entrants.

Thus, a firm in dominant position may be identified on the basis of various strengths enjoyed
over competitors that permit it to set or influence price, restrain output or service levels or

entrench its position.

However, simply enjoying dominant position per se would not constitute an offence under the
Competition Act, but would do so only if it were abused to act in a manner specified under
Section 4(2) of the Competition Act,2002 (e.g. Predatory pricing, imposing unfair conditions).
An important development in recent times is the increased attention being paid to dominant
position and abuse thereof in the digital economy. Digital markets are characterized by network
effects, access to large data sets, and inter-connectedness that allows large platforms and tech

companies to consolidate powerful positions.

In order to analyse the dominance in digital market place, the CCI considers factors like scale,
network effects, data accumulation, customer lock-in, and vertical integration. Indian courts
and the CCI have in various cases (e.g. DLF; NSE; Google; Maersk) emphasized on conducting
detailed economic analysis to establish the dominant position and refrained from applying rigid

quantitative measures to the exclusion of qualitative economic factors.

Chapter 2: Legal Framework within the Competition Act, 2002

2.1 Evolution of Competition Law in India

India is predominantly governed by the Competition Act, 2002 that replaced the outdated
Monopolies and Restrictive Trade Practices Act, 1969 (the MRTP Act) in wake of the
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economic reforms of 1991. India since then became more integrated with the global economy
and saw rise in private investments, cross border investments, accelerated growth and
development in various sectors of economy. These changes necessitated a fresh and modern
legal framework that would enhance competition and remove anti-competitive business

activities and protect the interests of the consumers.

With these objectives in mind and on the recommendations of Raghavan Committee, the

Competition Act, 2002 was introduced.

The MRTP Act aimed to control monopolies whereas the new Act is a market functioning
approach where if an enterprise increases its size and gain dominance in an economically
competitive way, it is not necessarily illegal rather only such conducts that creates harmful

effects on competition is regulated.

These conducts are either addressed through prohibition like anti-competitive agreements and
abuse of dominant position or through regulation as in case of combinations. CCI is the nodal

authority that implements and enforces the provisions of the Act.

2.2 Objectives of the Competition Act, 2002

The Competition Act has aims stated in its Preamble as to:- (i) Prevent such agreements that
have an appreciable adverse effect on competition in India (anti-competitive agreements). (ii)
Prohibit the abuse of a dominant position in the market. (iii) Regulate the combinations that
have an appreciable adverse effect on competition in India. (iv) Promoting and sustaining
competition across all the sectors and segments of the Indian economy. (v) Protect the interests
of consumers, and (vi) Secure the freedom of trade carried on by other market participants

within India.

2.3 Key Features of the Competition Act, 2002

There are three basic foundations of the Competition Act:

1. Ban on anti-competitive agreements: - this falls under section 3 where any agreements that
is having appreciable adverse effect on the competition is banned like cartels, price fixing, bids

rigging and market division.
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2. Ban on abuse of Dominant Position: - This is defined under Section 4 of the Act where if
any dominant firm in a market makes any misuse of its dominance then the firm will be

penalized for it.

3. Control of combinations: - under section 5 & 6 if any merger or acquisition has an
appreciable adverse effect on competition then the combination is prohibited to come into

force.

The Competition Act in nutshell ensure healthy, competitive market along with the freedom to

grow and do the business for all economic players within the country.

2.4 Role of Competition Commission of India (CCI)

Section 7 of the Competition Act, 2002 establishes the Competition Commission of India
(CCI), which is an autonomous statutory body with the mandate to implement and enforce the
provisions of the Act. CCI comprises a Chairperson and such number of Members as the
Central Government may appoint. The primary functions of CCI includes to eliminate such
conduct which are having an appreciable adverse effect on competition, to encourage and
sustain competition, to protect the interests of consumers, to secure freedom of trade, to make
inquiry into the matter on its own motion and to collect intelligence on matters relating to the
abuse of competition in economy, issue orders for prohibition, modifications and combinations,
penalty, etc. CCI has played an important role in developing the competition law jurisprudence
in the country with number of decisions across diverse sector like real estate, digital ,

telecommunications, pharmaceuticals and financial and capital market.

2.5 Relevant Market under sections 2(r),2(s),2(t).

Section 19 of the Competition Act gives mandate to CCI to conduct inquiries. While
identifying abuse of dominance or anticompetitive agreements and combinations for
application of Sections 3,4, 5, & 6 respectively. The first and most crucial step the CCI has to
undertake while evaluating the abuse of dominance case is to determine the relevant market,
because an enterprise cannot be considered dominant without having relevant market of

operation identified.

(a) Relevant Market- Section 2(r) "relevant market means the market identified by considering

the relevant product market and the relevant geographic market"
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(b) Relevant Product Market- Section 2(t) "relevant product market means a market comprising
those goods or services which would be regarded by the user of those goods or services as
interchangeable or substitutable, having regard to their characteristics, price and their intended
use;" To illustrate, premium automobiles are not necessarily in the same product market as

economy cars because the consumers of such automobiles may not treat them as substitutable.

(c) Relevant Geographic Market - Section 2(s) "relevant geographic market means a market
comprising the area in which the competitive conditions of such goods and services are
homogenous and which can be distinguished from the neighbouring areas by virtue of such
conditions;" Considerations here include transportation costs, nature of consumer preference,
regulations governing the market, etc. After determining the relevant market, the next step is

to determine as to whether such enterprise holds a dominant position.

2.6 Dominant Position under Section 4

The key section among the entire act is Section 4, which prohibits abuse of dominant position
and not mere dominance. It indicates that if an enterprise is enjoying dominant position that in
itself doesn’t mean it is in abuse. However, if it is making any use of that dominant position to

affect the competition or benefit it itself at the cost of competition then it will be punishable.

Explanation (a) to Section 4 reads “Dominant position means a position of strength, enjoyed

by an enterprise in any relevant market, in the territory of India, which enables it to-

(1) operate independently of competitive forces prevailing in the relevant market; or

(i1) affect the consumers or the relevant market in its favour”.

2.7 Assessment of Dominance under Section 19(4)

For deciding the dominant position, the Commission would need to consider various factors

stipulated under section 19(4). These factors are:

1. Market share of the enterprise.

2. Size and resources of the enterprise.

3. Scale of operations of the enterprise.

Page: 10177



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

4. Economic power of the enterprise.

5. Commercial advantages enjoyed by the enterprise.

6. Vertical integration.

7. Market power of competitors.

8. Dependency of consumers on the enterprise.

9. Barriers to entry.

10. Countervailing power of the buyer.

The intent here is that dominance is based on overall economic and market position of the firm
and not solely based on market share. For example if firm ‘A’ has a market share of 30% but
has a superior technology or supply chain, or brand loyalty or if its rivals face significant
constraints in entering the market or in responding to ‘A’s competitive actions then firm ‘A’

may still be regarded as dominant in relevant market.

2.8 Forms of Abuse Under Section 4(2)

Section 4(2) prohibits the misuse of a position of dominance in several forms.

(a) Imposed or Unequal Terms and Conditions: a firm that is dominant is forbidden from
impose unjust and unreasonable terms on contracting parties and discriminate against similar

buyers.

(b) Exploitative or Predatory Pricing: Predatory pricing is when prices are imposed to drive
competitor out the market, and prices raised afterwards to cover up costs incurred in predatory

practice.

(c) Limiting Output or Development: It is prohibited for a dominant company to restrain in
order to preserve its position in the market output, market access, development of research and

technology.

(d) Preventing competitors from entry or competing in market: The act of prevention of new

players entering the market and preventing them from competing is also abusive conduct of
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market position of a dominant firm.

(e) Bundled and Tied-in Conditions: Dominance can be abused if tied sale practice is forced.
This means consumers are compelled to acquire other non-related goods and services by

imposing condition on acquiring one good or services only.

(f) Extending dominance across other market(s): this concept means that an entity can take
leverage from its dominance position in one particular market to achieve unfair commercial
advantages in other market. These restrictions serve to promote healthy competition in Indian
markets while also ensuring that a business is not penalized solely for being successful and

through being efficiently innovative.

2.9 Powers of CCI under section 27

If a dominant company has abused its market position, then according to section 27 of the Act,

CCI may:-

1. Direct such company to stop such abusive behaviour.

2. Fine a significant penalty amount.

3. Modify the terms of contracts.

4. TIssue such other order as deemed fit to restore competition.

5. Advise the division of such company for large sized entities in deserving cases where

structural changes are required to facilitate healthy competition.

6. These powers empower the Commission to tackle any anti-competitive behavior and

protect competitive markets in India.

2.10 The Competition (Amendment) Act, 2023

The Competition (Amendment) Act, 2023 has introduced key reforms aimed at modernization
of the Indian competition regime. The Act tightens the regulation of mergers, introduce new
concepts of “deal-value” based threshold, and shorten the procedural time limits. It also

strengthens enforcement mechanisms, expand the scope for settlements and commitments and
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increases the ability of the Commission. The modifications address concerns particularly in
digital marketplaces, where the acquisition of innovative start-ups could slip past traditional
asset or turnover thresholds. The reforms also strive for better regulatory oversight and fairness

in dynamic markets.

2.11 The significance of The Legal Framework

The Competition Act, 2002 provides the necessary legislative framework to ensure the
sustained growth of competitive practices across India. It strike a balance to protect legitimate
business practices while checking and restricting monopolistic or anti-competitive practices
and abuse of dominance. The Act, through anti-monopoly practices, strict monitoring of
mergers and acquisitions, and the prohibition of unfair practices in various spheres of economy,
seeks to promote efficiency, innovation, consumer welfare and fairness across markets. The
recent amendment also ensured its relevance in current age to address contemporary economic
challenges by covering challenges of digital platforms, and technological change and

globalization thus continues to form one of India’s important economic laws.

Chapter 3: Forms of Abuse of a Dominant Position

The Competition Act, 2002 makes way for a business to gain dominance in a market. However,
it prohibits, via its Section 4, the abuse of that dominance. While it treats innovation, a better
standard, good management and Technological advances that lead to leadership in a market as
permissible, if a dominant firm is utilising that power to stifle competition, extort customers,
or create barriers for others entering the market, it is considered abusive. Section 4(2) of the

Competition Act specifically categorises abusive behaviour.

3.1 Imposing of Unfair or Discriminatory Conditions

Under Section 4(2)(a)(i), no firm in a dominant position is permitted to impose unjust or
unequal terms in relation to the purchasing or selling of goods or services that puts any
consumer or commercial counterparty at a disadvantage and hinders competition. A firm with
an unassailable position can leverage this influence, by dictating the terms of a contract with
customers or commercial partners who are unable to resist. Such terms could include an
onerous obligation, limiting provisions, arbitrary modification of contracts or a differential

treatment of identical consumers. However, the Act differentiates, since unequal contractual
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terms don’t necessarily mean a contravention, especially if the differentiated terms are based
on reasonable commercial criteria such as price differences arising from various expenses,

standards, and commercial exposure.

3.2 Predatory Pricing and Unfair Pricing

According to Section 4(2)(a)(ii), a dominant entity cannot engage in discriminatory or unequal

pricing including imposing Predatory Prices.

Predatory pricing can be defined as charging such prices below cost in such a manner to oust
competitors from the market. Once rivals exit the market and there is a loss of competition, the
dominant company can hike prices and cover its earlier losses. The disadvantage is that such a

tactic creates artificial entry barriers and deters other new ventures.

While in short term, this can prove beneficial for consumers due to falling prices, eventually
prices will increase in absence of competition. Key factors to be taken into consideration by
CCI for determination of price predation: - production costs - duration of the period below
price - financial capacity of the firm - objective of elimination of competitors - lasting negative
impact on competition prices below production cost, if motivated by other efficiencies,
promotional initiatives is not violative of competition, unless the motive is solely to eradicate

competitors.

3.3 Limitation of Production, Supply and Technical Development

Section 4(2)(b) prevents the act of a dominant company that curtails or constricts the output,

supply of goods, markets or technical and scientific progress concerning goods or services.

This allows the company with superior market standing to intentionally limit production output
and hence inflate the prices and also the other such action which could have restricted the scope

of any technological breakthrough or development.

The action will disadvantage customers and would retard growth. The Competition authorities
will attempt to secure that technological advancements and development of markets is not

thwarted by dominance.
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3.4 Denial of Market Access

According to section 4(2)(c) a firm is barred from any act that hinders access of competitors to
a market. Such restriction of access can take many forms:- refusal to grant access to essential
facilities; adoption of exclusive supply or exclusive dealing practices; application of unequal
license terms to competitors; and/ or prohibiting competitor to reach customer through its

distribution network.

These measures create barriers to market access that helps dominant players to remain in their
commanding position. In particular this issue is crucial with the digital platforms where leading
market players can create hurdles access to their user-base, information and digital content.
Thus, dominant firm through restrictions access create considerable pressure to the competition

in such market.

3.5 Tying and Bundling Arrangements

A firm in a dominant position is prohibited, by Section 4(2)(d), to conclude contracts upon the
acceptance of additional services that have no relation with the contract. Such an practice is
also known as Tying or Bundling practice. This is where, if an additional product or service
has to be taken by the consumer in the sale of other primary goods, the purchase of the first
product can be considered tying or bundling. As in case where a leading software operating

firm can offer additional software products in bundled deal while buying operating system.

Such offer results into restriction of competition and limits choice for consumers. However,
tying practice with objective justifications such as those arising out of technical requirements

or convenience will not be prohibited.

3.6 Leveraging Dominance into Other Markets

Section 4(2)(e) proscribes the action of leveraging of a dominant position in one relevant
market for the entry into, or protection of a different relevant market. This is often referred as
leveraged dominance. A firm with considerable power in one particular segment could, through
its ability to manipulate the terms in that segment, achieve dominant position in a different
related segment where it did not previously have any control. For example, a search engine
company that operates a powerful presence on the net could give preference for its own

products on its pages in comparison to those of'its rivals. This could lead the dominant company
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to attain dominance over the rival services and information sites too. Leverage has particularly
gained traction in the digital marketplace, where large, integrated platforms cover multiple

related services.

3.7 Exploitative and Exclusionary Abuse

It is conventional to distinguish between the exploitation of dominance into two kinds:

(A) Exploitative abuse

This category refers to abusive practice by a dominant firm that directly causes harm to the
consumers through the charging of higher prices, unequal contractual terms or substandard

quality of goods. In this type of abusive practise, consumers are at direct end of the suffer.

(B) Exclusionary abuses

These are those types of conduct that the dominant company carries out in order to reduce or
eliminate competitors. Practices such as predatory pricing, refusal to deal, denial of market
access, tying of products, and leveraged conduct fall into this category, as they weaken
competition to an extent that could be considered anti-consumer and could ultimately harm

consumers.

3.8 Legal and Economic Consequences of Misuse of Dominant Position

The legal and economic consequences of misuse of a dominant position are extremely severe
as it discourages market entrants, stifles innovation, reduces buyer choices, leads to higher
prices and ultimately results in inefficient allocation of resources. Furthermore, it can sustain
monopoly power for sustained periods in the economy. The Commission has a crucial role to
play in dealing with this violation by investigating complaints, imposing penalties and issuing

directions to cessation and reformative conduct.

Strict enforcement of Section 4 by CCI goes towards maintaining competition as well as

towards fostering economic efficiency and innovation.

Various instances where an enterprise can exploit its dominance as listed above suggest that
Section 4 of the Competition Act, 2002 is clearly aimed at restricting anti-competitive

behaviour by enterprises rather than at penalizing market success. Thus, the law clearly
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supports strong performance of market enterprises, in the main, achieved through superior
efficiency, technological capabilities and through meeting consumer demands; it penalizes
misuse. However, with growing impact of technology on markets and increasing importance

of dynamic competition, strong enforcement is critical.

Chapter 4: Case-Laws Related to Abuse of Dominance by Various Authorities.

Cases rendered by Competition Commission of India, Competition Appellate Tribunal,
National Company Law Appellate Tribunal and Supreme Court have contributed greatly to
understanding and applying Section 4 of the Competition Act, 2002. The interpretations given

to "relevant market", "dominant position", "abuse of dominance", and the extent of CCI's

jurisdiction in such cases have been sharpened and defined by these judgments.

Following are the landmark decisions:

4.1 Belaire Owners' Association v. DLF Limited (2011)

It is perhaps the most cited and referred case by almost all, when referring to abuse of dominant
position under Competition Act. The case started with complaints filed by flat purchasers of a
project owned by DLF Limited, which alleged that the flat purchasers were made to accept the
terms in the Apartment Buyer's Agreement, which was unfavourable and oppressive to them.
Firstly, the CCI defining relevant market for the provision of services related to construction
and sale of costly residential apartments in Gurgaon determined that DLF was dominant in the
relevant market with the help of factors enumerated under Section 19(4).DLF abused its
dominance by forcing flat purchasers to agree to unfair and inequitable terms such as changes
in building lay-outs by DLF, delayed possession by DLF, charging penalty on purchasers and

the contract being a burden only on purchasers.

CCI imposed a hefty penalty and ordered DLF to forthwith cease from all such illegal conduct.

It was held that DLF was guilty of abuse under Section 4(2)(a) of the Act by virtue of

oppressive contract clauses.

4.2 MCX Stock Exchange Ltd. V. National Stock Exchange of India Ltd. (2011)

In this case, MCX Stock Exchange (MCX-SX) brought allegations against the National Stock
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Exchange (NSE) for abuse of dominance by offering services related to currency derivatives
at zero rate to eliminate competition. The CCI found NSE to be in dominant position based on
its strong financial resources, dominant market share, network effects, strong customer base
and advanced infrastructure. NSE was found guilty of abuse of its dominant position by
operating a free pricing model (zero fee) for currency derivatives which was found to be aimed

at eliminating competition.

Thus, free pricing under Section 4(2)(a)(ii) by a dominant firm (NSE) against a dominant firm

(MCX-SX) would be considered to be abuse and a direction to cease abuse was issued.

The Commission also imposed a heavy penalty on NSE. It ruled that even when pricing is
offered at zero level it could be abusive pricing when dominant firm tries to put competitors

out of market.

4.3 Google LLC v. Competition Commission of India

The Competition Commission of India investigated against Google for various allegations
related to misuse of its dominance over mobile operating system (Android), its app store (Play

Store) related services and the market for general web search.

It was observed that Google was in a dominant position in the relevant markets identified by
the CCI, and it abused this position by imposing conditions on the hardware manufacturers,
favouring google apps in its operating system, limiting app distribution, and giving preference

to its own applications.

Google was penalised and directed to adjust its practices in future. This decision is one of the
landmark decisions of CCI dealing with digital economy and abuse of dominance where it
highlights how market power can arise and abuse from network advantages, control over

ecosystems, and data advantage in the digital space.

4.4 Schott Glass India Pvt. Ltd. V. Competition Commission of India

A dominant position held by the respondent in the market for the supply of pharmaceutical
glass tubing and the abuse caused by the respondent through its differential pricing were
alleged in this case. CCI ruled that though a party might be found dominant in a market but it

would not be liable under Section 4 unless and until it abused its dominant position and such
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conduct has an effect on competition and there are no efficiency gains from such behaviour.
There was lack of evidence of abuse and effect on competition and lack of efficiency in this

casec.

4.5 Fast Way Transmission Pvt. Ltd. V. Competition Commission of India

Allegations were raised against Cable TV operator for denial of access to market in the relevant
field to broadcasting service providers and local cable operators. Competition Appellate
Tribunal ruled that such refusal of access to market by a dominant player would amount to

abuse under section 4(2)(c) of the Competition Act.

The case further stated that dominant firms must refrain from denying access to rivals into the

market.

4.6 Signification of the judicial decisions

(a) Dominant position does not mean illegal position-holding of market dominance is allowed.

What is prohibited is the abuse of dominance

(b) Dominance can only be analysed once the 'relevant market' is determined

(c) Dominant position doesn't depend merely on market share-Financial strength and the real
economic power wielded by firm also contribute to dominance, so does the lack of economic

and legal barrier for new entrants in the market and the ability to limit competition

(d) A dominant firm cannot dictate unfair contract terms or impose discriminatory conditions

(e) Aggressive pricing adopted to eliminate competition and gain market dominance would be

termed as "predatory pricing'. Here, price was the tool to eliminate other competitors

(f) The digital market where the dominant company enjoys extensive consumer base etc should
also come under the scanner and market abuse should be punished. The CCI is empowered to

scrutinize conduct in digital environment also.

(g) Primarily focus remains on the welfare of consumer as well as protection of competition

in the market.
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With these key judicial decisions, the ambit of Section 4 of the Competition Act, 2002, read
in conjunction with the other provisions of the Act and the CCI guidelines, has been immensely
broadened, clarified and, to a large extent, standardized. These rulings have established a
consistent and economically-informed interpretation framework by relying on a pragmatic
"effects" based analysis of dominance and abuse by CCI along with the various Competition

Appellate Bodies.

The judgments offer guidance to companies, regulators and judges on commercially legitimate
behaviour vis-a-vis dominant positions and their maintenance while underscoring the

importance of market integrity, efficient markets, consumer welfare and innovation.

Chapter 5: Challenges In Enforcement of Abuse of Dominance

One of the primary objectives of a competitive regime is to promote the health of competition,
and thereby to serve the interest of consumers. The Competition Act 2002, (hereinafter referred
to as the ‘Act’) lays down an extensive legal framework to control Anti-competitive behaviour
in the market; however, the practical implementation of the Act faces numerous operating,
legislative, and financial hurdles. The rapid pace of technological change, evolving business
practices, complicated market structures and procedural limitations have made identifying and

curbing abusive behaviour challenging.

This leads to the Competition Commission of India’s (CCI) endeavour to continuously adapt
enforcement measures for the efficient functioning of the anti-trust framework in an ever-

moving market economy.

5.1 Difficulty in defining the Relevant Market

Key obstacle in the application of the Section 4 of the Act is the determination of the relevant
market. In order to determine a dominant position, the CCI would have to define relevant
product market and relevant geographical market as per the definitions of the same given under
Section 2(r), Section 2(s) and Section 2(t) of the Act respectively. The dynamism and evolving
nature of service in different sectors such as online platforms have created difficulties in
judging substitutes and services considered relevant in market definition. In many of the digital
markets, the platforms often Bundle a set of inter-connected services and charge consumers

without making any charge for them which makes older modes of market definition less
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effective. An incorrect definition of the relevant market may lead to an incorrect conclusion of

Dominance.

5.2 Assessment of Dominance in Digital Market

The traditional metrics of dominance are, in many of the sectors like digital markets, not
sufficient indicators. The dominance acquired in the technology sector are because of factors
like networking effects, accumulation of data of consumers, ecosystem driven development,
artificial intelligence and interlocking digital environments, not because of a very high revenue

or sale numbers.

Digital firms in many of the cases charge customers with zero money and create revenue
through advertisement and data sale. For effective control over this sort of dominance

traditional anti-trust regimes need adjustment.

5.3 Collection of Economic and Technical Evidence

When cases of abuse of dominance come up before the CCI, they involve sophisticated

economic analyses based on detailed market data.

Economic analysis and data for deciding matters concerning an enterprise includes
understanding the pricing strategy and behaviour of consumers, cost structures, market share
information, market entry barriers and technological aspects. However, the evidence in an
investigation comes largely from the target firms and it requires analysis from specialized
experts in economics, finance and technology to complete the inquiry into the relevant

evidence.

5.4 Balancing Competition with Business Freedom

Balancing competition with business freedoms competition law aims to eliminate anti-
competitive acts and simultaneously avoids imposing regulations that penalize real

competitive successes.

Large companies may acquire and maintain a strong market position due to their innovative
nature, superior efficiency, offering innovative products and services, or substantial

investment.
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As such, it falls to competition regulators to distinguishing legitimate competitive behaviour
from unlawful use of a dominant position. Heavy-handed regulation could stifle innovation and
investment whereas too lenient regulations would allow dominant firms to harm consumers

and stifle nascent rivals. The quest to maintain such equilibrium remains a challenge.

5.5 Delay in Investigations and Adjudication

Since cases involving an analysis of evidence in economic and technical aspects in competition
law and judicial review are often considered as complicated, such investigations may result in
a very long time for the resolution of these matters in the CCI or any higher court. Delayed
decisions may also render the enforcement of competition laws ineffective as while the case is
under adjudication, the potentially infringing activities continue, which may further entrench
dominance of some major firms especially in dynamically evolving technology-driven market
segment and the final order may not be meaningful if that could no longer remedy the damage

done by them.

5.6 Regulation of Digital Platforms

Digital markets poses significant challenges that are strikingly different to those in the
conventional markets. The dynamics of the digital markets characterized by network effects,
scale economics, algorithm-driven decision processes and large-scale collection of consumer
data have enabled few major players to rapidly ascend to market positions of power, posing
substantial entry barriers to emerging players. These emerging forms of competition practices,
such as: favouring of its own products; foreclosure strategies like limiting app store developer
autonomy and options; data concentration; and algorithmic bias and discrimination, differ
considerably from forms of behaviour envisaged when the competition laws were enacted.
Competition law needs constant updates to be effective to new competitive behaviour in the

digital sphere.

5.7 Cross- Border Competitions Issues

A significant amount of large players who hold dominant positions operate their business in
more than one countries. In such circumstances, anti-competitive behaviour of even these
companies, operating mainly outside the territorial jurisdiction of the country but with a
significant impact on the domestic market, needs to be checked. This type of international

cartels and price-rigging issues requires coordination between the competition regulators in
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different countries; and if it fails, would result in an inadequate level of domestic competition.

5.8 High Burden of proof

In order to establishing that a party has abused its position, the CCI has the burden of proving
three distinct conditions: (i) a correctly identified relevant market, (i1) dominant position in that
market and (iii) use of the dominant position in the market. Establishing the above condition

entails proving strong factual and economic evidence, which the cci needs to demonstrate.

Since many pro-competitive actions of businesses could also be portrayed as misuse of a

dominant position, separating the former from the latter is one of the most challenging tasks.

5.9 Need for Greater Awareness and compliance

The vast majority of small and medium enterprises, in spite of the regulatory regime laid down
by the act, are still unaware of the obligations imposed by competition law. Same is the case
of consumers who often overlook conduct which constitutes abuse or unaware of remedies
available to them under the act. The CCI may engage in competition advocacy to educate the
businesses and the consumer, but it is imperative that further awareness drive and legal
knowledge are increased among consumers and businesses along with their legal fraternity, the

legal compliance shall then be effective.

While competition framework of India, laid down by the competition act 2002 and reinforced
by amendments such as the competition (amendment) act 2023, offers comprehensive
measures against abusive business practices, real-world obstacles persist in achieving effective
enforcement of rules related to abuse of dominance. Challenges in delineating relevant markets,
understanding dominance in digital environments, gathering evidence, delays in the regulatory
process, cross-border dynamics and the high threshold for proof remain significant hurdles.
However, through ongoing judicial interpretation, institutional advancements, and progressive
legislative reforms, India is moving towards greater effectiveness of its competition regime,

enabling robust competition, promoting innovation, consumer welfare, and sustainable growth.

CHAPTER 6: Intellectual Property Rights and Market Dominance

6.1 Intellectual Property Rights and Competition Law

One of the more heated subjects in contemporary business law pertains to the interaction
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between intellectual property rights (IPRs) and competition law. While both disciplines are
directed at significant economic goals, they function in different ways. Designed to promote
research, new technology and investment, IP law aims to foster discovery by author and
inventor, giving them exclusivity in the exploitation of their works. Competition rules attempt
to keep markets competitive by punishing restraints on competition and safeguarding
consumers. And while IP law does give the author or inventor time limited exclusivity that

mimics monopoly power, competition principles prevent that power being misused.

IPRs-patents, copyright, trademarks, geographic indications, industrial design, confidential
know-how, and the design of semiconductor integrated circuits-grant to creators the right to
exclude all others for a specified period of time from making, using, selling, and importing
their works or designs. Because those protections can compensate innovators for their R&D
and promote future creation, conferring IPR protection is often accepted as a valid carve-out
from the open-access principles typically applied in competition law. Nonetheless, possessing
an IPR, alone or together, doesn’t automatically confer the market power necessary to
constitute dominance under section 19 of the Competition Act 2002, which requires an
assessment of a firm’s relative position in a relevant market and the ability of the undertaking

to materially affect competition.

As is evident, for example, from its discussions with relevant business players, the Competition
Commission of India (CCI) has consistently made clear that a business could have a strong

brand or significant number of patents yet not possess any dominant market position.

6.2 Intellectual Property Rights and Market Dominance

Accordingly having an IPR protection should not be treated as tantamount to being in a
dominant position. A problem arises when a dominant player seeks to utilize its IP to exclude
others, or restrict competition to a degree that exceeds what is necessary to obtain the objectives
of its IP protections. The Competition Act 2002 has made clear that this can result in the abuse
of a dominant position within the sense of section 4 of the Competition Act 2002, and be
penalized for so doing, although legitimate utilization of IP rights will be left unaffected.
Examples of abusive IPR behaviour that may result in violations under competition law may
include: ... The imposition of license agreements on IPR for the production of a specified
product or service which effectively prohibits licensed companies to sell it for purposes other

than the limited license granted ... The conditioning of purchase of an IPR controlled item for
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a separate good or service [ The use of IP rights may impose high entry barriers for newer firms,
hinder consumers' ability to obtain more diverse goods and services, stifle further innovation,
and significantly reduce the ability to compete in the market. The Competition Act 2002 not
only protects IPR but also sets forth limitations in the utilization of IP which can negatively

affect competition. ]

Section 3(5) of the Competition Act provides for a limited carve-out for proportional

limitations which may reasonably restrict competition.

That limitation extends to constraints to protect IPR rights granted by patent laws(see patents
act), trademarks(see marks act), and similar provisions for a limited set of IP laws such as the
Patent Act 1970, Trade mark Act 1999, the Copyright Act 1957, Geographical indications of
goods (Registration and Protection) Act 1999, Designs Act 2000 and Semiconductor integrated
circuits Layout Design Act, 2000; the carving out is however for terms reasonable to protect
these forms of IP and may still lead to potential violation of the Competition Act if they are
excessively harmful for market competition or unreasonable restrictions [This statement
highlights the balance sought by competition law-while IP law is permitted to stifle competition
in the manner it sees fits for some specified reasonable period, competition authorities still
examine if any such restrictions are abused and is beyond the prescribed limits]. The rapid
growth of online markets and the digital ecosystem have significantly amplified the IPR-
competition nexus. Dominant digital platforms increasingly use their strong brands,
algorithms, proprietary code, vast amounts of consumer data, extensive patent portfolios, and
similar forms of intellectual property to shape the market and enhance their competitive

positions.

This intellectual property can serve as a potent barrier to entry for nascent competitors and
make it difficult to compete. Hence, more and more regulators have been examining whether
powerful digital companies leverage their IP rights to solidify their position, reduce
interoperability, expel rivals, and restrict consumer choice. Globally the EU and US have
endorsed a more cautious approach, by recognizing IP no longer exempts firms from
competition analysis, so much so that the EU Commission in past has investigated Microsoft
and Google on IPR based restrictions, and in the United States have stressed the need to not

use P as the shield for illegal monopoly power and other exclusionary business practices.

Much of this global understanding has permeated into the Indian regulatory approach.
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In India, the CCI has emphasized time and again that IPR must be respected, yet their usage
should be compliant with the goals of the Competition Act, a so called "middle road", in which
the CCI has been successful in striking a balance where by protecting the ability of firms to
innovate while guarding against powerful companies from stifling competition via misuse of
their IPRs, and conversely preventing stifled innovation by a less vigilant approach from
regulators. Thus, in summary, to harmoniously integrate IPR regimes into the analysis of
dominance requires carefully balancing competing considerations. The goals of IP are to create
new products or services via monopoly privileges that encourage future discovery, while those
of the competition principles is to ensure that this monopoly privilege is used fairly without
unduly restricting competition. A healthy mix is needed for effective innovation in the longer

run.

6.3 Collective Dominance

Collective dominance refers to a situation where two or more independent enterprises together
possess substantial market power and collectively behave as a dominant entity, even though
none of them individually holds a dominant position. This concept is recognised in the
European Union, where firms may jointly influence market conditions through coordinated

conduct.

However, the Competition Act, 2002 presently recognises only individual dominance. Section
4 applies to an enterprise or group acting as a single economic unit and does not expressly
recognise collective dominance among independent enterprises. Consequently, coordinated
anti-competitive behaviour among independent firms is generally dealt with under Section 3

relating to anti-competitive agreements rather than Section 4.

Many legal scholars have suggested that India should expressly recognise collective
dominance, particularly in highly concentrated digital and telecommunications markets where
a few firms may collectively influence market conditions without entering into formal

agreements.

6.4 Economic Analysis of Abuse of Dominance

Competition law increasingly adopts an economic approach rather than relying solely on legal

principles. The assessment of abuse of dominant position requires analysing the actual

Page: 10193



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

economic effects of business conduct on competition, consumers, and market efficiency.

1. Economic analysis considers several factors, including:

2. Market power of the enterprise.

3. Market share and concentration.

4. Entry barriers.

5. Consumer welfare.

6. Pricing strategies.

7. Network effects.

8. Switching costs.

9. Innovation and technological development.

10. Long-term impact on competition.

The objective is to distinguish legitimate competitive behaviour from anti-competitive
exclusionary conduct. For example, low pricing resulting from greater efficiency benefits
consumers and should not be penalised. However, below-cost pricing intended to eliminate

competitors may constitute predatory pricing.

In digital markets, economic analysis has become even more important because dominance
often arises from control over data, network effects, platform ecosystems, and economies of
scale rather than traditional indicators such as market share alone. Consequently, the CCI
increasingly relies on economic evidence and expert analysis while determining abuse of

dominant position.

Overall, an economic approach ensures that competition law promotes consumer welfare,
innovation, efficiency, and long-term market competitiveness, while preventing enterprises

from using market power to distort the competitive process.
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CHAPTER 7: Comparison of Laws governing the misuse of Dominant Position

7.1 India

The Competition Act, 2002 has laid down provisions governing the misuse of dominant
position under Section 4 of the act. Unlike the provisions under the MRTP Act, the Indian
Competition Act do not prohibit a dominant position as such. What prohibits under the

competition law, is the abuse of dominant position.

A person or entity will be regarded as in a dominant position in a relevant market if it is able
to act in a market that is independent of the competitive forces prevailing in that market or if it
is able to impose such significant economic, social, or commercial disadvantages on its

competitors and consumers, it is a very able and determined force within the relevant market.

Whether a party has reached the position of a dominant person in a relevant market shall be
decided by the competition commission with an consideration of the parameters laid in Section
19(4) which includes market share, size and resources of the enterprise and of its competitors;
economic strength and bargaining power of the enterprise and of the consumers; financial or
vertical and horizontal integration of the enterprise; barriers to entry; dependence of consumers
on the enterprise; level of technological innovation of the enterprise etc. The Commission in
India has actively pursued these rules through substantial cases like the DLF case, NSE case,
Google etc, and this has in due course cemented the base of Indian Competition law doctrine.
Also recently the regime has been further updated with the Competition (Amendment) Bill,

2023 which now takes specific aim at online and digital markets.

7.2 The European Union (Article102 TFEU)

The control on dominant firm abuse falls under Article 102 of the Treaty on the Functioning
of European Union (TFEU). Similarly to the Indian law, merely reaching dominance does not
invite condemnation in the EU; rather, the usage of that power invidiously may render the
undertaking infringing the law. Article 102 prohibits exploitative and exclusionary practices
through conduct which are seen as distorting competition and that affects trade between
Member States, including prohibition on abusive and unfair pricing, restricting production or
market distribution, imposing directly or indirectly unfair purchase or selling prices, limiting

production, markets, technical development etc, applying dissimilar conditions to equivalent
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transactions with other trading parties making them disadvantaged compared with competitors,
conditioning of the conclusion of contract on acceptances of supplementary obligations which
by their nature or in according to commercial usages have no connection with the subject of
such contracts. The Enforcement and supervision of these laws is primarily performed by the
European Commission which has developed significant case law throughout its proceedings
and adjudications in the leading cases concerning Microsoft, Google, Intel, and Google

shopping, with special implications on the technological sectors.

The EU's policy on dominating behaviour and firms has been in existence for a longer duration

than in India, and as a result, it exhibits mature legal framework and stricter Enforcement.

7.3 United States (Sherman Act, Section 2)

For, the United States, the Sherman Act of 1890 section 2 represents the antitrust enforcement

which prohibits conduct aimed at monopolizing market power.

Unlike both Indian and EU policies, United States' framework for the antitrust law on
monopolization does not focus on dominance; instead, it prohibits "attempting to monopolize"
or "conspiracy to monopolize." In the United States, 'monopoly power’ isn't a illegal condition
in itself. Instead, the law demands proof of bad intent (i.e. the acquisition of the monopoly was
not on account of its superior quality, size, relative efficiency, or any other such as an ability
to serve its customers better) and the usage of anticompetitive and anti-social policies and anti-
trust enforcement strategies to achieve such monopoly. Numerous landmark decisions, for
example the 'Standard Oil Company v. The United States' case and the United States 'vs'
Microsoft, along with recent actions against Google, have helped establish American antitrust

jurisprudence.

7.4 Comparative Analysis

INDIA EUROPEAN UNION UNITED STATES OF
AMERICA
Section 4, Competition Act, Article 102 TFEU Section 2, Sherman Act
2002
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Prohibits abuse of Prohibits abuse of Prohibits monopolisation

dominance dominance through anti-competitive
conduct

Enforced by CCI Enforced by European Prohibits monopolisation

Commission
Effects-based approach Strong interventionist Consumer welfare and
approach economic efficiency

approach

Chapter 8: Evaluation and Recommendations

8.1 Evaluation of the Existing Legal Framework

The provisions on misuse of market power within the Competition Act, 2002 represent a
significant step forward for India's competition regime. The law's focus on abusive conduct
and not on market size attempts to encourage growth while inhibiting conduct detrimental to
competition, consistent with prevailing global norms in jurisdictions such as the EU and the
US. Through several landmark cases across industries such as real estate, telecom, securities
exchanges, and digital intermediaries, the Competition Commission of India (CCI) has actively

helped forge domestic competition case law.

One of the strengths of the statute lies in its focus on effects-based approach. Instead of an
outright presumption of anti-competition conduct arising from scale, the regime's approach
evaluates whether conduct by a dominant undertaking may cause or is likely to cause a
substantial impediment to competition in the Indian market. By doing so, it encourages
innovation and allows companies to expand via innovation, efficiencies and better products,

without undue concerns about regulatory oversight.

Another strength of the statute is its comprehensive definition of dominance under Section
19(4), which is based on multiple economic factors rather than solely on market share, taking
into account factors such as economic power of an undertaking; business advisory; commercial
and financial arrangements; vertical and horizontal integration with suppliers and customers,
including where appropriate, their ability to limit market access of competitors, customers etc;
the ability of an undertaking to prevent competition by erecting barriers to new entry; the level

of product and geographic substitution; and cost structures. This holistic approach permits the

Page: 10197



Indian Journal of Law and Legal Research Volume VIII Issue III | ISSN: 2582-8878

CCI to develop a more holistic understanding of market power and adapt its analytical

framework to evolving economic dynamics.

8.2 Regulatory and Enforcement Challenges

Despite its positive attributes, several challenges remain. A major difficulty stems from the
complexity in defining relevant markets, particularly in dynamic tech-enabled and online
contexts. Traditional methodologies employed in setting market boundaries are less useful
when prices are not the primary source of value, or where innovation, data and network effects
drive competition rather than direct price competition. Consequently, the evaluation of

dominance may become more complex.

A related weakness arises from the delay in completing investigations and decisions. Misuse
of dominance cases often require complex economic analysis, expert witnesses, and detailed
market research, leading to protracted proceedings. Delays in decision making may weaken the

deterrent impact of the regime, especially in fast-evolving digital markets.

8.3 Digital Economy and Emerging Issues

The rise of global digital gatekeepers presents another substantial challenge. A small number
of powerful tech firms may control digital spaces, consumer data and online infrastructure, and
thus shape competition dynamics in ways unanticipated when the Competition Act was
enacted. Conducts such as favouritism to own services, algorithm bias, strict app store terms,
and leveraging data across different services, will require continuous adaptation of law and

policy tools.

Although the Competition (Amendment) Act, 2023 has introduced important changes, their
effective implementation remains crucial. To be able to address these emerging forms of anti-
competitive behaviour, agencies need to enhance their capabilities in terms of economic, tech

and competition law expertise, and reinforce their institutional capacities.

8.4 Recommendations for Reforms

To enhance the efficacy of rules concerning misuse of dominance, several steps can be

considered:
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Firstly, the CCI should continue to enhance its capabilities in digital markets, including hiring
qualified economists, data scientists, technical experts, and competition lawyers capable of

assessing complicated digital business models.

Secondly, to ensure greater predictability for stakeholders and consistent enforcement, the
authorities should issue comprehensive, industry-specific guidance on the evaluation of

dominance and abuses in digital markets.

Thirdly, investigations into alleged abuses of dominance should be completed within
reasonable timeframes. This will ensure more prompt market corrections and prevent large

enterprises from perpetuating harmful behaviours during lengthy investigations.

Fourthly, the CCI should bolster collaboration with international counterparts to scrutinize
transborder abuses by multinational enterprises. Co-operation among different jurisdictions

will strengthen the capacity to address globally competitive online firms.

Fifthly, competition advocacy activities should be strengthened to raise public awareness about
the application of competition law, including the duties and rights of stakeholders. A greater
degree of awareness can lead to compliance and thereby avoid potential abuses before they

occur.

Sixthly, policy-makers must periodically review the legislation to ensure its continued
relevance in the context of evolving technologies, such as Artificial Intelligence, online

platforms, and dynamic business strategies.

Lastly, in applying the Competition Act's rules, authorities must strive for a balance between
preventing harm and promoting innovation, investment, and growth. Overly restrictive controls
can hinder expansion, while laxness may facilitate misuse of market power. Therefore, an even-

handed, open and economically sound approach must be followed.

CHAPTER 9: Conclusion

The provisions governing the misuse of dominance in the Competition Act, 2002 have
developed into a vital instrument for maintaining competition and protecting consumers in
India. The landmark jurisprudence of the CCI and higher courts has provided greater clarity

and enforceability to Section 4. Nevertheless, rapid technological advancements, a growing
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digital economy and more complex commercial structures continue to pose novel challenges

for competition enforcement.

The ultimate success of India’s competition regime in ensuring sustained open competition and
fostering growth will depend upon ongoing updates to the legislative framework, diligent
enforcement by the CCI, enhanced co-operation with international counterparts, and the
deployment of modern economic and technical tools for the analysis of market power. These
efforts, if successful, can position India for continued economic dynamism, innovation, and

consumer welfare in an increasingly complex global landscape.

The provisions related to abuse of a dominant position under the Competition Act, 2002
provide the regulatory backbone in India that is necessary to safeguard a healthy competitive
environment, ensure protection of consumer welfare and improve economic efficiency. Far
from proscribing dominance per se, the Act strikes a judicious balance between fostering
competition through superior performance while discouraging the exploitation of a dominant
position. This prevents businesses from suffering because they are powerful, while holding

them accountable for using that power to the detriment of their competitors.

The application of the competition law provisions has demonstrated that determining the
existence of dominance involves two components: the proper definition of the relevant market;
and the evaluation of several economic factors in terms of Section 19(4) of the Competition

Act.

Further, the broad list of prohibited actions specified in Section 4-such as unfair pricing
practices, selling below cost, preventing market entry, tying, and using dominance in a market
to entrench a position in other markets-speaks volumes about the legislative intent to curb anti-
competitive behaviour that harms rivalries and consumers. The Competition Commission of
India (CCI) has played a significant role in enforcing this provision through several high-profile
cases such as in re DLF, NSE, and Google, the case law development in India is being
influenced greatly in its own right. The study has revealed, however that despite the broad
scope and detailed framework of competition law, there remain real-world limitations that have
obstructed its effective implementation. The unprecedented rise in digital industries and data
driven models have increased the dependency on an adequate digital footprint, complicated
market boundaries have proven to be a challenge, long investigations, trans-national

anticompetitive activities and others have created an issue of its own.
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Even the latest amendments in the Competition (Amendment) Act, 2023 intend to improve its
effectiveness, yet constant evolvement is still required to cope with the changing market

scenario.

A functioning competition regime is crucial in ensuring that dominant firms use their position
in a responsible way so as not to undermine the functioning of competitive markets. In order
to meet the objective of the Act, the enforcement needs an independent and strong regulator,
faster dispute resolution mechanisms, institution of higher investigative capacities and periodic
updates to the legislative framework. In an increasingly digital and rapidly growing Indian
economy, strict enforcement of rules against abuse of a dominant position will be necessary to
fuel innovation, promote consumers’ well-being, facilitate the existence of fair competitive

market and ensure that the economy is sustained over the years.

The provisions of the Competition Act, 2002 therefore, continues to be the fundamental

bedrock upon which India’s market is built.
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