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ABSTRACT 

At times, preserving the judicial integrity and achieving a factually correct 
outcome appear diametrically opposed objectives, raising a pertinent 
question - “Does the end justify the means?” This dilemma is particularly 
manifest when a party to a dispute produces a document obtained by illegal 
means, through wiretapping or hacking or through illegal search and seizure 
or any other method. While the exclusion of illegally obtained evidence is 
advocated to protect individual rights and reinforce judicial integrity; the 
Court is often criticised for its excessive desire to be factually correct as 
opposed to serving the purpose of justice. The recent past has been mired in 
this conundrum, which raises a pertinent question as to the admissibility of 
such evidence in the courtroom. In India, there is a deep lacuna, especially 
after the recognition of the right to privacy as a fundamental right, which is 
in direct conflict to the production of illegally obtained evidence. There has 
been a marked increase in parties seeking to adduce evidence that has been 
obtained illegally. The paper seeks to explore the admissibility of illegally 
obtained evidence in criminal proceedings in the United States, Australia and 
India by presenting a comparative analysis of the position in each of these 
countries. 
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Introduction 

“The end justifies the means. Sometimes you have to do the wrong thing to get the right result.” 

This oft-quoted statement presents a dilemma reinforced with the passage of time, “Do the ends 

justify the means?” This assumes a special significance in the legal profession. There are times 

when preserving the judicial integrity and achieving a factually correct outcome appear 

diametrically opposed objectives. This dilemma is particularly manifest when a party to a 

dispute produces a document obtained by illegal means. Parties often take recourse to evidence 

obtained illegally when they fail to establish their case through playing by the rules. Evidence 

obtained illegally may be through different methods like wiretapping or hacking or by violating 

the body of a person or through illegal search and seizure.  

The theoretical foundations of the exclusion of illegally obtained evidence have their basis in 

the need to protect individual rights, act as a deterrence for the law-enforcers and protect and 

reinforce judicial integrity.1 These foundations are often criticised as being illusive and blind 

to the demands of justice.2 Justice Benjamin Cardozo presented its scathing critique when he 

remarked, “The criminal is to go free because the constable has blundered.” The Court is 

criticised for its excessive desire to be factually correct as opposed to serving the purpose of 

justice.  

The recent past has been mired in this conundrum, which raises a pertinent question as to the 

admissibility of such evidence in the courtroom. This is of contemporary relevance, especially 

against the backdrop of instances of whistle-blowing, the WikiLeaks controversy and the 

emergence of sensitive information in the Rafale deal. The recent past has witnessed a marked 

increase in parties seeking to adduce evidence that has been obtained illegally. 

The paper seeks to explore the admissibility of illegally obtained evidence in criminal 

proceedings in the United States, Australia and India by presenting a comparative analysis of 

the position in each of these countries.  

 
1 Yuval Merin, Lost between the fruits and the tree, 18 NEW CRIMINAL LAW REVIEW 273 (2015). 
2 Id. 
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The United States of America 

The Fourth Amendment to the United States Constitution guarantees the right “to be secure 

against unreasonable searches and seizures”.3 The U.S. Supreme Court, by constitutional 

interpretation, established the exclusionary rule in Weeks v. United States4, thereby making 

evidence obtained by unconstitutional means inadmissible in criminal trials.5 This was initially 

restricted to federal law enforcement agencies and its scope was expanded to state criminal 

prosecutions in Mapp v. Ohio.6 The doctrine is rooted in the Fourth Amendment, to prevent it 

from being reduced to a mere form of words.  

This rule is commonly articulated in terms of the fruit of the poisonous tree metaphor. In 

Silverthorne Lumber Co. v. U.S.7, this doctrine was established by extending the scope of the 

rule by the inclusion of evidence that was derived from evidence procured illegally, as an 

indirect result of impropriety.8 The term itself was, however, coined sometime later by Justice 

Felix Frankfurter in Nardone v. United States9.  

In the Silverthorne case10, the documents were illegally obtained without a warrant after seizure 

from the defendant’s office. The district court held this to be violative of the Fourth 

Amendment rights. The Prosecutor made copies before complying with the order of returning 

the documents to the defendant and used them to obtain a subpoena for the surrender of the 

originals. The Supreme Court held that the copied evidence, which was the derivative evidence, 

should be excluded as it was tainted with illegality. Thus, the rule requires the exclusion of 

both “primary” or “direct” as well as “derivative” or “indirect” fruits of unconstitutional official 

conduct.11  

The demonstration of a causal connection between the evidence obtained and the violation of 

the Fourth Amendment must be established for the application of the exclusionary rule.12 The 

defendant must establish that the prosecution would not have acquired the evidence in question 

 
3 U.S. Const. Amend. IV. 
4 Weeks, 232 U.S. 383 (1914). 
5 Merin, supra note 1. 
6 Mapp, 367 U.S. 643 (1961). 
7 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 
8 Merin, supra note 1. 
9 Nardone v. United States, 308 U.S. 338 (1939). 
10 Silverthorne, Supra note 7. 
11 Mark Cammack, The Rise and Fall of the Constitutional Exclusionary Rule in the United States, 58 
AMERICAN JOURNAL OF COMPARATIVE LAW 631 (2010). 
12 Id. 
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“but for” the illegality.13 This “but for” causality is considered as a necessary condition to 

render both, primary and derivative evidence as inadmissible.14   

The exclusionary rule has its basis in the implicit premise that the benefit of deterrence exceeds 

the cost of exclusion of the evidence. In U.S. v. Calendra15, the Court remarked that the primary 

purpose behind the exclusionary rule was to deter future unlawful police conduct. While 

evidence obtained as a causal connection of the violation of the Fourth Amendment is 

presumptively inadmissible, the doctrine is not absolute or unqualified. Over the years, the 

Court has interpreted the rule to recognise exceptions to it, which are as follows: 

1. THE STANDING DOCTRINE 

The most significant limitation to the exclusionary rule, the standing doctrine is used in law to 

identify parties that are entitled to claim the benefit of a legal rule or duty.16 A party has a 

standing to claim a constitutional protection if it belongs to the class for whom such protection 

is conferred.17 Constitutional rights, in general, and the Fourth Amendment right, in particular, 

are considered to be strictly personal.18 Hence, only individuals who have themselves suffered 

a Fourth Amendment violation can secure a remedy. The party which seeks exclusion must 

have been a victim of an illegal search or seizure as opposed to one who claims prejudice on 

the basis of evidence obtained in consequence of a search or seizure directed at someone else.19  

2. THE INDEPENDENT SOURCE DOCTRINE  

The “fruits of poisonous tree” doctrine is not applicable in cases wherein the evidence is 

emanating from two different sources, only one of which is illegal.20 Thus, the derivative 

evidence will not fall within the scope of the exclusionary rule if it is procured lawfully in a 

manner entirely unconnected to the illegality.21 This was first acknowledged in the case of 

 
13 MCCORMICK ON EVIDENCE, Vol. I, at 702 (Kenneth S. Broun et al. eds., 6th ed. 2006). 
14 Cammack, supra note 11. 
15 United States v. Calandra, 414 U.S. 338 (1974).  
16 Cammack, supra note 11. 
17 New York ex rel. Hatch v. Reardon, 204 U.S. 152, 160 (1907).  
18 Cammack, supra note 11. 
19 Id. 
20 KERRI MELLIFONT, FRUIT OF THE POISONOUS TREE: EVIDENCE DERIVED FROM ILLEGALLY OR IMPROPERLY 
OBTAINED EVIDENCE 3-4 (2010). 
21 Cammack, supra note 11. 
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Silverthorne22 and reaffirmed by subsequent cases. In Segura v. United States23, the police 

officers observed incriminating evidence in plain view after illegally entering the defendant’s 

apartment. Later, however, the officers obtained a search warrant based on this information. 

The U.S. Supreme Court excluded the evidence in plain view but the evidence procured under 

the search warrant was considered to be admissible, being independent of the illegal entry. In 

United States v. Murray,24 this doctrine was again applied when the police discovered evidence 

by unlawful means but later re-discovered the same evidence through lawful means. The 

independent source is considered to break the causal connection between the evidence and the 

Government’s misconduct.25 

3. THE INEVITABLE DISCOVERY DOCTRINE  

Evidence which is illegally obtained may be exempt from the exclusionary rule if it can be 

demonstrated that the same evidence would have been discovered by legal means.26 The 

prosecution is required to establish, by preponderance, that the challenged evidence would have 

been ultimately discovered by lawful means.27 Derivative evidence is thereby rendered 

admissible if is demonstrated that it would have ultimately been discovered lawfully without 

recourse to the primary, tainted evidence.28 The doctrine was first recognised in Nix v. 

Williams29, wherein the defendant surrendered himself to the police, confessed to a young girl’s 

murder and thereafter revealed the location of the body. The Court excluded the confession as 

violative of the Sixth Amendment right to counsel but observed that the body would inevitably 

have been recovered even if the defendant had not disclosed its location to the police. Thus, 

the evidence was held to be admissible in the absence of a nexus sufficient to prove the taint.  

4. THE ATTENUATION DOCTRINE  

As per the attenuation doctrine, evidence which has been derived illegally is held to be 

admissible if the connection between the evidence to be introduced and the initial illegality has 

turned tenuous or extremely frail such that the ‘fruits’ could be said to have been ‘untainted’.30 

 
22 Silverthorne, Supra note 7. 
23 Segura, 468 U.S. 796 (1984). 
24 United States v. Murray, 487 U.S. 533 (1988). 
25 Merin, supra note 1. 
26 Cammack, supra note 11. 
27 Id. 
28 PETER MIRFIELD, SILENCE, CONFESSIONS AND IMPROPERLY OBTAINED EVIDENCE 338 (1997). 
29 Nix v. Williams, 467 U.S. 431 (1984). 
30 MARVIN ZALMAN, CRIMINAL PROCEDURE: CONSTITUTION & SOCIETY 76 (2011).  
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This is mostly a matter of degree and is related to the nature of the causal connection.31 In 

Wong Sun v. United States32, the defendant was arrested without a probable cause. Nonetheless, 

his voluntary statement made several days after his release was held to be admissible. The 

Court, while quoting Nardone,33 remarked that the connection between the arrest and the 

statement had “become so attenuated as to dissipate the taint”.34 There is wide agreement on 

the three-factor test, as applied in Brown v. Illinois35, to consider whether attenuation can be 

sufficiently established:36  

§ temporal proximity between the procurement of evidence and the primary illegality; 

§ nature, number of any intervening circumstances or events;  

§ flagrancy, purpose of the police misconduct.  

5. THE GOOD FAITH EXCEPTION  

In United States v. Leon37, the good faith exception was created whereby the evidence seized 

by reliance on a search warrant which was later declared to be invalid was held to be admissible. 

In Illinois v. Krull38, this exception was held to be applicable to searches carried out in good 

faith placing reliance on a statute that was later declared to be unconstitutional. In Herring v. 

United States39, this was extended to a situation wherein the police relied on mistaken 

information regarding the existence of a warrant in the police database. The starting premise 

of the judiciary while invoking this exception is that the exclusionary rule is not a personal 

constitutional right but a judicially created remedy to safeguard the Fourth Amendment through 

deterrence.40 

The aforesaid exceptions have been carved as an unbending application of the exclusionary 

rule would impede the truth-finding process. They have been construed keeping in mind the 

 
31 Brown v. Illinois, 422 U.S. 590, 609 (1975). 
32 Wong Sun, 371 U.S. 471 at 485 (1963). 
33 Nardone, supra note 9. 
34 Supra at 6 (quoting Nardone v. United States, 308 U.S. 338, 341 (1939)). 
35 Brown v. Illinois, 422 U.S. 590, 604 (1975). 
36 MCCORMICK Supra note 9. 
37 United States v. Leon, 468 U.S. 897, 933 (1984). 
38 Illinois v. Krull, 480 U.S. 340 (1987). 
39 Herring, 555 U.S. 135 (2009): 129 S. Ct. 695 (2009). 
40 United States v. Calandra, 414 U.S. 338, 348 (1974).   
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rationale underpinning the doctrine.41 Thus, the applicability of the exclusionary rule is to be 

determined through weighing the deterrent benefits of exclusion against the costs in terms of 

the evidence lost.42  

The last fifty years have witnessed a shift in the Constitutional foundations of the exclusionary 

rule and the narrowing of its scope.43 In Herring v. United States44, a 2009 decision, the Court 

observed the costly toll of the exclusionary rule on the truth-seeking process and emphasised 

that, “exclusion has always been our last resort, not our first impulse”.  The journey of the 

United States in dealing with this conundrum has experienced the rise and fall of the 

constitutional exclusionary rule.  

Australia 

Section 138 of the Australian Evidence Act, 1995 is concerned with the exclusion of 

improperly or illegally obtained evidence45. It states that evidence is not to be admitted if it is 

in contravention of any Australian law or is obtained improperly or as a consequence of an 

impropriety or contravention of any Australian law. Nonetheless, this is not absolute. The 

statute also states that such evidence is not to be admitted unless the desirability of admitting 

such evidence outweighs the undesirability of admitting it. 

As per Section 138(2), an admission made during or as a result of questioning is categorised as 

evidence which is improperly obtained if the person carrying out the questioning did or omitted 

to do an act, knowing well or ought to have reasonably known that such act or omission, in all 

likelihood, could substantially impair the person’s rational response to it. Further, if a false 

statement was made by the person conducting the questioning to cause the person being 

questioned to make an admission, it is said to have been improperly obtained.  

Section 138(3) goes on to list eight factors, not exhaustive, that the Court needs to consider46:  

§ the evidence’s probative value  

 
41 Merin, supra note 1. 
42 Cammack, supra note 11. 
43 Id. 
44 Herring v. United States, 555 U.S. 135; 2009 U.S. LEXIS 581. 
45 Evidence Act 1995, § 138 (Australia). 
46 Evidence Act 1995, § 138 (Australia). 
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§ its importance in the proceeding  

§ nature of the offence, cause of action/defence, characteristics of the subject-matter  

§ gravity of the contravention/impropriety 

§ whether such contravention/impropriety was deliberate or reckless 

§ whether such contravention/impropriety was in contravention to or inconsistent with 

the rights of a person under the International Covenant on Civil and Political Rights 

§ whether any proceeding, in a court or otherwise, has been or is likely to arise in 

connection with such contravention/impropriety along with the difficulty, if any, in 

procuring such evidence without contravention/impropriety of Australian law.  

The existence of a causal link between an earlier unlawful act and a later discovery will also 

engage Section 138, which requires a two-stage test:  

§ whether the evidence sought to be adduced has been obtained in consequence of such 

contravention/impropriety; 

§ whether the desirability of admitting the evidence outweighs other considerations.  

The term “impropriety” has not been defined in the legislation. It is to be determined with 

reference to minimum standards of acceptable police conduct.47 The desirability of admitting 

evidence is related to two public interest considerations: accurate fact determination and crime 

control.48 The ‘undesirability’ is linked to the considerations which favour exclusion: 

disciplining the police, deterring future illegality, ensuring fairness, protecting individual rights 

and protecting executive and judicial legitimacy.49 Thus, there is a need for a balancing 

exercise, weighing these two considerations.50   

As per S. 138(3)(e), recklessness is an express factor for consideration.51 The ALRC Report52 

 
47 Ridgeway v The Queen (1995) 184 CLR 19, 37; Kadir & Grech v The Queen [2020] HCA 1. 
48 ALRC 26:1 at [958]. 
49 ALRC 26:1 at [959]. 
50 Bunning v Cross (1978) 141 CLR 54; Ridgeway v R (1995) 184 CLR 19; [1995] HCA 66. 
51 Arjun Chhabra, Reckless Conduct and Section 138 of the Evidence Act, Paper presented for Continuing Legal 
Education purposes at the Orange office of the Legal Aid Commission of New South Wales (2012). 
52 ALRC Report 29, Vol. 1 at para 964. 
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states that in terms of a disciplinary perspective, the mental state of the officer is relevant 

because if the impropriety/illegality arose due to a mistaken belief, it would have the effect of 

reducing seriousness of the misconduct. S. 138(3)(d) indicates to a positive correlation between 

the seriousness of misconduct and recklessness, which can be inferred from the phrase, “the 

gravity of the impropriety or contravention”. The gravity of the misconduct is measured not 

only in terms of the standard of laws breached but also the extent to which they are breached. 

In DPP v. Carr53, it was observed that even if a police officer has acted honestly, lawfully and 

with integrity, it does not itself prevent the impropriety from being categorised as serious. The 

absence of honesty, however, could increase the seriousness of misconduct. Determination of 

the mental state therefore assumes great significance in the exercise of discretion conferred by 

Section 138.  

In 2001, three decisions made in quick succession by the NSW Supreme Court and the NSW 

Court of Criminal Appeal formulated the test for recklessness to be applied under S. 138(3)(e). 

In DPP v. Nicholls54, it was remarked that the term “reckless” requires a serious disregard to 

the procedure and a deliberate undertaking of risk as to substantially prejudice the rights of the 

accused. As per DPP v. Leonard55, the officer’s conduct would be “reckless” on his failure to 

consider whether the search carried the obvious risk of being illegal. In R v. Helmhout56, it was 

stated that the term “reckless’ need not be defined exhaustively. The phrase “improperly or in 

contravention of an Australian law” conveys a minimum advertence to the possibility of breach 

of a duty, obligation or standard of propriety or any Australian law; furthered by a conscious 

decision to proceed regardless. The formulations in Nicholls57 and Helmhout58 are stricter in 

nature than Leonard59 as they emphasize the conscious undertaking of risk. Thus, recognition 

of the risk prior to acting becomes crucial. In all these three decisions, however, the outcome 

was the same, the evidence was admissible as it was held to be not reckless. The expansive 

formulation in Leonard60 is more akin to negligence. In the 2012 decision of R v. Sibraa,61 it 

was conceded that Leonard62 is not the appropriate test for the term “reckless” under Section 

 
53 DPP v Carr [2002] NSWSC 194 at [82]. 
54 DPP v Nicholls [2001] NSWSC 523 (22 June 2001); [2001] 123 A Crim R 66 at [23]. 
55 DPP v Leonard [2001] NSWSC 797 (14 September 2001); [2001] 53 NSWLR 227 at [103]. 
56 R v Helmhout [2001] NSWCCA 372 (19 September 2001); (2001) 125 A Crim R 257 at [33]. 
57 Nicholls, supra note 54. 
58 Helmhout, supra note 56. 
59 Leonard, supra note 55. 
60 Id. 
61 R v Sibraa [2012] NSWCCA 19. 
62 Leonard, supra note 55. 
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138. It reaffirmed the Nicholls63 and Helmhout64 judgments, clearly acknowledging “the 

requirement that there be recognition of a risk by the police”. Thus, recklessness requires “an 

act of the will”, “making of a conscious choice in the face of an acknowledged risk”.  

In the decisions in Nicholls65 and Sibraa66, the finding that the misconduct in question involved 

an innocent mistake or was taken in good faith was effective in precluding the finding of 

recklessness under S. 138(3)(e). A distinction, however, must be drawn between good 

faith/innocence and incompetence. It appears to give a free pass to the police who are ignorant, 

which is not true. In the case of Carr67, the arresting officer, though aware of the alternatives 

to arrest, had not read the NSW Police Service Handbook. He, however, had an experience of 

five years as an officer. Smart AJ remarked that the officer carelessly disregarded the 

appropriate procedure and “must have realised” the potential consequences of his actions. The 

phrase “must have realised” involves a presumption of knowledge and thereby the recognition 

of risk. Thus, incompetence can ground a finding of recklessness.  

In Gilmour v. Environment Protection Authority68, it was held that the onus/burden of 

persuasion to establish that the evidence falls within Section 138 is initially on the party 

objecting to the evidence. Once the judge is satisfied, the onus shifts to the party tendering the 

evidence, which must demonstrate that the desirability of admitting the evidence outweighs the 

circumstances in which it was obtained.69 Thus, the exclusion of improperly or illegally 

obtained evidence is not absolute under the Australian statutory law. The courts have, time and 

again, emphasised the need for a balancing exercise70, which has been incorporated in the 

statute under S. 138(1) of the Evidence Act, 1995. The balancing act is essential to ensure that 

the benefit of inclusion outweighs the costs of exclusion of the evidence, in the interests of 

justice.  

India 

India does not have a specific provision relating to the admissibility of illegally obtained 

 
63 Nicholls, supra note 54. 
64 Helmhout, supra note 56. 
65 Nicholls, supra note 54. 
66 Sibraa, supra note 61. 
67 Carr, supra note 53. 
68 Gilmour v Environment Protection Authority (2002) 55 NSWLR 593 at [46]. 
69 R v Coulstock (1998) 99 A Crim R 143 at 147; Robinson v Woolworths Ltd (2005) 64 NSWLR 612 at [33], 
[106]. 
70 Bunning v Cross (1978) 141 CLR 54; Kadir & Grech v The Queen [2020] HCA 1, [13]. 
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evidence. Section 5, Indian Evidence Act makes all relevant evidence admissible.71 Chapter II, 

titled, “Of the Relevancy of Facts”, enumerates the circumstances where a fact can be said to 

be relevant.72  

In Kuruma v. Queen,73 the Privy Council remarked that while considering whether the evidence 

is admissible, the test to be applied is whether the evidence is relevant to the matters in issue. 

If the answer is in the affirmative, the Court should not be concerned with the question of how 

it was obtained. In the instant case, the evidence was held to be admissible although obtained 

by illegal search of body of a person. These observations were quoted with approval by the 

Indian Supreme Court in Pooran Mal v. Director of Inspection74  in which the material obtained 

by a search and seizure in contravention of the provisions of Section 132 of the Income Tax 

Act was allowed to be used as evidence. The Court remarked, “It would be thus seen that in 

India, as in English, where the test of admissibility of evidence lies in its relevancy, unless there 

is an express or necessarily implied prohibition in the Constitution or other law, evidence 

obtained as a result of illegal search or seizure is not liable to be shut out”.75 

R.M. Malkani v. State of Maharashtra76 discussed the legal position around admissibility of 

illegally obtained contemporaneous tape-recorded conversation, which was considered to be a 

relevant fact and held to be admissible as res gestae under S.7 of the Evidence Act. The Court, 

however, acknowledged that such evidence should be viewed with caution and the judge is 

conferred with the discretion to make the decision on the admissibility of the evidence. This 

was reaffirmed by the Court in State of Maharashtra v. Natwarlal Damodardas Soni.77 In 

Yusufalli Esmail Nagree v. The State of Maharashtra,78 the Supreme Court rejected the 

contention that obtaining evidence illegally by using tape recordings or photographs offends 

Articles 20(3) and 21 of the Indian Constitution.  

The 94th Report of the Law Commission of India delved into this question.79 The Commission 

observed that while an absolute rule of exclusion might result in grave injustice in certain cases, 

 
71 The Indian Evidence Act, 1872, § 5. 
72 The Indian Evidence Act, 1872, Chpt. II. 
73 Kuruma v The Queen [1955] AC 197.  
74 Pooran Mal v Director of Inspection AIR 1974 SC 348. 
75 Id.  
76 R.M. Malkani v. State of Maharashtra (1973) 1) SCC 471. 
77 State of Maharashtra v. Natwarlal Damodardas Soni AIR 1980 SC 593.  
78 Yusufalli Esmail Nagree v. The State of Maharashtra, AIR 1968 SC 147. 
79 Law Commission of India, Evidence Obtained Illegally or Improperly, Report No. 94 (1983). 
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there could be cases where the breach is so blatant and shocking that admitting such evidence 

will bring disrepute to administration of justice. Thus, it proposed introducing Section 166(a) 

to the Indian Evidence Act, 1872 to confer courts with discretionary power to exclude 

illegally/improperly obtained evidence based on 

§ the extent of violation of human dignity and social values in procuring the 

evidence 

§ seriousness of the case  

§ importance of the evidence obtained 

§ whether any harm to the accused or others was inflicted wilfully or not; 

§ whether there were circumstances justifying the action, a situation of urgency 

requiring action to prevent the destruction or loss of evidence. 

The recommendations provide a useful guide but have not been implemented till date.  

The general approach of the judiciary has been not to exclude illegally obtained evidence on 

the ground that the method of collection adopted by the authorities does not affect its reliability. 

Hence, it is admissible on account of its relevance. An exception, however, has been carved 

out for certain cases. For example, this rule cannot be applied in cases of illegally recovered 

contraband as evidence of possession. Thus, offences under statutes like the Narcotic Drugs 

and Psychotropic Substances Act, which raise a presumption of guilt if the possession of an 

illegal article is established, are excluded from the general rule of admissibility. The rationale 

behind this is that deviations from the procedure of search and seizure will have a material 

bearing on the case, as affirmed in the State of Punjab v. Baldev Singh.80   

Analysis 

The ‘fruits of poisonous tree’ doctrine of the United States has a limited application in Australia 

and India. The Australian Evidence Act has codified this area in terms of Section 138 of the 

 
80 State of Punjab v. Baldev Singh, (1999) 6 SCC 172. 
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Act which requires the Court to engage in a balancing exercise to determine whether the public 

interest in inclusion of the evidence outweighs its exclusion.81  

In India, Sections 24, 25 and 26 of the Indian Evidence Act expressly bar the admissibility of 

confessions made before police officers, custodial confessions and so on.82 Section 24 declares 

confessions are irrelevant when they are obtained by inducement, threat or promise. Sections 

25 and 26 represent cases in which though being relevant, confessions are inadmissible in the 

Court. Further, Section 27 provides an interesting corollary to the inevitable discovery 

exception of the United States. Section 27, based on the theory of confirmation by subsequent 

finding of fact, states that discovery made as a consequence of a statement made while in the 

custody of the police may be proved although the confession itself will be inadmissible.83 Apart 

from this, the general approach adopted by the Indian Courts, seen through a line of decisions 

examined above, reflect that as long as the evidence is relevant, the Court does not delve into 

how it was obtained.  

Relevant to this discussion is the controversy which had clouded the Rafale deal when it was 

alleged that certain documents were stolen from the Defence Ministry.84 The documents were 

printed in The Hindu and an offence under the Official Secrets Act was alleged.85 The dismissal 

of application was claimed on the ground of inadmissibility of the documents. Reliance was 

placed on the 2G and Coal Scam cases where the documents from whistle-blowers, which had 

not been procured legally, were considered as evidence by the Supreme Court.86 The Supreme 

Court considered the stolen Rafale documents to be admissible in the review plea hearing.87  

In Justice K.S. Puttaswamy v. Union of India88, the Supreme Court held that the right to privacy 

forms an intrinsic part of the right to life under Article 21 of the Constitution. J. Chandrachud 

referred to the “reasonable expectation of privacy” test89 in relation to the United States Fourth 

 
81 Kadir & Grech v The Queen [2020] HCA 1, [40].  
82 The Indian Evidence Act, 1872, § 24, 25, 26, Acts of Parliament, 1872 (India). 
83 The Indian Evidence Act, 1872, § 27, Acts of Parliament, 1872 (India). 
84 Stolen and Secretive: Rafale Review and the Sanctity of Official Secrets, BAR AND BENCH - INDIAN LEGAL 
NEWS, https://www.barandbench.com/columns/rafale-review-sanctity-stolen-official-secrets (last visited Sep 18, 
2022). 
85 Id. 
86 Id. 
87 Setback for Modi govt, SC says “stolen” Rafale documents admissible in the court, THE ECONOMIC TIMES, 
April 10, 2019, https://economictimes.indiatimes.com/news/politics-and-nation/setback-for-modi-govt-sc-says-
stolen-rafale-documents-admissible-in-the-court/articleshow/68806266.cms (last visited Sep 18, 2022). 
88 Justice K.S. Puttaswamy v. Union of India, AIR (2017) SC 4161, 489. 
89 Katz v. United States, 389 US 347 (1967). 
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Amendment, wherein, if a person has exhibited an expectation of privacy, and that such 

expectation is considered to be “reasonable” according to society, then it is protected under the 

right of privacy. J. Chelameswar listed three aspects of privacy90:  

§ ‘repose’, freedom from unwarranted stimuli; 

§ ‘sanctuary’, protection against intrusive observation;  

§ ‘intimate decision’ or autonomy with respect to the most personal life choices.  

The right to privacy with respect to the State and its intrusion into the body of subjects was 

specifically emphasised.91 J. Chelameswar mentioned “telephone tapping” and “internet 

hacking” by the State in order to obtain personal data as violating the privacy of the body of its 

subjects.92 Such an expansive scope of the right to privacy brings it in direct conflict with the 

admissibility of illegally obtained evidence.  

Conclusion 

In the oft-quoted words of Justice Holmes, “the life of the law has not been logic; it has been 

experience.” The comparative analysis of the United States and Australia carries important 

lessons for India. Martin Shapiro claims that the chief purpose of comparative law should be 

to provide data for testing general theories about law.93 India must keep an eye on the 

international developments as much can be learnt through the experience of other countries. 

India needs to strike a balance between the right to privacy and the conflicting principles 

relating to the admissibility of illegally obtained evidence.  

The declaration of the right to privacy has left a deep lacuna in the admissibility of illegally 

obtained evidence and the stance taken by the judiciary in earlier decisions. This unsettled legal 

issue needs to be answered and necessitates the attention of the legislature as well as the 

judiciary. The absence of the explicit recognition of the right to privacy while assessing 

illegally obtained evidence will lead to a plethora of problems and exploitation of existing 

loopholes. The Law Commission’s recommendation to introduce Section 166(a) in the 

 
90 Justice K.S. Puttaswamy v. Union of India, AIR (2017) SC 4161, 227. 
91 Id. 
92 Id. 
93 MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS (1980). 
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Evidence Act needs to be duly considered. The Court should weigh different factors, the 

importance of the evidence, the extent of violation of privacy in obtaining it and whether there 

were compelling circumstances justifying the same, among other considerations. The relevancy 

of the evidence will have to weighed against the violations of privacy needed to obtain it. The 

amendment to the Evidence Act to incorporate these changes will provide a much-needed 

outline to the judges to exercise their discretion in these matters. This will also ensure that a 

balance is struck between the objective of the Indian Evidence Act, the current position of law 

as well as the changes in the law after the recognition of the right to privacy as a fundamental 

right.  

 

 


