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ABSTRACT 

There is an ever-increasing concern and awareness for the welfare of children at 

the national and international levels by way of national policies, constitutional 

provisions and international conventions. Every child needs protection and special 

care but some children are more vulnerable than other children because of their 

cultural or socio-economic conditions. Children that are born to people whose 

relationship is not legally and socially recognized is one such category who suffer 

legal discrimination and social disapproval. The expression used for these children 

is illegitimate. The term is derived from “illegitimus” which means something 

which is not in accordance with law. Although there are differences in societies 

on the basis of cultural and social traditions, there has been universal disapproval 

of children born outside the marriage. The children that are born out of a valid 

marriage comes under the sort of “Honest to Goodness”. They are born out of a 

valid marriage and therefore there are no issues regarding their legal rights while 

there are a ton of issues in relation to rights of illegitimate children. With the 

intention of bringing social reform and removing stigma attached with illegitimate 

mark there was an amendment in Hindu Marriage Act. For so many years, the 

right to succeed to the property by illegitimate children has been a question of 

debate. Under all kinds of societies, the status of an illegitimate child has 

consequences. Children born out of live-in relationships or extra marital affairs 

are thought of as sin to the society. There are personal laws for every religion and 

the right of illegitimate children and legitimate children with respect to inheritance 

is different under each law. Illegitimate children were declared “filius nullius” by 

the English Common law then they slowly modified the stance and the concept of 

“parental responsibility” was introduced. The paper is aimed at determining the 
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rights of illegitimate children in India with respect to property, maintenance and 

guardianship.  

 

RESEARCH OBJECTIVES  

• To identify the right to property of illegitimate children in India.  

• To identify the right to maintenance and guardianship of illegitimate children in India.  

• To identify the social stigma and practical problems attached with illegitimacy.  

• To identify the process of legitimation in India.  

• To identify the status of “illegitimate children” under different statutes.  

 

RESEARCH QUESTIONS  

•  Whether illegitimate children are entitled to coparcenary property under Hindu law?  

• What is the process of legitimation and how it is helpful in uplifting the status of 

illegitimate children?  

• What are the practical problems and social stigma attached with illegitimacy?  

• What kinds of rights are available to illegitimate children under Hindu, Muslim and 

Christian law?  

 

HYPOTHESIS  

H1: Illegitimate children are entitled to property, maintenance, guardianship in India.  

H2: Illegitimate children are not entitled to property, maintenance, guardianship in India.  

 

RESEARCH METHODOLOGY  

The researcher conducted secondary research for reaching at relevant findings to the questions 

intended to be answered through the paper. The researcher utilised descriptive method using 

quantitative approach in gathering information in sync with research objectives.  
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Step 1: The author has read articles, journals, research papers with respect to the topic of the 

paper.  

Step 2: The author has further researched upon the rights and status of illegitimate children in 

different personal laws to get an idea about the rights in the whole of India.  

Step 3: The author has then read judicial pronouncements with respect to right in property and 

maintenance and guardianship under different religion.  

Step 4: Then the process of legitimation and amendment in Hindu marriage Act was researched 

upon to understand the current status of illegitimate children  

Step 5: The social stigma attached and problems faced by children was researched and upon 

the complete analysis of the paper the findings, conclusion and recommendations were given. 

 

SCOPE OF THE STUDY  

The study is focused on the right to inheritance, maintenance and guardianship of “illegitimate 

children” in India. The target group of the research is the children of Hindu, Muslim and 

Christian religion.  
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1. REVIEW OF LITERATURE 

 

Mr. Afridi & Kannappan (2018)1 critically analysed the property rights of illegitimate 

children. The author summarized that laws for illegitimate kids have changed because of social 

advancements and extreme changes have took place in Hindu law. They concluded that even 

though there are changes but there is a need to make laws stricter for their protection.  

Kusum (2019)2 authored Rights and status of Illegitimate Children and said that the situation 

needs a holistic approach. Rights concerned with property; maintenance is enough. They need 

to be uplifted and recognized by all ways. The status of illegitimate children was compared 

with United States as well.  

Prachi Dutta (2018)3 analysed the rights of children that are born outside the wedlock in India. 

It was concluded that rights granted upon the illegitimate children are restricted and different 

along all personal laws. They are deeply discriminatory in nature. Laws alone cannot bring 

change. Society as a whole need to change their thinking.  

Radhika Yadav (2018)4 analysed the legal status of an illegitimate child. The findings were 

that the status is derived from marriage. The pursuit of relationships and sexual relations outside 

marriage is a dominant though in both United States and India. Marriage is regarded as a 

desirable objective and so children born out of it are not considered good in law.  

Nidhi Saxena (2016)5 authored right to maintenance of an illegitimate child. The laws are 

being altered with respect to changing times and needs. It was stated that Indian laws represents 

the picture of the Indian Society. The right to maintenance under Hindu law was dealt with in 

detail. 

Dr. Anil Kumar Singh (2018)6 gave findings on Legitimacy of Children Under Hindu law and 

compared it with other countries as well. Children are innocent and they should not suffer. The 

findings were that majority of countries have repealed such laws and some have made 

 
1 International Journal of Pure and Applied Mathematics, Vol. 120, No. 5, 2018.  
2 The Indian Law Institute.  
3 Article published on Legit Eye.  
4 Indian Journal of Law and Polity, Vol. 3.  
5 Journal of Advances in Management IT & Social Sciences, Vol. 6, Issue 6, 2016.  
6 Indian Journal of Research, Vol. 7, Issue 4, 2018.  
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amendments in the act and it was highlighted that India should also make amendments in the 

succession laws for equal rights.  

Archana Mishra (2015)7 analysed the provision for illegitimate children in India through 

Indian Succession act and the same was compared with Australia. It was highlighted that the 

provision in their favour should be made secular so that every child can take benefit of that.  

Kanjul Arora (2015)8 authored illegitimacy under Hindu law. It was concluded that Indian 

society has gone and is always going through transformations. But there is a need for liberal 

thinking for the benefit and in best interest of illegitimate children. They shouldn’t be 

considered a stigma.  

Mzee Mustafa (2016)9 analysed the law of Inheritance under Islam law. It was highlighted that 

there is no provision for the benefit of illegitimate child however, the father can gift or dispose 

his property by way of will for the better future of his child. Institutions which deals with rights 

of children should run awareness programmes and educate people to consider these methods in 

order to look out for such children.  

Horace H. Robbins (1930)10 authored “property rights of illegitimate children”. It was 

highlighted that in societies marriages are the source of family and if there is no lawful marriage 

the members such as children are not considered legitimate. Therefore, marriage is the starting 

point and if its not solemnized by following proper laws then the consequences are tough on 

the children.  

 

2. RIGHTS UNDER THE HINDU LAW  

Under the Hindu law, if all the conditions mentioned under section 5 and 7 of the Hindu 

Marriage Act, 1955 are fulfilled then a marriage is considered to be a valid marriage. Children 

born out of such a marriage are considered to be legitimate. If the conditions mentioned 

thereunder are not satisfied then the marriage may be voidable or void as per Section 11 and 12 

of Hindu Marriage Act. Apart from this if proper ceremonies are not performed as per section 

 
7 Australian Journal of Family law.  
8 Academike, 2105.  
9 Journal of law, Policy and Globalisation, Vol. 45, 2016.  
10 Columbian Law Review, Vol. 30, No. 3 (Mar, 1930).  
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7 of the act then the marriage is not valid and children born out of such a marriage will also fall 

in the same category. So, the children born under these categories will be illegitimate under 

Hindu law: 

• A void marriage11; 

• Voidable marriage; 

• Illicit relationships 

• Child born through concubinage; and  

• Children born us of a marriage which is not valid12.  

In essence, it can be said that the rule of illegitimacy is directly related to the marriage. The 

social status of a child is dependant upon the actions of his or her father and mother. The child 

has to suffer the consequences. If the marriage is annulled then the children born out of such 

marriages are considered to be illegitimate.13 The rights relating to the illegitimate children are 

with respect to maintenance, inheritance, property and guardianship.  

Maintenance  

Prior to the Hindu Adoption and Maintenance Act, 1956, illegitimate son was entitled to 

maintenance out his father’s joint family or coparcenary property and his self-acquired 

property. The father was bound to maintain the son during his minority even if he had no 

property. The illegitimate son of Shudra was entitled to maintenance if they do not inherit on 

partition. However, if the son’s mother was not a Hindu then the son cannot proceed under 

Hindu law. Illegitimate daughters had no remedy but they were entitled to be maintained under 

Code of Criminal Procedure. Such right was enforceable only till the father was alive.  

After the Hindu adoption and Maintenance act, a Hindu is bound to maintain his or her 

illegitimate children during their lifetime. The obligation now is upon both, the father and 

mother. The right extends up to minority. A child will not be entitled to maintenance if they 

converted to another religion. Illegitimate children (sons and daughters) come under 

“dependants” in section 21 of the act and they are entitled to maintenance from the property of 

their putative father. The son is to be maintained till he is a minor and a daughter till she is 

 
11 Section 11 of the Hindu Marriage Act.  
12 Section 7 of the Hindu Marriage Act.  
13 Section 12 of the Hindu Marriage Act.  
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unmarried. The maintenance of illegitimate children of other religions are governed by the 

provisions of Code of Criminal Procedure, 197314.  

Inheritance  

The Hindu Succession Act, governs the inheritance and succession of the property. The act has 

combined all aspects of Hindu succession. In Karthi Pankajakshy v. Lalitha Sujatha15, it was 

held that the definition of the expression ‘related’ in section 3(j) of the Hindu Succession Act 

limits the meaning of the term legitimate Kinship. It states that illegitimate children are deemed 

to be related to their mothers and to one another. By this proviso illegitimate children are not 

related to their putative father. In this case, the marriage between the respondent and the 

deceased husband was not a valid marriage therefore the children born to them were not entitled 

to inherit because they are not entitled to inherit from their father. When marriage is solemnized 

during the existence of previous marriage then that marriage is void. Section 11 read with 

Section 5(1) of Hindu marriage act has same effect. Therefore, the children born were not 

legitimate. It was contended that by Section 16(1) of the Hindu Marriage act, they are very well 

legitimate for succeeding to the property. The scope of Section 16(1) was then dealt with. It 

was observed that the section will only apply to the marriages that were solemnized after the 

commencement of the act. Section 16(1) help only those children who are born out of void or 

voidable marriages under Section 11. The burden of proof is on the plaintiff to prove that the 

marriage was solemnized after Hindu Marriage act was commenced. However, no such 

evidence was provided. It was held by the court that if a person dies after the commencement 

of Hindu succession act then the succession of estate is governed by Succession act unless the 

children falls under section 16 of the Hindu marriage act. Therefore, children are not entitled 

to inherit unless they fall under the ambit of section 16(1). In M. Muthayya v. Kamu and 

Ors.16it was held that where there is no proof of solemnization of marriage then provision that 

is section 16 is not attracted.   

In Reshamlal Baswan v. Balwant Singh Jwalasingh Punjabi17 the question whether an 

‘illegitimate son’ is son within the meaning of section 8 of Hindu Succession Act was called 

upon to decide in the second appeal. In this case, the father died after 1976 therefore the lower 

 
14 S. 125 (1) (b) and (c).  
15 (1990) DMC 100.  
16 AIR 1981 NOC 172.  
17 (1994) 1 MPLJ 446.  
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courts held that the benefit of section 16 is not available to the appellant. The counsel of the 

appellant submitted that illegitimate son is still son under section 8 of the Hindu Succession 

Act. The appellant depended on Laxmibai Nagappa Matiwadar v. Limbabai Nagappa18, where 

the court observed that after 1976 amendment of Hindu Marriage act the general rule that the 

child born out if null and void marriage is illegitimate is taken away. This was a common aw 

doctrine and considering the amendment in the context of section 8, the court held that 

illegitimate children are included within the meaning of ‘son’ and ‘daughter’ for the purpose 

of Hindu Succession Act. In Dadu v. Raghunath19is a case not governed before the amendment 

and held that illegitimate sons of shudras are not included within the meaning of the term son. 

However, the court in the present case held that the intention of the parliament while enacting 

Hindu Succession act was not to encourage illegitimacy. It was said that the term son has been 

defined in the General clauses act and it includes only adopted son. In case the illegitimate son 

was to be included a corresponding amendment would have been brought by the legislature. 

The court held that an illegitimate son is not a son under section 8 of the Hindu Succession Act.  

Under the Hindu Succession act, illegitimate children are not within the ambit of class 1 heirs 

because the act does not expressly equate illegitimate children to illegitimate children. The act 

excludes illegitimates from intestate succession.20 

Right to Property 

A son born through a marriage in the subsistence of previous marriage is entitled to claim only 

in property of the father and not entitled to have a claim in ancestral property of the father. Only 

“Legitimate Kinship” is recognized by Hindu Succession Act. They can inherit the estate of 

their mothers only provided under section 14 of the Act. Under section 16 sub clause (3)21, 

children who are born illegitimate are entitled to property that belongs to their parents and not 

of their relatives or anyone else’s. This has been interpreted always in a way that illegitimate 

children are entitled to self-acquired property and not co-parcenary property. The Supreme 

Court has delivered certain judgements wherein it was held that illegitimate children are entitled 

to both self-acquired and ancestral property. The provision of illegitimate children in the Hindu 

Succession act is limited to the children who by the virtue of section 16 are not given the title 

 
18 (1983) MHLJ 103.  
19 AIR 1976 Bom. 176.  
20 AIE 2000 MP 288.  
21 Hindu Marriage Act, 1955.  
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of “legitimate Children”. Section 16 is only applicable where there is a marriage between two 

people. When there is no marriage the section won’t apply. In such cases, Section 3 clause (1) 

clause (j) will apply and children that are not born from void or voidable will have right to 

inherit the absolute property of the mother.  

In Revanasiddappa v. Mallikaarjun22, the apex court observed and held that the illegitimate 

children possess right in self-acquired as well as ancestral property of their parents. The court 

showed disagreement with earlier cases23 that held illegitimate children are not entitled to the 

ancestral property. The values enshrined in our constitution’s preamble focuses on equality of 

opportunity and status and dignity. The relationship between two people who gave birth to a 

child may not be sanctioned but a child born out of such a relationship should be looked upon 

independently of the relationship that the parents have.  

In Balchand Jairamdas Lalwant v. Nazneen Khalid Qureshi24, the court held that illegitimate 

children who have converted to another religion are entitled to father’s intestate property 

because the right to inheritance is by birth and is not a matter of choice. Converting to another 

religion cannot cease the relationships that exists by birth. Illegitimate children can enforce 

their right to property by asking for a partition but only upon the death of their father. The right 

of a convert from inheriting the property of his father is not disqualified by Section 26 of the 

Hindu Succession Act. In Jagarlamundi Sujata v. J.J. Krishna Prasad25, the court held that 

children born out if void marriage inherit to the property that is left by their parents and they 

are not a necessary party for the purpose of partition suit. The division subsequently held that 

the section 3(i)(j) is limited to those children who are not covered by section with respect to 

legitimacy. Thus, after the amendment a son of void marriage is to be equated equally with 

naturally born sons and they are coparceners for their father’s property. The limitation being 

that such children cannot seek partition till their father is alive. 

 

3. RIGHTS UNDER MUSLIM LAW 

In Muslim law, no rights, status or recognition for inheritance is given to the illegitimate 

children. Under the law there is no burden upon the putative father. However, an illegitimate 

 
22 (2011) 11 SCC 1.  
23 (2003) 1 SCC 730, AIR 2010 SC 2685.  
24 (2018) 2 Mah Lj 804.  
25 AIR 1992 AP 291. 
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child is a lawful child of the mother among Hanafis. The Mother has a duty to take care of her 

child and the father has no obligation whatsoever. In the Shia and Sunnis, an illegitimate child 

has no right or recognition in the parent’s property. Also, here no status of a legitimate child 

can be given to child through any process.  

Muslim law has recognized three types of marriage. The marriage solemnized between a Hindu 

woman and a Muslim Man is an irregular marriage therefore the marriage is irregular. When, 

in a marriage one party has not given consent then such marriage will be called void marriage. 

Where there is proposal and acceptance then such a marriage is valid one. In valid and irregular 

marriage, the status conferred is as a legitimate child. However, in void marriages the children 

are considered as illegitimate and have no right, recognition and status in Muslim law.  

Maintenance 

In Muslim law, maintenance right is not given to the illegitimate children. There is no burden 

on the parents to maintain such kids or financially support them. Under the Hanafi law, a mother 

has a duty to maintain and take care of her illegitimate child. Even though the child is not 

entitled to maintenance, he or she can still seek maintenance from their parents under section 

125 of Code of Criminal Procedure. In Nafees Ara v. Asif Saadat Ali Khan26, the high court 

of Allahabad held that under Muslim law there is no provision for giving maintenance but the 

Code of Criminal Procedure is a general law and since there is no prohibition contrary to the 

same in Muslim law the maintenance given by the court will be binding. Civil court by way of 

section 125 has jurisdiction to pass a decree for maintenance. In cases when parents of an 

illegitimate child are of different religion particularly in cases if the father’s a Muslim then he 

still has the obligation of maintaining the child. In KM Adam v. Gopalakirshnna27, it was held 

that even though in cases where one parent is a Muslim who is bound by Muslim law, the Hindu 

Maintenance and Adoption act does not provide that for the purposes of Maintenance of a 

Hindu child, there can be no claim against a non-Hindu father or a mother. Therefore, a Muslim 

man is duty bound to maintain the illegitimate child if the illegitimate child belongs to a 

different religion.  

Right to inherit 

 
26 AIR 1963 All 143.  
27 AIR 1974 Mad 232 
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If a child in Muslims is born in “waiting period whether after death or divorce”, he or she has 

the right to inheritance because it is presumed that he is of the husbands’. Children born outside 

the marriage have no right to inherit.  

Under Shias and Sunnis, since illegitimate children are not recognized the child cannot inherit 

property. Under Hanafi law, a child can inherit property but only from their mother. Children 

born from valid and irregular marriages are legitimate children and they are entitled to their 

parent’s property but they are not entitled in void marriages because such children are 

illegitimate28. The biological father can make will for his illegitimate child but the same should 

not exceed 1/3 of the total property. Under the Shia law, a child of an imprecated29 mother is 

entitled to inherit from her and the mother is entitled to inherit from the child. The father can 

also gift some of the property to the illegitimate child because “inter vivos gifts” can be given 

to anyone.  

“The law in Tanzania” 

The recent law which has taken into consideration the right of illegitimate children. The law 

has provided that if a father is refusing to take responsibility then a mandatory DNA test should 

be undertaken. If after the test it is proved that the child is connected to the father then the court 

can pass an order for the father to take full responsibility of the child and such a child will 

possess all rights subjected to the “religious belief of the father”.  

Guardianship 

Illegitimate children under Muslim law are thought to be children of no one. In the absence of 

natural guardian, the biological father is not thought to be the natural guardian. Therefore, they 

do not have a guardian as such. Under the Hanafi law, the situation is different. The mother is 

considered as a natural guardian of an illegitimate child till the age of 5 years. In Gohar Begam 

v. Suggi30, it was held by the Supreme court that the mother has a right to keep the custody in 

case of a minor daughter. This position is regardless of the identity of the father. The putative 

father is not entitled to custody of a minor child.  

 

 
28 Section 21 of Indian Divorce Act.  
29 Invoking evil against someone.  
30 AIR 1960 SC 93.  
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4. RIGHTS UNDER CHRISTIAN LAW 

The rules governing the property rights of Christian children are mentioned under the Indian 

Succession Act, 1925. There is nothing mentioned in this act that talks about right to property 

of an illegitimate child. On a close study, “Consanguinity” which is dealt in Part IV discloses 

that the act recognises only those relations that are lawful. The Indian Succession Act prevents 

illegitimate children from succeeding to the property of their parents’ unless the same is 

provided in a will otherwise the word son, daughter means only a relative that is legitimate for 

the purpose of inheriting property31. “Kindered of the deceased” means the people who are in 

relation to the people who are “descended from the common ancestor”.32  Illegitimate children 

are only mentioned once in the act where it is to determine the domicile of those kids. The 

domicile is determined in accordance to the domicile of their mother.33 In case a bequest falls 

under Section 109 even then the illegitimate child cannot be interpreted or construed as a “lineal 

descent” of the legatee. The meaning of the term ‘child’ under Section 100 means only a 

legitimate child and illegitimate child is not included within the ambit. In Agnes Smith v. 

Thomas Massey34, the high court of Bombay held that if in a situation there are two daughter 

who are illegitimate and one daughter gives birth to a son then the son is not in a legitimate 

relationship with his aunt. He cannot inherit or succeed to her property. It was also held that 

the status of an illegitimate child with a legitimate one is impossible under Christian Law. This 

case was decided before the enactment of the act of 1925 but the interpretation of provision is 

present in the 1925 act too.  

The illegitimate children do not have a natural guardian. In ABC v. State35, the question whether 

a single mother has to inform the father about the child’s birth was dealt by the Supreme Court. 

The supreme court held that a single unwed mother is entitled to primary custody over the child 

and father is not put on an equal position. However, an unwed mother who is Christian does 

not have guardianship rights unlike a Hindu woman. Thus, natural guardian of a child who has 

been raised as a Christian or whose mother is Christian is the mother of the child and she has 

no duty to inform the father for obtaining an order of guardianship.  

 

 
31 Section 100 of the Indian Succession Act.  
32 Section 24 of Indian Succession Act.  
33 Section 8 of the Indian Succession Act.  
34 (1906) 8 BOMLR 322.  
35 (2015) 10 SCC 1.  
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5. LEGITIMATION 

Legitimation is a process through which the status of legitimacy is conferred. “Legitimation” 

is not recognized under Islamic Law but the same can be acknowledged in three situations when 

(a) the father of the child is unknown or the paternity is unestablished beyond doubt, (b) when 

it is not proved that the child is born out of “zina” which is illicit intercourse and (c) when the 

situation is such that the wedding between the mother of the child and the acknowledger is 

impossible. This is known as “doctrine of acknowledgement of paternity”. Once an 

acknowledgement is valid then it becomes irrevocable and grants inheritance rights to the 

illegitimate child.36 

Breach of conditions for valid marriage renders a marriage void. But when there is a voidable 

marriage the rights and duties arising out of marriage subsist till the marriage is annulled in a 

court of law. Children that are born out of both void and voidable marriage which by a decree 

has been annulled are considered as legitimate children for the purpose of succeeding and 

inheriting the property of their parents. This provision of law was aimed to protect the rights of 

illegitimate children whose parents solemnized marriage without following the legal 

requirements. Marriage without legal requirements does not serve the purpose of giving title to 

children. Illegitimate children can however be legitimated if parents obtain a decree of nullity. 

If parent don’t go to a court for obtaining a decree for nullity then the status of children would 

remain illegitimate. This provision has been criticised in various pronouncements because it 

seemed to be different than the intention of the legislature which was not to render children 

illegitimate if decree was not obtained. The law commission37 deliberated on this issue and 

gave two recommendations that is (a) the requirement of a decree for annulment should be 

removed and (b) the provision should be followed only when the parties (both or either) at the 

time of intercourse or at the time of performing the marriage had a reasonable belief that the 

marriage is valid. The latter recommendation was not favoured. However, it was pointed that 

in case of the status of illegitimate children four views can be possible. (a) such children should 

not be given any status whatsoever, (b) they should be regarded as legitimate only for inheriting 

the parents property and succeeding to them in the condition that the marriage was bona fide 

and the parties had no knowledge of impediment, (c) they should be given the right to succeed 

in all the cases and (d) they should be given the right to succeed to other relatives in all cases.  

 
36 AA Fyzee, Outlines of Mohammedan law, (1974).  
37 The Law Commission on “Fifty Ninth Report on HMA and SMA) 
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The third view was found fair by the Law commission. The commission in the light of third 

view recommended amendment in section 16. The section was amended in 1976. The position 

is now that under the HMA and Special marriage act the status of the child will be legitimate 

not withstanding the fact of obtaining decree.  

It should be noted that the status is granted by the statutes only on children born out of void 

marriages. The solemnisation of marriage still has to be proved for the purpose of invoking the 

provision of legitimation. Children born out of relationship where there is no marriage 

solemnized do not enjoy the status of Legitimation 

 

6. POSITION IN OTHER STATUTES 

Employee State Insurance Act  

The position of illegitimate children under this act is same as other acts. An illegitimate child 

is not entitled to claim the benefit of compensation as a dependent unless he or she is partially 

or completely dependent on their parent’s earning. The same is not to be proved by a legitimate 

child at the time of his or her parent’s death. Illegitimate child has no mention within the 

expression “family” under the act.38 

Maternity benefit Act  

Under the act, every woman is entitled to maternity benefit leave. A circular was issued a few 

years back for not granting maternity benefit to unmarried woman. The circular was issued 

because a lady was denied maternity benefit. The department was alleging that the lady has 

allegedly been living with a married guy. The Ministry of Labour issued a circular with 

instructions that all woman irrespective of their marital status are entitled to the leave. Although 

this circular’s order is not in directly relation to the rights of children but it indirectly indicates 

that children needs care whether they are legitimate or illegitimate.  

Workmen’s Compensation Act 

The act provides provision for payment of compensation for death or injury by accident to the 

workmen and to the dependants. Here, “a minor illegitimate son and daughter” is included 

 
38 Section 2(ii).  
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within dependents39. It is pertinent to note here that a legitimate child for the purpose of 

compensation is always a legitimate child. However, the right to get compensation of an 

illegitimate child is based on a condition on whether he is dependent on the earning of the 

workman when the latter died. Thus, legitimate child need not prove anything but illegitimate 

child has to prove every time an injury occurs.  

 

7. SOCIAL STIGMA AND PRACTICAL PROBLEMS 

Apart from the legal recognition of the status of illegitimate children, the thing that add up more 

to the hardships of such children is the social rejection. This problem can be witnessed in 

matters such as registration of birth of a child, admission in school, problem in getting married 

etc. The cases where the parentage is unknown, complicated situation arises. Although laws are 

available which provides for registration of birth40 but the mark of indignity starts right from 

the child takes birth. The registration form requires the filling up of father’s name and if the 

name is not provided then the form is incomplete followed by harassment.  

In 1990, some children from the red-light area were denied admission from the school because 

the father’s name was not provided. The Supreme court then issued direction to the authorities 

of school to delete such column as a requirement for children’s admission.  

The issue of “illegitimacy” and the custom to trace a child’s roots only from his/her father’s 

side is an outmoded and reactionary concept. A private member in Lok Sabha introduced a 

“Mother’s Lineage Bill” in 1990. The aim of the bill was to make it unlawful to force someone 

to sign and fill a form which asks for establishing someone’s lineage only through their father 

or forbidding them to write the name of their mother.  

The bill has not passed yet. The judgement of Supreme court on Guardianship41 aims to remove 

difficulties in situations where the father’s signature is demanded. The judgement does not 

directly touch upon the issue of illegitimate children but the case can be attracted and is useful 

where mother is the sole caretaker of the child.  

 
39 Section 2(i)(d) and (iii) (c).  
40 Registration of Birth and Death Act, 1969.  
41 Githa Hariharan v. Reserve Bank of India, (1991) 9 SC 490.  
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Cases of United Kingdom42can be referred where a child born to unmarried people was given 

the status and surname of the former husband of her mother. The father under “section 8 of 

children Act 1989” applied for changing the last name of the child. His application was shown 

green light by the district court but the appellate court reversed the same. It was held by the 

court that it possesses the jurisdiction to change it but there is nothing wrong in choosing the 

last name by the mother. Strong grounds are necessary to overturn a registered name. 

 

8. CONCLUSION 

In spite of national and international conventions for prohibition of discrimination against 

children and putting responsibilities on society, parents are protecting them in all manners but 

some children who are illegitimate are still vulnerable and deprived of financial, legal and social 

benefits. The consequences of the actions can be foreseen by the parents but a child has no 

matter of choice and in the whole scenario he or she is most affected. The rights given to the 

children are restrictive in nature. Society is unkind to their welfare which adds up to the 

suffering of these children.  

In India there are various personal laws for different religion. Under Hindu law, the Hindu 

Succession act governs the inheritance of the property. The Supreme Court has delivered 

certain judgements wherein it was held that illegitimate children are entitled to both self-

acquired and ancestral property. However, there also have been case where they are denied 

coparcenary property and it has been held that an illegitimate son is not a son for the purpose 

of inheriting the property. The situation till date is unclear. There is no solid ruling changing 

the course of the legislation for illegitimate children. However, under Hindu adoption and 

Maintenance act, a father and mother have to support their son till he is 18 and daughter till she 

is unmarried. Even in General Clauses Act, the term son includes only an adopted son. Under 

Hindu law, “legitimate Kinship” is recognized. Under Muslim law no legal recognition or rights 

are given to the illegitimate children. Under Muslim law and Christian law, illegitimate children 

are completely discriminated. The recognition is denied in all ways. However, Muslim law 

recognizes legitimacy of children born through voidable and valid marriages. But any status is 

not conferred to the children born through void marriages. In Muslim law the father is not 

bound to provide maintenance to their children. However, under Hanafi law, the mother of the 

 
42 Dawson v. Wearmouth (1998) 2 WLR 392.  
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child has a duty to maintain and take care of her illegitimate child. Illegitimate children under 

Muslim law cannot inherit property of their father and vice versa but under Hanafi Law they 

are entitled to inherit form their mother and the mother can also inherit from their son.  

Under Christian law as well no recognition of any sort is given to an illegitimate child. The 

illegitimate children do not have a natural guardian. They are not entitled to inherit property 

and their status is different from that of an illegitimate child. There have been cases where the 

courts have interpreted that the term “child” under the Indian Succession Act does not cover 

illegitimate child.  

Children that are born out of both void and voidable marriage which by a decree has been 

annulled are considered as legitimate children for the purpose of succeeding and inheriting the 

property of their parents. This provision was criticized because of which there was an 

amendment in the law. Now obtaining decree is not necessary.  

After reading all the findings the hypothesis that illegitimate children are entitled to property, 

maintenance and guardianship holds true but such rights are very restrictive in nature. Under 

Hindu law, they are entitled to maintenance, guardianship and property but since the position 

with respect to coparcenary property is unclear, they are only entitled to self-acquired property. 

But under Muslim and Christian law they do not have such rights. However, the right to 

maintenance is there by way of Section 125 CrPC. This is a general law and is applicable to 

people of all religion. The child can take help under the secular law and claim maintenance. 

With respect to guardianship the mother under Muslim law can keep a minor daughter under 

her custody and with Christians, if a child has grown or raised by a mother who is a Christian 

then she becomes her natural guardian. These stances are not protected under personal laws but 

these have been held by judicial pronouncements.  

Recommendations  

The courts have tried to abolish discriminatory rights of inheritance but the limitation is that 

the courts have addressed the rights only of these children that born through voidable or void 

marriages. The courts have not looked into the people living without any kind of relationship 

not arising out of marriage and children born through such relationships does not have any 

inheritance rights in their father’s property and are only entitled to succeed to their mother’s 

property. Therefore, it is recommended that rights should be conferred even to those children 
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who are not born through marital relations. Marriage should not be the criteria for deciding the 

future of children born outside the four walls of marriage. The courts in India can also order 

for DNA testing specially when some personal laws do not impose any kind of maintenance or 

guardianship burden on the fathers.  

There is unlimited burden imposed on the mothers. We live in a patriarchal society and woman 

have been held responsible for all mishappening. It has to be understood that two people are 

equally responsible for the upbringing, care and welfare of the child. Putting the burden entirely 

on the mother is not accurate. Under Hindu law, the illegitimate children are only entitled to 

inherit from their mothers. Even under Hanafi law, burden in imposed upon the mother to take 

care of the child. In Christian law as well, burden is placed on the mother because she is 

appointed as a guardian in most times. It is recommended that such a burden should be removed 

from mothers because in some cases they are not even earning and do not possess a separate 

property for devolving upon the child.  

The discrimination can be addressed by enacting a secular legislation similar to section 125 

CrPc which grants illegitimate children a right to inherit property of their parents irrespective 

of their religion or marital relationship’s status. Such a legislation should be adopted for 

assigning guardianship not only to the mothers but father as well. The fathers should not be 

absolved off the liability. Such a legislation will ensure that the discrimination is eradicated and 

the illegitimate children are at par with legitimate children.  
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