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ABSTRACT 

Life is tough for all of us but some marginalized sections of the society live even 

tougher life than us. Transgender community is one of those marginalized sections 

which are newly recognized in India. Though the community and its rights are 

legally recognized by the state, there is still so much left that is eagerly needed to 

be done. This article tries to look into the reality of legal recognition. Further, it 

talks about the impact of the pandemic on this community and how much they 

suffering due to avoidance of the state, weak laws and evil pandemic. 
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Introduction 

After getting recognized as humans, we are recognized by our gender in the society. Our 

identity is derived from the sex assigned at birth. Since centuries, there have been two genders 

widely recognized and accepted I the society, which are male, female and anything besides 

these, was a taboo. This taboo is currently identified/known by the terms like ‘transgender’ or 

third gender’. Transgender includes a variety of gender identities such as gay, bisexuals, 

lesbian, intersex etc. 

 As male and female were the major actors or we can say the only actors/regulators of the 

society, all the rules, norms, standards were formulated form them and about them. Third 

gender people were sidelined, though they existed and their existence was well-known to 

society. In the ancient times, transgender was considered of divine nature or closely connected 

to God. Hindu mythology has mention of shiv-shakti, lakshmi-narayana, and characters of the 

great epic Mahabharata such as Brihanalla and Shikhandi, whose gender identities were outside 

the male/female gender. But with the beginning of the medieval period, their status and image 

in the society started declining and after a point, it went to the worse as they were literally 

forgotten. 

During the British rule in India, Indian penal code, 1860 was passed which criminalized the 

homosexual consensual and non-consensual sexual relations under section 377 of the code.1 It 

further deteriorated the condition of transgender community as it the society and law were 

considering the non-binaries as outsiders or sinners. This furious provision haunted the 

transgender community even after the independence for several years and their sufferings 

remained unseen, unaddressed. Families to whom such children were born would usually 

choose to disown them, and then these children despite having families were left to live on 

mercy of others. They were deprived from access to education, employment opportunities, and 

essential human rights.  Being born as humans, we all get the entitlement of some natural and 

basic human rights such as right to freedom of speech and expression, right to life, right to 

livelihood etc. But the transgender community was not treated as humans and remained 

deprived of these rights for years. 

Rise of sun for transgender persons: Judicial efforts for their legal recognition  

 
1 Indian penal code 1860, No. 45  Acts of parliament, 1860 (India) 
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As sun rises after every dark night and every evil has its last day, the transgender community 

also saw some light and dark day started dimming down in the form of judicial efforts. The 

Supreme Court of India became sun for the transgender community as it pronounced some 

landmark judgments defining the rights of transgender people being member of the human 

society and recognized their eligibility for special privileges. In the case of NAZ Foundation 

v. Government of NCT of Delhi & ors2, the Delhi High Court held that section 377 of Indian 

Penal code that criminalizes homosexuality is unconstitutional as it violates the Article 14, 15, 

and Article 21 of the constitution. The hon’ble court in this case provided a detailed observation 

on several matters regarding homosexuality and its legality. In its observation, the court found 

that sexuality is something that comes from one’s internal experiences i.e. the way a person 

feels of who he/she is, so it is covered by the right to life and more specifically it is about the 

right to privacy, right to choice while choosing partner of a person as the penal provision 

interferes in the personal choice of individuals. This judgment was very much celebrated and 

appreciated but due to its jurisdictional limitation, it could not affect larger mass. Also, in the 

case of Suresh kumar Koushal v. Naz Foundation3, the Supreme Court overturned the ruling of 

Delhi high court and again upheld the constitutional validity of section 377 of Indian Penal 

Code.  

After this case another commendable action of the Indian judiciary was seen in the case of 

National Legal Services Authority v. Union of India4, the supreme court of India recognized 

‘third gender’ as a gender also recognized the rights of such persons under the constitution. The 

hon’ble court accepted the existence of persons of third gender since ancient period. It further 

clarified several terms and concepts related to the third gender. The court stated that the term 

‘transgender’ is an umbrella term which provides shed to a variety of gender identities. The 

court said that the gender identity is an intrinsic experience of how a person looks 

himself/herself and should not be seen as a taboo, it is a natural phenomenon and out of the 

control of any individual. The court also stated that Sexual orientation which refers to natural 

emotions, attraction (physical, sexual, emotional) of an individual should not be subject to 

harassment, insult and a basis of discrimination. The hon’ble court upheld the constitutional 

rights of the transgender/third gender persons provided under the part III of the constitutional 

and declared that these people have the right to determine their gender of their own. The court 

 
2 WP (C) NO. 7455/2001 
3 Civil Appeal No. 10972 of 2013 
4 AIR 2014 sc 1863 
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provided certain directions to the centre and state government to take effective measures for 

inclusion of transgender persons in the society in all the aspects. 

Further in the case of Navtej Singh Johar & v. Union of India & ors5, the hon'ble Supreme 

Court declared section 377 of IPC unconstitutional as it criminalized and penalized the 

consensual sexual acts between adults. The court upheld constitutional rights of the homosexual 

persons to choose the partner for sexual acts. By this judgment, the court overruled its own 

decision in the case of Suresh Kumar Kaushal v. Union of India.6 

Legislative Action 

 After these judgements the legislature finally took strong step to bring these judgements to 

implementation at ground level by introducing The Transgender Persons (protection of rights) 

Act, 2019. This Act was passed on November 26, 2019. It provided for Right to self perceived 

identity to the transgender persons, prohibited discrimination against these persons in 

employment, educational institutions etc, appointment of a complaint officer in every 

establishment and constitution of National Council for Transgender persons to provide help 

and advise the central government in framing of policies, programmes etc for transgender 

persons. 

Drawbacks of the legislation 

 Though the legislation was a big win for the transgender community as they struggled very 

long for it but it was welcomed with harsh criticism because of numerous drawbacks in the 

legislation. Firstly, it provides Right to Self Perceived identity for the transgender persons but 

in the very next provision it takes away this very crucial right by laying down the requirement 

of certificate of identity from district magistrate. Second, there is requirement of medical 

examination by the chief medical officer or medical superintendent for a revised certificate of 

identity if a person undergoes sex reassignment surgery, this requirement leaves chance for 

embarrassment, harassment by the authorities over a transgender person as the society is still 

hesitant to give equal status, respect to these persons. Third, the Act does not talk about 

marriage rights, adoption, maternity and inheritance rights. The Madras High Court in the case 

of Arunkumar & anr v. The Inspector General of Registration7 stated that transgender woman 

 
5 AIR 2018 SC 4321 
6  Civil Appeal No. 10972 of 2013 
7 W.P. (MD) NO. 4125 OF 2019 
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shall be considered as a ‘bride’ under The Hindu Marriage Act and transgender marriage is 

completely valid, but as the judgement was pronounced by the high court of a state, it has 

territorial limitations in its application. Fourth, the Act provides a minimum punishment of upto 

2 years for certain offences against transgender persons, which is clearly unfair as IPC provides 

much severe punishment for those offences. All these loopholes results in discriminatory and 

unfair treatment towards transgender people.               

Impact of covid 19 over transgender community 

The covid 19 pandemic has destroyed several economies and human lives. Not a single 

individual, area remained unaffected by it. This evil has specifically spoiled the lives of 

marginalized sections of the society, one such sections is of transgender people. Transgender 

people in India are a newly recognized community and presently living in very tough conditions 

where their survival is in question.  But there are no studies till now on how many numbers in 

the minority section of India are affected.  

There are concerns over children who lost their parents due to corona virus, about their 

education, social security, welfare and protection. There are concerns over the loss faced by 

employers and employees in both organized and unorganized sector. There are concerns over 

the agriculture labourers, vendor etc. Even there were concerns over the hardships and survival 

of sex workers which remained pretty much untouched, less important for government in the 

past and same attitude was seen during the first wave of corona virus. But this time their 

vulnerability and troubles caught attention. The Assam High Court ordered the state 

government to provide rations to sex workers. Voices are being raised for consideration of free 

consented sex workers to get recognized labourers and provide them protection and benefits 

under the labour laws of the country. All these concerns are raised by union as well as state 

governments and various non-governmental organizations, agencies, common public. 

But there are no concerns, studies, and data being provided by any government, government 

body about Transgender persons. We do not find anything in official documents about their 

status, condition in this time. Whether they are availing the benefits provided by the 

government. Whether they had jobs before the pandemic era started or whether they have jobs 

at present. We have no idea of how they are surviving in these tough times. 

No government has taken any steps toward knowing the situation of transgender people till 

now. No efforts are seen from executive side for to assess the situation of transgender persons 
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similarly, no steps taken for the relief providing. It is serious issue, as how centre and state 

governments forgot this vulnerable section of the society. Is this the equal treatment we talk 

about?  Isn’t it the responsibility of the government to address this section?  

As the transgender persons got legally recognized in the year 2019, there are no data of how 

many people in this section are engaged in what area of employment due to the hurdle of 

covid19. The pandemic is standing over the development, health and survival of this 

community. 

An article by ‘THE HINDU’8 published in 2020 stated that the transgender persons in India are 

through a really tough time or we can say the toughest one. They have even lost their low 

standard jobs upon which they were surviving. They cannot even beg as there was strict 

lockdown in the country, they cannot get help from the areas they used to get. Transgender 

people who are beggar or sex workers are striving to survive as their livelihood is completely 

destroyed. They are living in small congested colonies, places where are at very risk of getting 

infected by covid19. Though there is no much information of vulnerability of people with HIV 

positive status to get infected by virus but a grave fear is seen in transgender people due to this.  

Another problem is that these people are not able to meet their community members or live 

with them due to the current status of the country, resulting in feeling alone. People who have 

underwent a sex reassignment surgery are going through fear, stress as there is less interaction 

with their doctor, they are unable to get the checked about their health status and those who are 

taking hormones do not know how their body is reacting to such medicines , over that there is 

less interaction with society. People, who are living with their families which are not happy 

with their child’s gender identity and decision of living the way they feel of themselves, are 

subject to taunts, depression, and pressure to change the decision.  

Conclusion & suggestions  

Transgender community in India has gone through enormous unjust and when they got some 

relief by their legal recognition, pandemic has become another challenge for them. The current 

legislation for Transgender persons is too fragile and has numerous loopholes. There are no 

welfare schemes or programme being run by the central government, only some states like 

Odisha (Sweekruti programme), Tamil Nadu (formed Tamil Nadu Transgender Welfare Board) 

 
8 Kennith Rosario, “Covid 19 lockdown: transgender community pushed further to the margin”, THE HINDU, 

April 6, 2020 
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etc have taken steps in this behalf. Currently, it is only judiciary which is taking care of this 

community as mother. Recently, the Madras High court laid down certain directions to be 

followed by the police authorities while investigation, taking statements of the transgender 

persons. It took note of the absence of provisions laying down procedure to be followed by the 

police in matters involving transgender persons. The court while dealing with a matter of two 

homosexuals lovers who faced harassment in police custody as their parents had filed missing 

complaint of the two, gave directions that are intended to protect the transgender persons from 

police atrocities, harassment.9 The Madras High has not left behind this community, and raised 

concern over their situation and poor condition during current pandemic. The court recently 

asked the Tamil Nadu state government to vaccinate transgender persons on priority basis as 

they are in a vulnerable state and a minority section in the state.  

We, as a society need to get sensitize ourselves towards the transgender community and raise 

our over the unjust treatment with these people, only then the legislature and executive will be 

able to bring some change/improvement driven steps for transgender people. Our laws, 

governmental bodies, authorities will become efficient, effective and strong only when we will 

become strong. The state must pay special attention over the heartbreaking condition of the 

transgender community and come up effective measures. 

 

 

 

 
9 Ms. S Sushma & another v. Commissioner of police, Chennai & ors  W.P. NO.7284 of 2021 
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