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ABSTRACT 

The research revolves around the patent and patentability of ARTIFICIAL 

INTELLIGENCE. The purpose of this research is to ascertain the patent right in 

artificial intelligence, to elucidate legal implication which arise while filing patent 

application and to decide who actually is a true patent holder for the inventions of 

artificial intelligence and to shed light on the challenges, Position of India in AI 

world and risk faced by India in investing into Artificial Intelligence. Government 

of India through NITI Aayog is investing into the future of Artificial Intelligence 

in India. Thus, the article is research about the challenges and risk faced for 

patenting inventions of AI. 
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Introduction 

Humans or human mind are the creator of all the machines and the technologies of the world. 

Humans are considered as the best creation but what we have created is far more appreciable. 

They for the sake of their convenience developed a substitute of human brain, known as 

ARTIFICIAL INTELLIGENCE, who can act and think like human and is helpful to settle their 

workloads. John McCarthy, a computer scientist, coined the term ARTIFICIAL 

INTELLIGENCE for the first time. In the past few years AI itself has sparked and results are 

very interesting. The emergence of AI into computer science is capable of such inventions 

which is ingenuity for humans. There is need for the changes to be made in the Intellectual 

property laws for AI. The patent system has to be adjusted. Whether AI can be truly protected 

in the existing patent laws for all the inventions by AI itself? And if yes, who gets the patent, 

the owner, the inventor, the programmer, or the AI itself? Although if the changes will be made 

in patent laws it will stretch the patent system, and the human to machines contribution will 

shift into machines to humans favour. 

What is Patent? 

The word Patent originated from the Latin word “Patente’’ which means to “open”.1 A Patent 

is a monopoly right granted to a person who has invented a new and useful article or an 

improvement of and existing article or a new process of making an article. It consists of an 

exclusive right to manufacture the new article invented or manufacture an article according to 

the invented for a limited period. After the expiry of the duration of patent, anybody can make 

use of the invention. It is a form of industrial property now known as intellectual property.2 

What so Intelligent about Artificial Intelligence! 

Artificial intelligence (AI) is an area of computer science that emphasizes the creation of 

intelligent machines that work and reacts like humans. Some of the activities computers with 

artificial intelligence are designed for include Speech Recognition, Learning, Planning, 

Problem solving etc.3 Artificial Intelligence (AI) is a technology that has seen a profound rise 

in attention within the last few years.  The increase in the technology’s media coverage has 

been the result of consistent progress made in improving its capabilities. The expansion of AI’s 

 
1 Dr. G.B. Reddy,  Intellectual Property Rights and the Law 168 (Gogia Law Agency, Hyderabad, 2009) 
2 Dr. M.K. Bhandari, Law Relating to Intellectual Property Rights 105 (Central Law Agency, Allahabad, 2015) 
3 https://www.techopedia.com/definition/190/artificial-intelligence-ai  (Visited on June 22, 2021) 
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capabilities has fostered its adaptation into areas such as business, medicine, and automotive.4 

The presence of artificial intelligence in our lives today is undisputed and evermore tangible. 

Siri is talking with us when we’re bored, Google’s assistant is suggesting low-carb diets 

because two days ago it tracked us when we visited a dietitian’s website and Facebook is 

suggesting what pages to like and follow based on our visits to certain locations or websites, 

based on preferences we may not even be aware we have. One may spend quite a long time 

digging out such examples and be completely overwhelmed by them, but what is worth 

mentioning is that the more illustrations we give, the more we realize to what an extent human 

lives are intertwined with machines and their capabilities.5 

What happens when Artificial Intelligence collides with Patent Laws? 

One might argue that since the IP laws and rights were designed to protect and benefit the 

inventors and since an invention is a creation of mind, it implies the presence of a human and 

excludes all other categories. However, several IP Laws were drafted before the emergence of 

the AI on the global scenario and the prerequisite of a patent to be granted only to a human 

being per se isn't mentioned explicitly. The World Intellectual Property Organization's 

(WIPOs) definition of Intellectual Property talks about creations of the mind but does not 

specify whether it must be a human mind. But, despite the encompassing nature of the 

definition, and several laws that support and encourage this change, it remains a difficult task 

to identify, let alone grant, the true owner of the rights and benefits of a patent.6 The traditional 

concept of authorship pre-supposes an evident and explainable link between the intellectual 

and creative process of the individual and the tangible expression of this process. In simpler 

terms we are used to think that authorship is the direct genetic connection between creator and 

creation. It is this connection that AI interrupts by seamlessly evolving from a mere tool to a 

creative agent. As AI becomes an integral tool in inventive processes, the commonly held 

understanding of inventiveness will be challenged as mentioned above. To date, there has been 

no legislative or judicial consideration of the implications of patenting inventions generated in 

this manner. Given that the method of invention is not disclosed in patent prosecution, there is 

 
4 https://www.techpats.com/artificial-intelligence-potential-implications-patents/ (Visited on June 25, 2021) 
5 Petar Hristov Manolakev, Works Generated by AI – How Artificial Intelligence Challenges Our Perceptions of 

Authorship (2017) (Unpublished Master Thesis, Tilburg University, Tilburg) 
6 http://www.mondaq.com/india/x/768298/Patent/Is+It+Possible+To+Patent+Artificial+Intelligence (Visited on 

June 25, 2021) 
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little reason for this to be raised as an issue.7 

A dramatic change in the technical landscape could result in the value of patents as an incentive 

for innovation being outweighed by the costs of hampering competition. Therefore, if 

computers could autonomously generate a large number of inventions at a relatively low cost, 

the patent scope may need to be reduced in order to rebalance the changing incentives and costs 

of invention. If too strong a protection is provided to rights holders, the results could include 

increasing market prices above efficient levels, encouraging the filing of defensive patenting 

which can contribute to the development of patent thickets, and potentially enabling patent 

trolls. If this were the result of patenting computer-generated inventions, the patent system’s 

20-year monopoly may prove too great a reward for an activity that has become too easy to 

justify it. Reducing the patent term may sufficiently recalibrate the labour-reward balance. 

Alternately, instead of reducing the scope of reward, the bar for patentability could be raised to 

reduce the number and increase the quality of patents.8 

Implications of AI on patent law in India 

The legal implications of AI in India are unknown at present, and the patent regime is silent on 

the matter. Whether the present standard under the Indian Patents Act 1970 promotes or stifles 

innovative technologies in the electronics computer space is a question that has been grappled 

with for many years in India in the context of Section 3 – specifically Section 3(k) – of the 

Patents Act. Whatever India’s position may be, it is imperative that this disruptive phase is 

entered into in a planned manner and it is determined whether India’s patent laws further the 

government’s initiatives regarding the industry sectors that have been identified. It would be 

unproductive to hit stumbling blocks, as was the case with computer-related inventions (CRIs), 

and to start reacting to the situation rather than being proactive. For the uninitiated, the Indian 

Patent Office’s stance on the patentability of CRIs lacks the clarity that can be credited, for 

example, to the European Patent Office (EPO). India’s CRI guidelines have been debated 

extensively in recent years and the patent office has reacted to each debate with dramatic 

changes in its guidelines. From requiring CRIs to establish a technical effect, to requiring novel 

hardware, to currently requiring technical effects coupled with hardware, the reforms have left 

 
7 https://script-ed.org/article/computers-as-inventors-legal-and-policy-implications-of-artificial-intelligence-on-

patent-law/ (Visited on June 27, 2021) 
8 Erica Fraser, Computers as Inventors- Legal and Policy Implications of Artificial Intelligence on Patent Laws, 

Volume 13, Issue 3, (2016) 
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patentees speculating what the next update to the guidelines might be. The authorities seem to 

be reacting to outside pressures and opinions, rather than stating a policy and preparing 

guidelines to implement that policy. AI should not suffer the same fate.9 

Challenges in Patenting Creations of Artificial Intelligence 

Inventorship Issue: - As AI systems acquire the ability to provide new and non-obvious 

technical solutions (i.e. a patentable invention), the question arises of who should be awarded 

patent protection for this invention. Who will own the data, information, or results that may be 

generated by the artificially intelligent system? Or, even if ownership of data and the like is not 

spelled out in an agreement, because that can be a disputed area, how will the data, results, or 

information being generated or discovered by the artificially intelligent system — who can use 

it and how will it be used?10 At present, the answer is unclear. Section 6 of the Patents Act 

states that an application for a patent for any invention can be made only by the true and first 

‘inventor’ of the invention or an assignee. Further, a ‘patentee’, according to Section 2(1) (p), 

is the “person” entered on the patent office register as the grantee or owner of the patent. 

Intuitively, this suggests that an inventor and person must mean a natural person. However, 

Section 2(1) (s) defines ‘person’ to include the government, a non-natural entity. Moreover, 

‘true and first inventor’ has an exclusionary definition and there is no mention of a natural 

person (Section 2(1) (y)). Thus, the Patents Act arguably does not require a particular threshold 

of human control or input in the invention process for granting patent rights per se, and frames 

the questions of inventiveness in terms of creation (i.e., “new product or process” or “technical 

advance as compared to the existing knowledge”, in Sections 2(1) (j)-(ja)).11 

1. The Programmer 

The main argument that makes the case for the programmer to be held as author is based on 

their proximity to the creative process and their understanding thereof. The idea here is that 

while the programmer is not the de-facto maker of the work, they are the ones who understand 

how the algorithm works and can explain the creative process behind the output. Or simply by 

virtue of being the creator of the AI algorithm, the programmer is entitled to the benefits from 

it. Due to the fact that the programmer has invested time and efforts in designing and creating 

the complex software that creates the final work, they should be awarded with the positives that 

 
9 Remfry & Sagar, Are we ready for AI disruption? An Indian patent law perspective, Year Book (2019) 
10 https://www.lexology.com/library/detail.aspx?g=1176050a-f4ee-4919-891e-366d06c46f45 (Visited on June 

29, 2021) 
11 Remfry & Sagar, Are we ready for AI disruption? An Indian patent law perspective, Year Book (2019) 
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come from being the author. In Nova Productions Ltd v Mazooma Games Ltd.12 a case 

regarding an infringement suit between two electronic pool games creators, the UK Royal 

Court, amongst other things, attributed authorship to the programmer who has created the 

infringed elements of the infringed video game. Conversely, such construct seems to be 

questionable in cases where the AI acts as a black box and its “creative” decisions cannot be 

explained and accounted for. Applying the rule that authorship goes to the creator of the 

software is tempting, easy and seemingly intuitive. Nevertheless, it and ignores both the purely 

machine origin of the creative work as well as the fact that the programmer has limited control 

over and little to no understanding of the factual creative process. 

 

2. The User 

The arguments that support the statement that authorship could be granted to the user of an 

algorithm rely on the notion that the user utilizes the machine as a tool in the process of 

expressing their own creativity. This logic based on the idea that the person who created 

something by using a tool of any sort shall be rewarded with authorship over their creation. The 

causation link between the tool’s user and the end-product is visible and the user’s involvement 

is sufficient because without the user, the tool would never have created on their own. 

Conversely, such construct also seems to be questionable because today, when creative output 

can be mediated by a single click of a button this concept is called into question both by 

common sense, as well as by scholars. When the user’s input can be reduced to a mere click of 

a button, it is hard to justify that it constitutes the creation of an original work or transmits the 

user’s own creativity and individuality. 

 

3. No Invention No Patent 

Leaving a work with no patent is practically impossible in logical and legal terms. Boiled down 

to its essence Inventorship is the genetic connection between creation and creator, which exists 

outside of legal prescriptions. This means is that no creation is without an inventor. Conversely, 

there is opinion that leaving AI-generated works unprotected will diminish the incentives to 

invest and develop AI technologies, ultimately leaving society worse off. 

 

4. AI as an Author 

 

 
12 [2007] EWCA Civ 219 
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Currently the idea of machine-authors sounds impossible and is a topic only for legal scholars 

to explore and create theoretical knowledge. While legal practitioners acknowledge the pending 

change in significant copyright constructs, surprisingly a change in the perspective towards 

authorship is not amongst the challenges that artificial intelligence bears. Andrew It is argued 

that assigning authorship to AI is possible and permissible under specific circumstances: 

• The AI must produce works that are not anticipated. 

• There must be no human interaction ensuring the algorithm acts independently. 

• The AI has the ability to decide when to produce future works. 

 

Yet, there is enough argumentation against the notion of machine authorship and the first 

argument in that regard is that machines lack autonomy. Authorship generates ownership 

rights187, and rights are usually executed at the sole free discretion of their bearer. This means 

that a machine needs to be able to autonomously decide when and how to exercise its rights as 

an owner, in order for machine authorship to be a feasible concept.13 

 

Liability Issue:- Another important patent law issue that will likely be disrupted by AI relates 

to liability in cases where AI is the violator of patent rights, given that most AIs now have the 

technological capacity to infringe patent claims. Similar to the above discussion on AI as the 

inventor, the liability issue raises the question of who should be held responsible for actions 

taken by AI – the end user, the developer or AI itself.14 

Disclosure Issue: - A patent is a bargain with the public. An inventor applying for a patent is 

required to disclose the nature of the invention, including instructions for building it, to the 

public and in exchange, he is granted a limited monopoly, usually for a period of 20 years. In 

the context of AI and ML, inventors are faced with hard decisions about how to satisfy this 

disclosure requirement. AI-related inventions places high demand on precise terminology and 

comprehensive description of the invention in order to get a clear understanding of exactly what 

protection is sought in regard to the prior art. What constitutes proper disclosure about the 

workings of a “black box” AI invention when the inventor himself does not always understand 

how it works? A national patent office will examine the invention through the lens of public 

policy, including policies against the monopolization of abstract ideas. How can the inventor 

 
13 Erica Fraser, Computers as Inventors- Legal and Policy Implications of Artificial Intelligence on Patent Laws,  

Volume 13, Issue 3, (2016) 
14  World Economic Forum, Report for the fourth Industrial Revolution,(2018) 
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overcome the issues outlined above and describe the workings of the algorithm so as to satisfy 

the patent examiners?15 There is a common agreement at the EPO that the description of AI-

related inventions places high demand on precise terminology and comprehensive description 

of the invention in order to get a clear understanding of exactly what protection is sought in 

regard to the prior art. In this regard, even accepted terminology can be insufficiently clear in 

the field or from the perspective of the patent application. Lack of clarity and insufficient 

description of what is disclosed, in a manner sufficiently clear and complete for it to be carried 

out, are often the reasons for the rejection of AI-related patent applications.16 

Enforcement Issue: - Turning to legal disputes over AI patents, available data on litigation 

and opposition cases from different regions can be analysed to identify trends over time, as well 

as the most active parties as plaintiffs and defendants: 1,264 AI patent families are mentioned 

in litigation cases and 4,231 are mentioned in opposition cases for the period 1975 to 2017. 

There are 492 patent families mentioned in both types of dispute. The top three plaintiffs in 

litigation cases are Nuance Communications, American Vehicular Services and Automotive 

Technologies International, while Microsoft, Apple and Alphabet are the top defendants17 

Conclusion 

There is no end to human development and its growth. There is no end of technological 

development either. The invention of AI and the invention by AI are unpredictable and 

appreciable. All the challenges as discussed above have own pros and cons. The patent still 

remains ambiguous and unclear. India is still working on Artificial intelligence and patent laws 

and still far way to go. There are several challenges faced by AI in India. Venture capital in 

India is still in early stage, even some of the government projects have faced issues in terms of 

receiving funding for initiating AI pilot projects. Another risk is cost of failing is higher than 

in west. And at the last, is it possible to leave up to the intelligence of AI itself to decide who 

should be the real patent holder the owner, the programmer, the inventor or the AI itself? 

 

 
15 https://www.canadianlawyermag.com/author/stacy-rush/the-challenges-of-patenting-artificial-intelligence-

14986/ (Visited on June 30, 2021) 
16 https://www.wipo.int/export/sites/www/about-ip/en/artificial_intelligence/call_for_comments/pdf/ind_raut.pdf  

(Visited on June 27, 2021) 
17 WIPO Technology Trends 2019, Artificial Intelligence (2019) 
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