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ABSTRACT 

The present paper deals with the change in bankruptcy reforms in India over the 

period of time and how effective it has been since, implementation. There is an 

attempt to cover the present cross-border insolvency law and procedure in India, 

and the how does it impacts the foreign creditors investing in Indian companies. 

All this is elaborated with a hypothetical situation, to make it relatable to present 

situation and to provide a comprehensive effect of prior and presently existing 

laws.  
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I.  INTRODUCTION 

Situation: A company named Alpha Developers, the biggest real estate developer in the 

Country. The company has more than 5000 employees which included its team of architects, 

dedicated construction team with mining equipment and every possible facility to be self-

sufficient. It was receiving investments from across the globe, and by utilising them, the 

company can generate substantive profits. The company invested heavily in many projects 

during the year 2020, while the COVID-19 pandemic was going, the real estate market was 

slow, and the land was available at a cheaper rate. After spending substantial time studying the 

real estate trends in India and around the world, they predicted that once the pandemic is over, 

the company could launch its projects and could multiply the investments by many folds.  

But the pandemic continued for a couple of more years than the company’s expectation, and 

by the year 2025, the revenue of the company was an all-time low, with no possibility of 

generating revenue in future, and creditors demanding their money back the company is left in 

the middle of the ocean. To meet their operating costs, the company takes loans from various 

banks, but the company is not able to return the loan amount, they are declared non-performing 

assets. 

The money of the creditors which includes employees, investors and banks is stuck and they 

want the money they are lawfully entitled to. But certainly, the company doesn’t have funds to 

return the investment, therefore, the investors file for the bankruptcy of the Alpha Developers.  

World Bank by a way to provide a measure for the business regulations around the globe, 

evaluates the member countries according to the set parameters which are crucial for setting, 

forming and doing business in a country. These parameters are (i) Starting a business, (ii) 

Dealing with construction permits, (iii) Getting electricity, (iv) Registering property, (v) 

Getting credit, (vi) Protecting minority investors, (vii) Paying taxes, (viii) Trading across 

borders, (ix) Enforcing contracts, (x) Resolving insolvency, (xi) Employing workers, and (xii) 

Contracting with the government.1 

Insolvency plays a crucial role in securing the interest of the creditors, and a strict regulation 

with an approachable justice system encourages the investor and contributes towards the 

credibility of the Country, especially when the investor is a foreign one. Foreign investors are 

 
1 https://openknowledge.worldbank.org/bitstream/handle/10986/32436/9781464814402_Ch01.pdf , 13.09.2021, 

16:44 hrs 
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always at risk and there are many apprehensions and circumstances they need to be aware of 

investing in a foreign land. Therefore, such regulation ensures that the interest of the creditors 

is not exploited.  

II. PAST INSOLVENCY PROCESS AND ITS IMPACT ON INDIA’S 

BUSINESS INDEX 

In the past, there was no law especially dealing with the insolvency of the corporate persons 

but acts like the Sick Industrial Companies (Special Provisions) Act, 1985, Companies Act, 

1956, the Securitisation and Reconstruction of Financial Assets and Enforcement of Security 

Interest Act, 2002 (SARFAESI Act), the Recovery of Debts due to Banks and Financial 

Institutions Act (RDDBFI Act), 1993, etc were in place for winding up of the company.  

Under the Sick Industrial Companies (Special Provisions) Act, 1985 (hereinafter SICA), The 

Board for Industrial and Financial Reconstruction (hereinafter BIFR), was constituted which 

sought to work on the revival of such entities which could be brought back into business with 

change of the management and investment whereas, those entities that cannot be revived are 

shut.2 

Placing the above situation in the era of BIFR, then a company already in debt and declared as 

NPA could turn to be a bad investment for the new investors being bought herein, therefore it 

should be ideally be wound up. But, as the livelihood of 5000 employees is a matter of fact 

here, the Board would not be in a view of shutting the company and rather would prefer for the 

revival. This does not turn out to be ideal from the perspective of business as investors would 

be bound to wait. Also, BIFR protected the creditors and investors from filing any suit on the 

management.3 

The purpose of this law was to evolve a reconstruction scheme, and the assets and properties 

of the company shall remain protected, therefore no suit for recovery could be filed. The Sick 

industrial company and company itself from being proceeded against its creditors who may 

wish to seek the winding up of the company or levy execution or distress against its properties. 

 
2 Baijal, Pradip (2008). "THE BOARD FOR INDUSTRIAL AND FINANCIAL RECONSTRUCTION: THE 

JESSOP STORY". Disinvestment in India: I Lose and You Gain. Pearson Education India. 
3 Section 22 of Sick Industrial Companies (Special Provisions) Act, 1985 
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But, authority under the Section 22 of the SICA is not absolute and the discretion to continue 

the suit lies with the Board.4 

The Resolution process under SICA took about 4.3 years on average for completing the process 

of dissolution when compared to 1 years and 1.5 years for the United Kingdom and the United 

States respectively.5 Thus, it will take away the interest of the foreign investors as it time and 

consuming process, when already there is a loss of money. This made the foreign investors 

concerned about their investment specially when the recovery process is time-consuming. Also, 

the current management could run the company while showing losses and still having no cases 

against them. 

In the year 2002, Securitisation and Reconstruction of Financial Assets and Enforcement of 

Security Interests Act, 2002 (hereinafter referred as SARFAESI Act), to prevent the abuse of 

process under BIFR. The SARFASESI Act while superseding the Transfer of Property Act, 

18826, allowed any secured creditor to enforce any security interest created in his favour 

without the intervention of any Court or Tribunal.7 

As a result, High Courts, District Courts, the Company Law Board, the Board for Industrial and 

Financial Reconstruction (BIFR) and the Debt Recovery Tribunals (DRTs), have jurisdiction 

at various stages, giving rise to the potential systemic delays and complexities in the process. 

These delays are not in favour of the creditor as time is the essence of any investment and no 

creditor has time to wait for 4-5 years for the case to be deiced. On the other hand, foreign 

countries are able to provide relief in 12-18 months, therefore, it reduces the interest of the 

investor. Further, a judgement in favour does not necessarily mean recovery of all the debts.  

In the above situation, assuming the total claim is Rs 5000 crores, also in the best-case situation 

valuation turns out to be 5000 crore. Then, with the above data, and 6.2% inflation8 the amount 

of Rs. 5000 crore will be effectively equivalent to roughly Rs 3500 crore, on the date of final 

judgement (5 years past the initiation of Suit). This will effectively result in a loss of about Rs. 

 
4 KSL & Industries v Arihant Threads Ltd (2015) 1 SCC 166 
5https://data.worldbank.org/indicator/IC.ISV.DURS?end=2019&most_recent_value_desc=false&start=2017, 

17:23, 13.07.2020.   
6 Section 69 and 69A 
7 Section 13(1), SARFASESI Act, 2002 
8 https://data.worldbank.org/indicator/FP.CPI.TOTL.ZG?locations=IN, 13.09.2021, 22:40 hrs 
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1500 crore. Further, due to natural wear and tear the worth of property will depreciate or would 

require maintenance. This will further add to the loss for the creditors. 

Therefore, these results add to the insecurity of the creditors. This can result in a huge loss to 

an investor as the person is not able to recover even the principal amount. The preliminary idea 

of a business is to make a profit, and therefore, incurring loss due to inept laws certainly 

demotivates the foreign investors. Studies show that effective reforms of creditor rights are 

associated with lower costs of credit, increased access to credit, improved creditor recovery and 

strengthened job preservation.9 

III. NEW REFORMS 

To deal with the inefficient laws and attract foreign investors, there was a need to make new 

laws, the law which aimed specifically for the Insolvency which could ease the process and add 

to the credibility of the Justice system, therefore, Insolvency and Bankruptcy Code, 2016 was 

introduced.  

The code has blurred the distinction between the financial creditor and operational creditor or 

the secured or the unsecured creditor and allows any creditor to file an application against the 

corporate debtor before the adjudicating authority. This single law completely replaces all the 

laws relating to bankruptcy and constitutes a single code for regulating insolvency proceedings 

in India. This code has given the power to the Creditors to be in control of the assets. An interim 

resolution professional/resolution professional is appointed by the Committee of Creditor (Only 

financial creditors are a part of this committee) so formed, which controls the company as an 

ongoing concern and assets of the company to safeguard its disposal by the debtor in any form.  

The Code provides for a time-bound resolution that should be completed within a period of 180 

days from the date of admission of application by the Adjudicating authority. Though this 

period of 180 days is not fixed and therefore if the adjudicating authority is satisfied at the 

request of the Committee of Creditors, it may be extended for 90 days, and this extension shall 

only be granted once. After which the order of liquidation shall be passed. 

Now, in the above situation, according to this Code, the Alpha Developers will be liquidated 

within a period of 9 months from the date of commencement of proceedings, and as everything 

 
9 Neira, Julian. 2017, Bankruptcy and Cross-Country Differences in Productivity, Journal of Economic Behavior 

and Organization (2017) 
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goes accordingly, the liquidation will also be completed within a month of the order of 

liquidation. A liquidation process shall be completed within in a period of one year. Therefore, 

there will be almost negligible or no depreciation and it will remain protected from the impact 

of inflation.  

Supreme Court, considering unprecedented delays, in its recent judgement held that CIRP 

under section 12(3) of the Code proceedings cannot be extended more than a period of 330 

days, and any extension thereafter is granted only in exceptional cases. This period was an 

earlier directory and not mandatory.10 This will substantially help in reducing the period for 

insolvency.  

The fact that India noticed a jump from the 100th position in the year 2017 to 63rd position in 

2020, and a major role was faster resolution process in Country.11 This resolution process helps 

in protecting the interest of the creditor while incurring next to no loss in recovering capital 

investment due to inflation and depreciation.  

Further to make the procedure faster for smaller companies, new regulations12 were released 

by the way of notice where those small companies, start-ups or unlisted companies whose assets 

are less than Rs 10 crore can opt for Fast track resolution process. The time period prescribed 

u/s 56 of the Code, the Fast-track Corporate Insolvency Project should be completed within 90 

days from the commencement of the Insolvency. An application needs to be filed before the 

Adjudicating Authority in case an extension is required beyond the period of 90 days if 

instructed by the committee of creditors through a resolution passed and supported by a 75% 

vote.  

If the adjudicating authority is satisfied by the application submitted by Resolution 

Professional, that the fast-track CIRP cannot be completed within 90 days can extend the 

proceeding. However, this extension cannot be more than a period of 45 days and could be 

granted only once.13 Thereby, bringing the resolution process to 135 days to complete. This can 

tremendously attract investment in start-ups and small local businesses which may not get 

proper funding. This will attract small investors from other Countries as, they would be 

 
10 Ebix Singapore v. Committee of Creditors of Educomp 
11 https://www.doingbusiness.org/en/reforms/overview/economy/india, 14.09.2021, 17:44 hr 
12 Insolvency and Bankruptcy Board of India (Fast Track Insolvency Resolution Process for Corporate Persons) 

Regulations, 2017, 16th June 2017 
13 Federal Bank Ltd Vs Sargam Builders Pvt Ltd – NCLT Kochi, MA/68/KOB/2020 In IBA/7/KOB/2019 
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investing a lesser amount and in case of loss, the recovery could be made effectively and 

efficiently. 

Recently, IBC was suspended by the Government keeping in the light impact of COVID-1914, 

which give rise to the question that if it provides for a speedy recovery and such efficient 

methods then why it is being suspended? With the pandemic, a lockdown was imposed 

throughout the world, and due to which the economies suffered. This resulted in a loss to many 

industries, which were being shut overnight.  

With the insolvency process in the picture, the possession of the company gets transferred to 

the Committee of Creditors, who appoints a Resolution Professional. This resolution 

professional replaces the board of directors and takes over the possession and control. This 

deprives the Debtor to control or take in-charge of the company. 

Altering the above situation, had the Alpha developer suffered loss during the pandemic, while 

IBC is in operation, then due to economic conditions, the assets could not be liquidated the 

actual value, and would have been sold for less which would result in loss and reduce the 

recovery rate. In the newsletter issued, 955 companies were liquidated out of 1809, while the 

others were still pending in NCLT. This reduces the economic growth; therefore, it was very 

much required to temporarily suspend the Code. 

Now, in the above situation the question arises, where will the creditor file for the Insolvency 

and if the insolvency is filed for and the moratorium is issued15, no foreign investor files for 

recovery in its respective country, now the question arises whether the foreign Court recognizes 

the same? There will be an overlapping jurisdiction of the Indian and the foreign court.  

This cross-border insolvency has a long history and can be dated back to the case of 1764, 

wherein the case of Solomons v Ross16, a Dutch company was declared bankrupt and an English 

creditor had filed for recovery before the English Court. The English court held that as the 

Dutch company has its assets attached in the Dutch court, therefore, he should approach the 

Dutch Court for the same. Further in a judgement of Galbraith v. Grimshaw17, the English court 

 
14 IBC (Second Amendment) Bill, 2020 
15 Section 14, Insolvency & Bankruptcy Code, 2016 
16 (1764) 1 Hy Bl 131n 
17 1910 AC 508 
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held that only process should be administered and the proceeding should continue before a 

single court, not multiple ones.18 

The code has provisions to deal with the cross-border insolvency process19, but this process is 

lengthy as it requires frequent communication with the foreign authority which may take time 

for the same reason. This practically defeats the purpose of the code, which is to provide for a 

faster way of insolvency.  

IV. UNCITRAL LEGISLATIVE GUIDE ON INSOLVENCY LAW 

It is well recognized by the states in the new trade market, insolvency plays an important role 

in preventing or limiting financial crises while facilitating a rapid and systematic way to reduce 

indebtedness and non-performing assets. Such regulation allows for systematic management 

and allotment of the economic resources obtained by liquidating the assets of the business not 

practical generate profits. This not only encourages the investors but also the entrepreneurs to 

take the risk but further allows for a timely assessment of the future risk which allows the 

management to plan and take effective steps to preserve employment add reduce failure 

possibilities.  

There is a need for a better insolvency process and the UNCITRAL model could be referred to 

improve international trade. Therefore, legislations relating to corporations and especially 

dealing with a specific issue are much appreciated by the states and the corporate entities as 

they provide for credibility towards the country. When some or all of the constituent parts of 

such groups become insolvent, there are currently very few domestic law regimes and no 

international or regional legal regimes that can effectively coordinate the conduct of the 

resulting insolvency proceedings, often involving multiple jurisdictions. 

The UNICTRAL model focus on jurisdiction to initiate the proceedings, i.e., a debtor must 

have a certain connection with the state to be subjected to insolvency proceedings, therefore it 

has established “Centre of Main Interests”, wherein the place is determined where to start the 

main proceedings against the debtor. This is not defined as such, but European Council 

Regulation (recital 13) defines it as “the place where the debtor conducts the administration of 

his interests on a regular basis and is therefore ascertainable by third parties”. The definition 

 
18 Ran Chakrabarti, KEY ISSUES IN CROSS-BORDER INSOLVENCY, National Law School of India Review 

, Vol. 30, No. 2 (2018), pp. 119-135 
19 Section 234 & 235, Insolvency and Bankruptcy Code, 2016 
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could be said so, as a similar test is used by the European Union Country and in the European 

Council (EC) Regulation No. 1346/ 2000 of 29 May 2000 on insolvency proceedings.  

Now, taking the situation of Alpha Developer, it has certain offices in Singapore, USA, UK, 

UAE and other countries. Further, the Alpha developer was involved in construction project 

projects in the above countries. Therefore, if the UNCITRAL model is applied then the main 

proceeding, Alpha Developers was primarily involved in projects in India, and therefore, the 

“main proceedings” would lie in India and other “non-main proceedings” can lie at other places. 

This law focuses on the primacy of “main proceedings”. Thus, the adjudication done by the 

adjudicating authority of India would be binding over the other jurisdiction.  

The current legal framework in India for cross border insolvency process under sections 234 & 

235 of the code and which permits the Government to make and enter treaties and authorise the 

Adjudicating authority to send a letter to the Country with whom such treaty is signed to 

discuss, manage deal with the assets located in the Country in a specified manner. Thereby, it 

provides a framework for the foreign representative to appeal before the Indian Courts to deal 

with the assets in India consistent with the local laws. 

For foreign resolution proceedings to be recognized in India, the process set out under Civil 

Procedure Code, 1908, will be applicable together with English common law principles and 

there are no special laws that deals with insolvency law and the existing laws do not 

comprehensively cover insolvency. Therefore, the UNCITRAL Model Law provides for a base 

and the code allow one to enter into treaties with a country for the same reason. The 

UNCITRAL Model law has been adopted by 49 states out of 53 jurisdictions, and it could be 

beneficial for India to adopt such a law which allows for an easier cross-border resolution 

process.20 

V. CONCLUSION 

Insolvency and Bankruptcy Laws play an important role in securing the interest of the creditors, 

as the creditors are mainly those who invest or provide services to them. Also, it has been shown 

in research that a country with efficient insolvency reforms that encourage debt restricting and 

reorganization decreases the failure rate, i.e., the chances of being insolvent among the small 

and medium industries and liquidation of ongoing profitable businesses.  

 
20 https://uncitral.un.org/en/texts/insolvency/modellaw/cross-border_insolvency/status, 19.09.2021, 13:22 hr 

https://www.ijllr.com/


Indian Journal of Law and Legal Research                                                   Volume III Issue I | ISSN: 2582 8878 

                   

 

10 
 
 

India has been focusing and continuously reforming its code, as it will provide a better and 

effective legal system especially for the insolvency process, and therefore, an efficient recovery 

system allows the creditors to invest as it has also increased the recovery rate. Even though the 

bankruptcy laws are similar in many countries, there occurs incidence when the two 

jurisdictions cannot come at parlance while deciding the jurisdiction and distribution of assets.  

This increases the time of resolution and therefore, reduces the efficiency of the same. The 

Effect of this delay and the inefficient legal system is taken by the creditor regardless of being 

financial or operational. These are the reasons which tend to promote resolution and 

negotiations outside the Courts, and this certainly increases the risk that the creditor has to take 

on default on the debtor.21 This process depreciates the value of legal of a country as people 

find another way to avoid financial distress. Brazil is an example where differences in Court 

and enforcement of the same bankruptcy law affected and impacted the financial reforms on 

access to size, finance and investment.22 

Taking the situation of India, where, in BIFR, the companies were being run by the promoters 

in the observation period, and therefore it bounded the creditor only to observe and wait, as no 

other recovery proceedings can be initiated before any Court. This takes away the interest of 

the financial creditor and increases the risk which ultimately reduces the ranking on the Ease 

of Doing Business. The New reform is certainly way ahead on improving the ranking and help 

India grow financially.  

 

 

 
21 https://www.doingbusiness.org/en/data/exploretopics/resolving-insolvency/why-matters, 20.09.2021, 17:31 hr 
22 Ponticelli, Jacopo, and Leonardo S. Alencar. 2016. “Court Enforcement, Bank Loans and Firm Investment: 

Evidence from a Bankruptcy Reform in Brazil.” Working Paper 425, Banco Central do Brasil. 
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