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ABSTRACT 

The Tata-Mistry case has raised serious concerns regarding the independence 

of Independent Directors (‘IDs’) in India.1. The SEBI chairman had 

reiterated that independence is a ‘key concern’ in promoter driver 

companies2. Moreover, shareholders have expressed serious concern 

regarding the independence of IDs. Around 65% shareholders believed that 

IDs had failed to protect the interests of minority shareholders3. This lack of 

independence owing to overbearance of promoters and the subsequent 

mistrust in the institution have sparked multiple debates regarding the 

legitimacy of the institution. While SEBI has played a proactive role in 

ensuring adoption of efficient corporate governance practises, there are 

certain lacuna that still prevail. This paper analyses the existing provisions 

with respect to IDs, discusses the existing lacuna and loopholes, and stresses 

on the need for reform suggesting reformatory measures.  
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I. Introduction 

The structure of a company results in multiple principal-agent relationships. The consequent 

information asymmetry and agency problems lead to agency costs4. To reduce agency costs, 

companies may appoint IDs5. IDs ensure good corporate governance by playing a supervisory 

role by complying with Schedule IV of the Companies Act, 2013 (‘the Act’)6. 

IDs have gained ground in the wake of several scandals. The governing provisions have 

undergone various changes, ranging from Clause 49 of the Listing agreement, to Companies 

Act, 2013, Companies Rules and SEBI guidelines7. 

S.149(4) of the Act requires 1/3rd of the total number of directors to be IDs. An ID must possess 

the qualifications laid down in Rule 5 of Companies (Appointment and Qualifications of 

Directors) Rules, 2014. As per Rule 6, one has to apply to the institution for inclusion in the 

database and shall have to pass a self-assessment test within two years of inclusion. 

Appointment of IDs is undertaken during a general meeting in compliance with S.152. A 

statement certifying the board’s approval and statement of fulfilment of all required 

qualifications shall have to be annexed to the notice for the meeting. Appointment, 

reappointment, and removal of IDs would be subject to special resolutions8. 

SEBI LODR (Listing Obligations and Disclosure Requirements) requires the Nomination and 

 
4 Armour, John and Hansmann, Henry and Kraakman, Reinier H., Agency Problems, Legal Strategies, and 

Enforcement (July 20, 2009). Oxford Legal Studies Research Paper No. 21/2009, Yale Law, Economics & Public 
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Remuneration Committee (NRC) to comprise two-thirds IDs9. The NRC would have to 

disclose and analyse skill-sets of prospective directors while appointing them. Employees of 

promoters and their relatives would have to necessarily observe a three-year cooling-off-period 

before getting appointed as IDs10. The new regulations also grant flexibility to companies to 

decide the remuneration11. 

S.149(10) and (11) prohibit an ID from holding office for more than two consecutive terms of 

five consecutive years each, unless a ‘cooling-off-period’ for three years has been observed. 

The liability of IDs only extends to acts that have been undertaken with their knowledge, 

consent or connivance and situations where they did not exercise due diligence.(S.149(12)) 

Moreover, IDs form a majority in the audit committee. The role of the audit committee is 

among other aspects, analysis of the financial reports and auditor’s reports, ratification and 

modification of related party transactions, and analysis of financial controls as elaborated in 

S.177. 

Therefore, IDs play a quintessential role in ensuring compliance with good corporate 

governance practices.  

II. Need For Reform 

There are certain loopholes in India’s corporate governance system that impede efficient 

functioning of companies. Formal independence of IDs does not guarantee substantive 

independence. This section analyses the problems that ensue as a result of these loopholes. 

A. Nomination and appointment: 

Prior to the 2021 amendment to the SEBI-LODR, appointment of IDs would be subject to 

ordinary resolutions. However, SEBI had proposed for the adoption of a dual-approval-

 
9 Modak S, “Sebi Overhauls Norms for Appointment, Removal of Independent Directors” (Business StandardJune 

29, 2021) <https://www.business-standard.com/article/markets/sebi-overhauls-norms-for-appointment-removal-

of-independent-directors-121062901445_1.html> accessed May 3, 2022  
10 ibid.  
11 PTI, “SEBI Amends Rules to Empower Independent Directors” (The Economic Times2021) 

<https://economictimes.indiatimes.com/markets/stocks/news/sebi-amends-rules-to-empower-independent-
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system12. This is a twofold appointment mechanism, wherein the ID would have to be voted in 

favour of by the majority shareholders, and then by ‘majority of the minority shareholders’13. 

However, SEBI backtracked and introduced the special majority clause for appointment, 

reappointment and removal of IDs. 

However, the new special majority requirement like the older requirement presupposes unity 

of all minority shareholders. In order to prevent a special resolution from passing, all minority 

shareholders must not be swayed by the decisions of majority shareholders. Moreover, there is 

an added burden on minority shareholders to scrutinise each and every proposed name to the 

best of their abilities, since the NRC may fail to propose names keeping in mind the best 

interests of the minority shareholders. 

The Nomination and Remuneration Committee (‘NRC’) is primarily responsible for 

recommending names of prospective directors. Two-thirds of its members must be IDs14. 

However, other directors who may or may not be concerned with minority interests are being 

allowed to participate and influence the proposal of those who are by law supposed to critique 

and challenge their functioning and policies. This provision can be said to go against the basic 

principle of the rule against bias. The one-third may propose a name which, owing to promises 

of incentives post appointment or mutual understandings, may heavily colour the independence 

of IDs. Therefore, it is imperative to ensure that while appointing IDs, the NRC should 

only comprise IDs. 

This not only gives all shareholders, majority and minority, to objectively look at the names 

proposed by the ID-NRC but also reduces the added burden on minority shareholders. 

B. Remuneration: 

The SEBI LODR sets the age limit for IDs as 21-75 years15. It is possible that retired 

professionals, who may or may not have additional sources of income, are appointed. 

Furthermore, companies have been granted discretion and flexibility to decide on the 

 
12 Varottil U, “SEBI's Backtrack on Independent Directors” (The Indian ExpressJuly 14, 2021) 

<https://indianexpress.com/article/opinion/columns/tata-mistry-corporate-dispute-nusli-wadia-sebi-

appointment-removal-of-independent-directors-7403380/> accessed May 3, 2022  
13 ibid. 
14 Modak S, “Sebi Overhauls Norms for Appointment, Removal of Independent Directors” (Business 

StandardJune 29, 2021) <https://www.business-standard.com/article/markets/sebi-overhauls-norms-for-

appointment-removal-of-independent-directors-121062901445_1.html> accessed May 3, 2022  
15 ClearTax, “Independent Directors- Applicability, Roles and Duties” (ClearTaxFebruary 1, 2022) 

<https://cleartax.in/s/independent-directors-applicability-roles-and-duties> accessed May 3, 2022  
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remuneration regime of their IDs16. To ensure regular income and the sitting fee, ESOP options 

and/or profit based commission17 via reappointment, no ID would want to jeopardise their 

relation with the company. This may incentivise non-reporting of corporate governance 

failures. While there are provisions to ensure that no prospective ID has any pecuniary 

relationship with the company, the pecuniary relations that gets established post appointment 

have not been taken into consideration. 

C. Reappointment: 

The major question that arises is: 

Why would the company want to reappoint someone as the ID, if it believes that they are likely 

to act as barriers in their way by objecting to their functioning and policies? 

In case IDs fulfil their responsibilities, it would only be problematic for the greedy majority 

shareholders. Conseuquently, they would want passive and inactive IDs, to merely fulfil the 

numerical requirement set by the law.  

Therefore, it is suggested that post one term, IDs and those related to them, should not be 

reappointed in the company, its holding company, subsidiary company, or associate 

company. 

Further five years is too long a period for appointment of an ID, since it results in dilution of 

independence18. Therefore, there must also be an attempt to reduce the tenure of IDs in 

India. 

D. Competence: 

There have been serious allegations regarding incompetence. The Samara Capital case where 

the IDs ignored the interests of minority shareholders and worked to appease the promoters, 

and the 2020 Vedanta case where IDs failed to guide minority shareholders are instances which 

 
16 PTI, “SEBI Amends Rules to Empower Independent Directors - Times of India” (The Times of IndiaAugust 1, 

2021) <https://timesofindia.indiatimes.com/business/india-business/sebi-amends-rules-to-empower-

independent-directors/articleshow/85148424.cms> accessed May 3, 2022  
17 ibid. 
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<https://www.business-standard.com/article/companies/how-independent-are-independent-directors-

117031701022_1.html> accessed May 3, 2022  
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compel one to rethink the competency of IDs19. Moreover, the recent case of PTC India Ltd 

where IDs resigned on account of certain allegations suggests that self-interest is more 

important for IDs than correcting corporate governance failure20. 

The situation worsens in the case of home-directors, who are friends or persons related to the 

company21. 

III. The Way Forward 

It has been argued that to expect good corporate governance by appointing IDs is ‘futile’22. It 

has been regarded as a mere ‘emulation of international practices’23. There have been 

arguments for consultants to be hired instead24, since the concept has not been ‘indianised’ 

enough. 

However, by being part of the Board and its various committees, IDs can closely monitor a 

company’s policies and its functioning. While ensuring complete independence of IDs may not 

be possible in India, an attempt may be made to reduce this power imbalance and improve the 

independence of independence directors. 

The following reformatory measures would be beneficial: 

 Appointment of a sub-committee within the NRC comprising solely IDs to identify and 

nominate names of prospective IDs. The committee would also appraise the 

performance of IDs. 

 Removal of reappointment clause. IDs, along with those related to them, should not be 

appointed as an ID in the company, its holding, associate or subsidiary company. 

 Reduce the tenure of IDs from 5 years. 

 Payment of IDs should be transparent.  

 
19 Subramanian S, “Strengthening the Role of Independent Directors in a Company” (The Economic TimesMarch 

26, 2022) <https://economictimes.indiatimes.com/small-biz/legal/strengthening-the-role-of-independent-

directors-in-a-company/articleshow/90455204.cms?from=mdr> accessed May 3, 2022  
20 ibid. 
21 Haldea P, “Myth of Independent Directors: They Can Only Be Effective If They Are Independent of Promoters” 

(The Financial ExpressOctober 14, 2020) <https://www.financialexpress.com/opinion/myth-of-independent-

directors-they-can-only-be-effective-if-they-are-independent-of-promoters/2104809/> accessed May 3, 2022 
22 ibid. 
23 ibid. 
24 ibid. 
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 Meeting of all IDs at regular terms to discuss company’s policies and possible 

violations. 

 Implementation of the dual-approval voting system. 

 

IV. Conclusion 

IDs play a major role in ensuring transparency and accountability in the company. Their role 

becomes quintessential especially in the wake of several scandals. 

However, the problems arising due to loopholes in the provisions impede efficient functioning 

of IDs. Therefore, there is a need to strengthen the institution of IDs, improve their 

independence, and introduce reformatory measures that can effectively tackle the problem of 

the growing concern of lack of independence of IDs. 

Since the institution of IDs is indispensable to ensuring corporate governance in India, the 

reformatory measures discussed above would go a long way in ensuring transparency, 

accountability, and improving the independence of IDs in India. 
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