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“Bail is the rule and Jail, the exception.” — Justice V.R. Krishna Iyer 

 
 

ABSTRACT 

Is the routine denial of bail to an accused person legally and constitutionally 
sustainable? Under what precise, objective criteria can pre-trial incarceration 
be justified? Do existing bail mechanisms operate equitably across all 
socioeconomic strata, or do they perpetuate a system where social, economic, 
and political status dictate custodial outcomes? Crucially, how can the justice 
system preserve the sacred rule of presumption of innocence while protecting 
public peace? These questions hit at the core of human rights and 
fundamental freedoms. The right to personal liberty is not merely a statutory 
privilege or a constitutional guarantee under Article 21 of the Indian 
Constitution; it is an inalienable human right. Laws exist to serve humanity, 
not humanity to serve procedural mechanics. When individual freedom 
collides with societal harmony, striking a fair, just, and reasonable balance 
becomes paramount. This 5,000-word comprehensive study evaluates the 
systemic flaws in pre-trial detention, dissects constitutional jurisprudence, 
examines landmark Supreme Court rulings, and proposes a complete 
statutory model to streamline bail jurisprudence in India. 
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1. PHILOSOPHICAL & COMMON LAW FOUNDATIONS: THE PRESUMPTION OF 

INNOCENCE 

In any civilized criminal justice system, the presumption of innocence stands as an unshakeable 

bedrock. Grounded in common law jurisprudence, this doctrine dictates that every individual 

accused of an offense remains legally innocent until proven guilty beyond a reasonable doubt 

by a court of competent jurisdiction. The classic legal maxim—that it is infinitely better that 

one hundred guilty individuals escape punishment than one innocent person suffer wrongful 

conviction—encapsulates the moral priority of protecting individual liberty from arbitrary state 

power. Consequently, from the initial registration of an allegation through investigation and 

trial, the court must assume the innocence of the accused.  

This presumption fundamentally dictates the distribution of the burden of proof. The burden 

rests squarely and exclusively upon the prosecution to establish every element of the alleged 

offense beyond a reasonable doubt. Proving a case beyond reasonable doubt requires the 

prosecution to construct a coherent, unbroken chain of evidence pointing solely to the guilt of 

the accused, excluding every alternative hypothesis. The court cannot assume or infer guilt in 

the absence of conclusive proof. If the prosecution fails to discharge this heavy burden, the 

accused is entitled to an acquittal, retaining their legal status of innocence.  

Subjecting an accused person to prolonged pre-trial incarceration directly undermines this 

foundational presumption. Deprivation of liberty prior to a formal finding of guilt functions as 

a form of pre-trial punishment. Incarceration inflicts severe physical restraint, psychological 

trauma, social stigmatization, and economic ruin. It deprives the accused of their primary 

means of livelihood and severely restricts their capacity to gather evidence, consult counsel, 

and prepare an adequate defense. Therefore, unless strict, narrow exceptions apply, detaining 

an unconvicted individual constitutes an intolerable violation of natural justice.  

Furthermore, the presumption of innocence is deeply tied to human dignity. Subjecting an 

individual to custodial restraint on the basis of unverified allegations treats the human being as 

a mere instrument of state investigation rather than an autonomous citizen possessed of rights. 

A legal system that routinely incarcerates accused individuals prior to trial effectively reverses 

the burden of proof, forcing the citizen to prove their worthiness of freedom rather than 

requiring the State to prove its justification for confinement. Re-establishing the supremacy of 

the presumption of innocence is therefore the mandatory starting point for any meaningful 
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reform of bail laws.  

2. CONSTITUTIONAL IMPERATIVES & ARTICLE 21 JURISPRUDENCE 

In the constitutional framework of India, the right to life and personal liberty enshrined in 

Article 21 occupies a transcendent position. Placed within Part III of the Constitution, it 

guarantees that no person shall be deprived of their life or personal liberty except according to 

"procedure established by law." Personal liberty is not a benevolent gift bestowed by the State; 

it is an inherent natural right essential for human development, moral agency, and meaningful 

citizenship. Without physical freedom of movement and freedom from arbitrary restraint, no 

other fundamental right—whether freedom of speech, assembly, or trade—can be 

meaningfully exercised.  

The constitutional standard for evaluating statutory procedures restricting liberty underwent a 

historic evolution following landmark judicial interpretations. The Supreme Court established 

that the phrase "procedure established by law" cannot be interpreted as any validly enacted 

statutory code regardless of its harshness. Instead, any procedure that curtails Article 21 liberty 

must satisfy the rigorous "triple test": it must be non-arbitrary under Article 14, reasonable 

under Article 19, and inherently just, fair, and humane. A procedural law that permits arbitrary 

arrest, unguided custodial detention, or opaque bail rejection fails this constitutional test and is 

void.  

When an investigating agency arrests a citizen or a court denies bail, Article 21 guarantees are 

immediately placed under severe stress. Serious criminal allegations alone cannot legally 

justify pre-trial incarceration, as allegations remain unproven assertions until tested through 

cross-examination and judicial scrutiny. Subjecting a citizen to jail during the pendency of a 

trial raises fundamental questions of constitutional morality: What specific necessity mandates 

the deprivation of freedom? Is incarceration necessary to achieve a legitimate state objective, 

or is it serving as a convenient substitute for thorough investigation? Restricting liberty prior 

to conviction is constitutionally permissible only under exceptional, strictly construed 

circumstances.  

Moreover, Article 21 encompasses the right to a fair and speedy trial as an integral component 

of personal liberty. When the State fails to conduct trials within a reasonable timeframe, 

keeping undertrials confined for years, the legal system transforms the pre-trial process into an 
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instrument of oppression. Prolonged pre-trial detention violates constitutional morality by 

inflicting punishment without guilt, eroding public trust in the judicial system, and violating 

basic human rights standards ratified under international covenants.  

3. THE SOCIETAL IMPERATIVE: PUBLIC ORDER, PEACE, AND UTILITARIAN 

THEORY 

While personal liberty is a foundational constitutional value, it does not exist in an absolute 

vacuum. A civilized society requires law, order, and public tranquility to function. A welfare 

State cannot fulfill its constitutional obligations if citizens live in constant fear of violence, 

anarchy, or unpunished criminal conduct. When a serious crime occurs, it disturbs societal 

harmony, inflicts harm on victims, and creates widespread public alarm. The State bears a 

fundamental responsibility to maintain social stability, protect citizens from harm, and ensure 

that individuals accused of crimes are brought to justice.  

To fulfill this obligation, criminal procedure grants investigating agencies conditional powers 

to arrest and detain suspects. Establishing criminal guilt requires meticulous investigation, 

forensic analysis, witness testimony, and formal trial proceedings. If an accused person remains 

completely unrestrained during this period, genuine risks may arise: the accused might flee the 

jurisdiction, intimidate crucial witnesses, destroy physical evidence, or commit further 

offenses. In such specific scenarios, society's interest in securing a fair and effective trial 

justifies temporary restrictions on the individual's freedom.  

This justification finds theoretical support in Jeremy Bentham's doctrine of Utilitarianism, 

which asserts that state actions and laws should aim to maximize the overall happiness, safety, 

and well-being of the greatest number of people. From a utilitarian perspective, temporarily 

curtailing the liberty of a single accused person may be justified if doing so prevents 

widespread harm, protects witness safety, and preserves public order. When a clear, 

demonstrable threat to the judicial process exists, societal interests may outweigh the 

individual's immediate desire for physical freedom.  

However, the utilitarian justification must never be misused to convert pre-trial detention into 

a standard policy. Utilitarian principles demand a strict proportionality test: the harm prevented 

by detaining an accused must clearly outweigh the severe harm inflicted upon the individual 

by depriving them of liberty without a conviction. Incarcerating an accused person based on 
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vague assertions or generalized public outrage violates constitutional limits. The utilitarian 

tradeoff remains legitimate only when supported by specific, verifiable evidence showing that 

non-custodial measures cannot adequately protect the judicial process.  

4. THE CENTRAL DILEMMA: RECONCILING COMPETING INTERESTS 

The central challenge of bail jurisprudence lies in resolving the inherent conflict between 

individual liberty and societal security. These two interests exist in constant tension. Protecting 

individual liberty requires allowing the accused to remain free while awaiting trial, accepting 

the risk that they might attempt to evade justice. Conversely, prioritizing societal peace leads 

to routine pre-trial detention, accepting the risk that innocent citizens will be subjected to harsh 

imprisonment without trial.  

Systemic Overcrowding: Over 75% Undertrial Inmates 

National prison statistics consistently show that over three-quarters of all 
prisoners in Indian jails are undertrials—individuals awaiting investigation 
or trial whose guilt has never been legally established. This systemic crisis 
demonstrates a profound imbalance where pre-trial detention has practically 
superseded the presumption of innocence. 

Bail serves as the vital legal mechanism created to resolve this constitutional tension. Bail 

allows for the conditional release of an accused person from custody upon executing personal 

bonds or providing sureties. These conditions—such as surrendering travel documents, 

reporting periodically to police stations, and refraining from contacting witnesses—guarantee 

the presence of the accused at trial while preserving their physical freedom. Because "bail is 

the rule and jail the exception," incarceration prior to conviction must remain an extraordinary 

measure employed only when no set of bail conditions can mitigate the risks posed by release.  

Achieving this balance requires the judiciary to move away from arbitrary discretion toward 

objective, evidence-based decision-making. Pre-trial detention must never be used as a pre-

judgment of guilt or a mechanism to satisfy public outrage. Releasing an accused on bail 

involves a calculated risk, but it is a necessary risk that a constitutional democracy must take 

to protect individual freedom. When courts default to incarceration out of caution, they 

undermine the rule of law and transform prisons into holding facilities for unconvicted citizens. 
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5. SOCIOECONOMIC DISPARITIES & CLASS BIAS IN BAIL ADMINISTRATION  

A major flaw in the current bail system is the deep socioeconomic disparity in how bail laws 

are applied. Although constitutional principles guarantee equality before the law under Article 

14, the practical operation of bail frequently discriminates against poor, marginalized, and 

vulnerable populations. In practice, the legal system often functions as "show me the man, and 

I will show you the law," where an individual's financial and social standing significantly 

influences their custodial outcome.  

Socioeconomic 
Dimension 

Affluent / Influential Accused Indigent / Marginalized 
Accused 

Access to 
Legal 
Defense 

Immediate access to top-tier legal 
representation, swift court filings, and 
robust defense strategies. 

Heavy reliance on overburdened 
legal aid services or complete 
lack of legal representation 
during crucial bail hearings. 

Satisfaction of 
Bail 
Conditions 

Easily furnish heavy financial bonds, 
property deeds, and local solvent 
sureties demanded by courts. 

Inability to furnish financial 
security or produce property-
owning sureties, leading to 
continued jail despite bail grants. 

Impact of 
Custody 

Minimal disruption to long-term 
economic stability; capacity to secure 
non-custodial health 
accommodations. 

Immediate loss of daily wage 
earnings, severe family 
impoverishment, eviction, and 
long-term social ruin. 

Trial Duration 
& 
Default Bail 

Proactive enforcement of statutory 
default bail provisions and swift 
challenge of investigative delays. 

Unawareness of statutory rights 
under Section 167(2) or 436A 
CrPC, leading to years of 
forgotten detention. 

The requirement of financial bail bonds and local property sureties poses an insurmountable 

barrier for poor accused individuals. Many undertrials granted bail remain incarcerated for 

months or years simply because they lack the money or local property deeds required to satisfy 

bail conditions. This practice effectively transforms bail from a legal right into a financial 

privilege. The criminal justice system thus inflicts double discrimination on the poor: first 

through disproportionate arrests, and second through wealth-based pre-trial incarceration.  

Correcting this systemic inequality requires a complete overhaul of bail conditions. Courts 

must move away from rigid financial bonds toward non-monetary release mechanisms, such 
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as personal recognizance bonds, supervision by community officers, and electronic check-ins. 

If bail laws fail to operate equitably regardless of income, caste, gender, or political standing, 

the constitutional promise of equal justice under Article 39A remains unfulfilled.  

6. LANDMARK JUDICIAL PRECEDENTS & CONSTITUTIONAL DIRECTIVES 

The Supreme Court of India has repeatedly issued directives to reform arrest powers, restrain 

arbitrary judicial discretion, and enforce the constitutional right to personal liberty.  

Satender Kumar Antil v. Central Bureau of Investigation (2022)  

The Supreme Court delivered a comprehensive judgment addressing the overuse of 

arrests and the routine rejection of bail. The Court categorized offenses into distinct 

groups and issued binding directions to streamline bail procedures. It mandated that bail 

applications for minor offenses be decided within one week and trials for incarcerated 

individuals be concluded within six months. Crucially, the Apex Court urged the 

Parliament of India to enact a dedicated, standalone Bail Act to bring clarity, 

predictability, and uniformity to bail jurisprudence. It also directed strict enforcement of 

Section 436A CrPC.  

Hussainara Khatoon & Ors. v. Home Secretary, State of Bihar (1979/1980) 

In a historic public interest litigation, the Supreme Court exposed the tragic reality of 

thousands of indigent undertrials languishing in Bihar jails for periods far exceeding the 

maximum sentences prescribed for their alleged crimes. The Court held that the right to a 

speedy trial is an integral, non-negotiable facet of Article 21. It condemned the practice of 

keeping poor citizens incarcerated due to their inability to furnish financial bail bonds and 

established that free legal service under Article 39A is an essential mandate of constitutional 

justice. 

Maneka Gandhi v. Union of India (1978) 

The Supreme Court revolutionized constitutional law by ruling that any procedure depriving 

a person of personal liberty under Article 21 must satisfy the tests of fairness, justice, and 

reasonableness under Article 14 and Article 19. Applied to bail jurisprudence, this precedent 

mandates that statutory provisions governing arrest and bail must not be applied arbitrarily 
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or discriminatorily based on the social or economic status of the accused. 

Uday Mohanlal Acharya v. State of Maharashtra (2001) 

The Supreme Court reaffirmed that default bail under Section 167(2) CrPC—granted when 

investigating agencies fail to file a charge-sheet within the prescribed statutory timeframe 

is an indefeasible fundamental right flowing directly from Article 21. The Court held that 

investigating authorities cannot extend pre-trial custody through procedural delays, and 

once the statutory period expires, the accused acquires an absolute right to be released on 

bail. 

7. COMPREHENSIVE STRUCTURAL & STATUTORY REFORMS 

To eliminate arbitrary judicial discretion, eliminate class bias, and reduce prison overcrowding, 

India requires comprehensive statutory and administrative reforms:  

■ Enactment of a Standalone Bail Act: Parliament should enact dedicated legislation 

codifying objective, rule-based criteria for bail determinations. The Act should categorize 

offenses clearly, establish statutory risk-assessment matrices, and remove subjective judicial 

guesswork from bail decisions.  

■ Mandatory Non-Monetary Bail Mechanisms: Eliminate financial surety requirements for 

indigent accused individuals. Mandate the default use of personal recognizance bonds, 

community supervision, regular reporting to local authorities, and surrender of travel 

documents to ensure court attendance without financial hardship.  

■ Strict Time Limits and Automatic Judicial Review: Enforce strict statutory deadlines for 

deciding bail applications (e.g., maximum 7 days). Require trial courts to conduct automatic, 

mandatory custody reviews whenever a trial extends beyond specified timeframes.  

■ Institutional Duties on Prison and Legal Aid Authorities: Impose a legal obligation on jail 

superintendents and District Legal Services Authorities (DLSA) to track undertrial detention 

periods continuously and automatically apply for the release of prisoners eligible under Section 

436A CrPC.  

■ Institutional Duties on Prison and Legal Aid Authorities: Establish an integrated digital 
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tracking platform across all district courts and correctional facilities to monitor undertrial 

ratios, trial delay reasons, and bail disposal rates, ensuring public transparency and 

administrative accountability.  

■ Strict Custodial Segregation and Protection of Rights: Guarantee complete physical 

segregation between undertrial detainees and convicted prisoners. Undertrials must be afforded 

humane living conditions, uninterrupted access to legal counsel, family visitation rights, and 

opportunities for productive activity to minimize disruption to their lives.  

8. CONCLUSION 

When over three-quarters of the prison population consists of unconvicted undertrials, the 

constitutional presumption of innocence risks becoming a hollow promise. Preserving 

individual liberty while protecting public order requires a statutory framework that removes 

arbitrary discretion and wealth discrimination from bail administration. Restricting freedom 

before conviction must remain an exceptional measure justified only by clear, demonstrable 

necessity. By enacting a dedicated Bail Act, replacing financial bail bonds with non-monetary 

release options, and enforcing strict procedural timelines, India can fulfill constitutional 

morality and ensure that liberty remains the rule, and jail the genuine exception.  
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