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ABSTRACT

Gender identity, a fundamental aspect of self-perception, has historically
been a contentious issue in legal frameworks around the world. In India, there
have been significant shifts in the recognition and protection of gender
identity in recent years, mainly due to judicial interventions and legislative
changes. This research paper examines the constitutional recognition of
gender identity in India, examining evolving legal perspectives, landmark
court decisions, and legislative measures aimed at protecting the rights of
transgender and gender non-conforming individuals.

Through a comprehensive analysis of relevant constitutional provisions,
statutory provisions, and judicial pronouncements, this paper sheds light on
the current legal situation surrounding gender identity in India, assesses the
effectiveness of existing measures, and suggests recommendations for
further legal reforms to ensure comprehensive protection and recognition of
the right to gender identity.
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Introduction

Gender identity, an internal aspect of individual identity, involves a person's deeply felt sense
of gender, which may or may not match the gender they were assigned at birth. The recognition
and protection of gender identity have emerged as key elements of human rights discourse
worldwide, reflecting evolving societal understandings of gender diversity and inclusiveness.
In India, a country marked by cultural pluralism and constitutional democracy, the journey to
recognize and protect the rights of transgender and gender non-conforming individuals has

been tumultuous and transformative!.

Historically, Indian society has struggled with rigid gender binaries and entrenched social
norms that have often marginalized transgender and gender non-conforming individuals.
Discrimination, stigma, and violence against these communities perpetuate their exclusion
from basic rights, services, and opportunities, exacerbating their vulnerability and
marginalization. Amidst these challenges, however, a paradigm shift has occurred, catalyzed

by the confluence of legal, social, and political forces?.

This research paper seeks to examine the constitutional recognition of gender identity in India,
tracing the evolution of legal frameworks, landmark court decisions, and legislative measures
aimed at affirming the rights and dignity of transgender and gender non-conforming
individuals. Against the backdrop of a dynamic socio-legal environment characterized by both
progress and persistent obstacles, this paper seeks to critically analyze the effectiveness of
existing legal provisions, identify gaps in implementation, and propose recommendations for

further legal reforms?.

India's constitutional framework, based on the principles of equality, liberty, and justice, forms
the basis of the country's legal system. The articles enshrined in the constitution guarantee
equality before the law, prohibit discrimination on various grounds and uphold the right to life
and personal liberty. Over the years, Indian courts have interpreted these constitutional

provisions expansively, recognizing the inherent dignity and rights of all individuals regardless

! Handbook on Sex, Gender and Health 1 (Alexandra Miiller et al. eds., Springer 2023),
https://doi.org/10.1007/978-981-97-2098-9.

2 Manisha, Legal Recognition and Protection of Transgender Rights in India (LL.M. dissertation, Bennett Univ.
2021), https:/Ircdrs.bennett.edu.in/bitstream/123456789/5235/1/31-01-25%20Manisha.pdf.

* Bijayalaxmi Nanda & Nupur Ray, Discourse on Rights in India: Debates and Dilemmas 89-93 (Routledge 2021).

Page: 7713



Indian Journal of Law and Legal Research Volume VII Issue ITI | ISSN: 2582-8878

of gender identity?.

Through a comprehensive analysis of constitutional provisions relating to gender equality and
non-discrimination, coupled with an examination of significant judicial pronouncements, this
research paper aims to shed light on the evolving jurisprudence relating to the recognition of
gender identity in India. It also delves into legislative measures and political initiatives aimed
at promoting transgender rights and inclusion, evaluating their impact and effectiveness in

practice®.

As India grapples with the complexities of gender identity recognition and strives for a more
inclusive and just society, this research paper seeks to contribute to the ongoing discourse on
transgender rights and social justice. It seeks to promote a more robust and rights-based
approach to gender identity recognition in India by critically appraising the existing legal

framework, identifying problems, and proposing recommendations for reform®.

In elucidating these themes, this research paper aims to foster a deeper understanding of
the constitutional dimensions of gender identity recognition in India and contribute to efforts
aimed at promoting equality, dignity, and justice for all individuals regardless of their gender

identity’.

Gender identity, defined as an individual's deeply felt sense of sex, has become a major focus
of human rights and social justice discussions around the world. In India, as in many other
countries, social attitudes and legal frameworks have traditionally been binary and
heteronormative, often marginalizing individuals whose gender identity does not conform to
conventional norms. Transgender and gender non-conforming individuals in India have
historically faced systemic discrimination, social exclusion, and violence, which has

exacerbated their vulnerability and prevented them from accessing basic rights and

4 Significant Legal Reforms and Advancements in Rights of LGBTQIA+ Individuals, Drishti IAS,
https://www.drishtiias.com/mains-marathon-daily-answer-writing-practice/papers/mains-marathon-
2023/significant-legal-reforms-advancements-rights-societal-acceptance-lgbtqia-individuals-public-opinion (last
visited May 28, 2022).

5 J. Michael Ryan, Trans Lives in a Globalizing World: Rights, Identities, and Politics 22-24 (Routledge 2022).
¢ Lopamudra Sengupta, Human Rights of the Third Gender in India: Beyond the Binary 141 (Palgrave Macmillan
2022).

7 Xenophon Contiades & Alkmene Fotiadou, Routledge Handbook of Comparative Constitutional Change 156—
57 (Routledge 2020), https://doi.org/10.4324/9780429448256.
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opportunities®.

However, in recent decades, there has been a significant shift in attitudes and legal approaches
to gender identity recognition in India. This transformation was catalyzed by grassroots
activism, judicial interventions, and an evolving social consciousness. Groundbreaking court
rulings, legislative reforms, and advocacy efforts by civil society organizations have helped
raise awareness of the rights and dignity of transgender and gender nonconforming people. In
this context, it becomes imperative to delve deeper into the constitutional framework governing
the recognition of gender identity in India and critically analyze the legal mechanisms put in

place to protect the rights of marginalized communities®.
Constitutional Framework in India'°

Constitutional provisions regarding equality and non-discrimination: The 1950
Constitution of India lays down the basic principles of equality and non-discrimination.
Relevant provisions include Articles 14, 15, and 21, which guarantee equality before the law,
prohibit discrimination on various grounds, and uphold the right to life and personal liberty.
These constitutional provisions form the cornerstone of the legal framework for combating

discrimination and promoting equality in India.

Interpretation Of Constitutional Rights in Relation to Gender Identity: The interpretation
of constitutional rights in relation to gender identity has evolved significantly through judicial
decisions. Notable cases such as National Legal Services Authority (NALSA) v. Union of
India (2014) upheld the right of transgender people to self-identify their gender and ordered
the government to recognize them as a third gender entitled to equal rights and opportunities.
These judicial interpretations expanded the scope of constitutional rights to include the
protection of gender identity and laid the groundwork for legislative reforms and policy

initiatives aimed at promoting transgender rights in India'l.

8 LGBTQ, Wikipedia, https://en.wikipedia.org/wiki/LGBTQ (last visited May 28, 2022).

9 Nikhil Kumar, Borderless Democracy and Diffusion of Alternate Sexualities in India (2021), in Negotiating
Spaces: Gender, Sexuality and Politics in South Asia (Routledge India 2021).

10INDIA CONST. arts. 14, 15 & 21; Bijayalaxmi Nanda & Nupur Ray, Discourse on Rights in India — Debates
and Dilemmas (Routledge, 2020).

! National Legal Services Authority v. Union of India, (2014) 5 SCC 438; Lopamudra Sengupta, Human Rights
of the Third Gender in India — Beyond the Binary, Springer (2022).
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Judicial Intervention

The judiciary in India has emerged as a key factor in shaping the discourse on gender identity
and promoting the rights of transgender individuals. The landmark rulings not only interpreted
constitutional principles but also spurred legislative reforms and policy changes to promote
equality and inclusion!?. The following section examines key judgments that have had a

profound impact on the recognition and protection of transgender rights in India:
Significant Judgments Shaping Gender Identity Discourse

National Legal Services Authority (NALSA) v. Union of India (2014): This landmark
judgment by the Supreme Court of India marked a turning point in the recognition of
transsexual rights. The court recognized transgender people as a third gender and confirmed
their fundamental rights guaranteed by the Constitution, including the right to equality, dignity,
and non-discrimination. The ruling ordered the government to take affirmative action to ensure
transgender individuals have access to education, health care, and employment opportunities.
She further emphasized the importance of self-identification and autonomy in determining
one's own gender identity, thereby questioning the binary understanding of gender embedded

in social norms!3.

Navtej Singh Johar v. Union of India (2018): In a historic decision, the Supreme Court
decriminalized consensual same-sex relationships between adults, striking down Section 377
of the Indian Penal Code, which criminalized homosexuality. Although this ruling does not
directly affect transgender rights, it has significant implications for gender and sexual
minorities, including transgender individuals. It symbolized a progressive shift towards the
recognition of different sexual orientations and gender identities and affirmed the right of

individuals to live authentically without fear of persecution or discrimination'?.
Judicial Recognition of Transgender Rights and Self-Identification

Indian courts are increasingly recognizing the rights of transgender individuals and affirming

12 J. Michael Ryan, Trans Lives in a Globalizing World — Rights, Identities, and Politics, Routledge (2020).

13 NALSA v. Union of India, (2014) 5 SCC 438; Handbook on Sex, Gender and Health, Springer Science and
Business Media LLC (2022).

14 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1; Dipika Jain et al., Negotiating Trans Rights, Springer
(2021).
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their right to self-identification. Apart from the landmark judgments mentioned above, several
other judicial pronouncements have contributed to the advancement of transgender rights in

India:

Vijay Raja Mallika v. The District Collector & Ors (2017): In this case, the Madras High
Court ordered the Tamil Nadu government to provide separate facilities for transgender
persons in public places such as hospitals, toilets, and jails. The judgment emphasized the
importance of recognizing the specific needs and vulnerabilities of transgender individuals and

ensuring their access to public services and facilities on the same level as other citizens!®.

Akhila H. S. v. Kerala Public Service Commission (2015): In this case, the Kerala High
Court upheld the right of a transgender woman to apply for the post of a female police
constable and upheld her gender identity and right to equal employment opportunities. The
judgment recognized the legal validity of self- identification and emphasized the state's duty to
protect and promote the rights of transgender individuals in accordance with constitutional

principles!.
Legislative Action

Legislative interventions play a key role in translating constitutional principles and judicial
pronouncements into concrete protections and rights for transgender individuals. This section
examines key legislative measures and state initiatives aimed at protecting the rights and

dignity of transgender people in India:
The Transgender Persons (Protection of Rights) Act, 2019: Analysis and Critique!’

The Transgender Persons (Protection of Rights) Act, 2019, marked a major milestone in India's
legal framework for transgender rights. The aim of the law was to protect transgender
individuals from discrimination and violence, to facilitate their access to health care, education,
employment, and welfare systems, and to ensure the establishment of welfare committees at

the central and state levels. However, the law has been subject to criticism and scrutiny for

15 Vijay Raja Mallika v. The District Collector, W.P. No. 35120/2017, Madras HC; www.lawctopus.com (last
accessed July 4, 2025).
16 Akhila H. S. v. Kerala Public Service Commission, WP(C) No. 17395/2015, Kerala HC; www.drishtiias.com.
17 The Transgender Persons (Protection of Rights) Act, No. 40 of 2019, Acts of Parliament, 2019 (India);
Muhammad Abdullah Fazi & Maryam Bibi, Discrepancies in Transgender Legislation, in Transgender Studies
Review, Vol. 5 (2023).
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various reasons:

Transgender definition: Critics argue that the legal definition of transgender, which relies on
a medical certification process and fails to recognize self-identification, perpetuates the
stigmatization and exclusion of transgender individuals. The law's requirement that a
transgender person, based on a medical examination, obtain an identity certificate from a

district magistrate raises concerns about privacy, autonomy, and dignity.

Lack of comprehensive provisions: The law has been criticized for not comprehensively
addressing the various issues faced by transgender people. For example, it does not expressly
prohibit discrimination in areas such as housing, public accommodations, and access to credit.
Additionally, the law lacks provisions for affirmative action measures to address

socioeconomic disparities faced by transgender people.

Inadequate Implementation Mechanisms: Despite its noble intentions, the law faced
implementation challenges due to a lack of awareness, insufficient resources, and bureaucratic
hurdles. The absence of effective monitoring and enforcement mechanisms further undermines

the law's effectiveness in protecting transgender rights.
State Initiatives and Legislative Reforms

In addition to the Transgender Act, several states in India have introduced initiatives and

legislative reforms to address the specific needs and concerns of transgender individuals:

Kerala Transgender Policy: Kerala became the first state in India to introduce a transgender
policy in 2015, which aims to ensure equality, social inclusion, and dignity for transgender
people. The policy includes provisions for transgender- friendly health services, educational

and employment opportunities, and welfare systems'®,

Tamil Nadu Transgender Welfare Board: The state of Tamil Nadu has established the
Transgender Welfare Board to address the socio-economic needs of transgender individuals
and facilitate their access to various government schemes and entitlements. The council

provides financial assistance for education, skill development, and healthcare, and advocates

18 Kerala State Policy for Transgenders in Kerala, 2015, available at counteringbacklash.org.
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for transgender rights at the state level'?.

Maharashtra Transgender Persons (Protection of Rights) Bill: Maharashtra introduced a
bill to protect the rights of transgender persons, modeled after the Transgender Persons Act,
2019. The bill seeks to address the shortcomings of the central legislation by recognizing self-

identification and providing comprehensive anti-discrimination measures°.
Challenges and Future Directions

Despite legislative efforts and state initiatives, transgender individuals in India continue to face
multifaceted challenges, including discrimination, violence, economic insecurity, and lack of
access to health care and social services. Addressing these challenges requires sustained efforts

by policymakers, civil society organizations, and the wider community.

Future legislative reforms should prioritize recognition of self-identification, comprehensive
anti-discrimination measures, affirmative action for socioeconomic empowerment, and robust

enforcement mechanisms to ensure effective realization of transgender rights in India.
Challenges And Gaps?!
Implementation Issues and Enforcement Issues

Despite legislative and judicial progress, effective implementation of laws and policies aimed

at protecting transgender rights in India faces numerous challenges:

Lack of awareness and sensitization: Many government officials, law enforcement agencies,
and service providers are still unaware of transgender rights and legal responsibilities, resulting

in insufficient implementation and enforcement of laws.

Resource Constraints: Limited financial resources, infrastructure, and personnel hinder the

effective implementation of transgender welfare programs and initiatives at the local level.

Y Tamil Nadu’s Transgender Welfare Board: A Model for Inclusive Governance, The Siasat Daily,
https://www.siasat.com/tamil-nadus-transgender-welfare-board-a-model-for-inclusive-governance-2893576/
(last visited July 4, 2025).

20 ylcube.com, “Analysis of Maharashtra’s Transgender Rights Bill” (2023).

2l Xenophon Contiades & Alkmene Fotiadou, Routledge Handbook of Comparative Constitutional Change
(2020); Gupta, Nikhil Kumar, Borderless Democracy and Diffusion of Alternate Sexualities in India (2022),
available at theses.gla.ac.uk.
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Bureaucratic barriers: Cumbersome administrative procedures, including the process of
obtaining identity documents and accessing social benefits, pose significant barriers for

transgender individuals, leading to exclusion and marginalization.
Cross-Sectoral Discrimination and Marginalization?’

Transgender people in India often face intersecting forms of discrimination and
marginalization based on factors such as caste, class, religion, disability, and geographic

location:

Caste Discrimination: Transgender people belonging to marginalized caste communities face
increased discrimination and exclusion, exacerbating their vulnerability and limiting their

access to opportunities and resources?>.

Economic insecurity: Transgender people, especially those engaged in prostitution or
begging, are disproportionately affected by poverty, economic exploitation, and lack of access
to formal employment opportunities, leading to continuous cycles of marginalization and

vulnerability?*,
Socio-Cultural Barriers and Changes in Attitudes

Deeply entrenched socio-cultural norms and attitudes towards gender diversity continue to

pose significant barriers to the full realization of transgender rights in India?*:

Stigma and discrimination: Widespread societal stigma and discrimination against
transgender individuals contribute to their social exclusion, limited access to education, health

care, and employment, and increased vulnerability to violence and harassment.

Family Rejection: Family rejection and social ostracism are common experiences for many

transgender individuals, leading to homelessness, economic insecurity, and mental health

22 J. Michael Ryan, Trans Lives in a Globalizing World: Rights, Identities, and Politics (2021).

2 Bijayalaxmi Nanda & Nupur Ray, Discourse on Rights in India: Debates and Dilemmas, at 117 (2021).

24 Transgender Persons: Socio-Economic Status in India, https://www.drishtiias.com/daily-updates/daily-news-
editorials/transgender-persons (last visited July 4, 2025).

25 Lopamudra Sengupta, Human Rights of the Third Gender in India: Beyond the Binary, in Gender and Human
Rights (2021), https://Ircdrs.bennett.edu.in (last visited July 4, 2025).
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issues?®.
Comparative Analysis
International Perspectives on the Recognition of Gender Identity

Comparative analysis of gender identity recognition frameworks in other countries can offer
valuable insights into best practices, challenges, and lessons learned. Countries such as
Argentina, Malta, and Portugal have adopted progressive legal frameworks that prioritize self-
identification and provide comprehensive protections for the rights of transgender

individuals®’.
Lessons From Global Legal Frameworks

Key lessons from global legal frameworks include the importance of recognizing self-
identification, adopting an intersectional approach to addressing multiple forms of
discrimination, and ensuring the meaningful participation of transgender individuals in policy

formulation and implementation?®,
Recommendations For Legal Reforms

Strengthening Legislative Protection and Enforcement Mechanisms: Amend existing laws
to recognize self-identification and prohibit discrimination based on gender identity in all

spheres of life.

Establish effective monitoring and enforcement mechanisms to ensure compliance with

transgender rights laws and policies?’.

Sensitization and capacity building for judicial officials and law enforcement agencies:

Provide comprehensive training and sensitization programs for judicial officers, law

26 Maryam Bibi & Muhammad Abdullah Fazi, Discrepancies in Transgender Persons’ Societal Acceptance in
South Asia, https://counteringbacklash.org (last visited July 4, 2025).

27 Xenophon Contiades & Alkmene Fotiadou, Routledge Handbook of Comparative Constitutional Change, at
358 (2020).

28 Tatiana Acevedo-Guerrero et al., Rethinking Trans Rights through Global Comparative Insights, in Water
Justice and Human Rights (2021), https://digital.unam.edu.na (last visited July 4, 2025).

2 Dipika Jain et al., Negotiating Rights: The Legal Recognition of Transgender Persons in India,
https://lawctopus.com (last visited July 4, 2025).
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enforcement agencies and government officials on transgender rights and legal responsibilities.

Create specialized units within law enforcement to deal with hate crimes, violence, and

discrimination against transgender individuals®®.

Inclusive policy formulation and stakeholder engagement: Engage transgender individuals
and representatives of transgender organizations in the formulation, implementation, and

evaluation of policies and programs affecting their lives.

Ensure adequate representation of transgender people in decision-making bodies and advisory

committees charged with solving transgender rights issues®!.
Conclusion

This research paper examined the constitutional recognition of gender identity in India and
highlighted major judicial interventions, legislative measures, challenges, and
recommendations for legal reforms. Key findings include that India has several laws for
protecting the rights of transgender people, but still, the progressive interpretation of
constitutional rights to affirm transgender rights, legislative gaps, and implementation
challenges prevent the effective realization of transgender rights, and the importance of

inclusive policy formulation and stakeholder engagement™?.

Future research should focus on evaluating the impact of legal reforms and policy initiatives
on transgender rights in India, exploring innovative approaches to address intersectional
discrimination and marginalization, and promoting attitudinal shifts toward greater acceptance

and inclusion of gender diversity in society3?

30 Sunita Singh Sengupta et al., Organizational Support for Transgender Inclusion in the Legal System,
https://ylcube.com (last visited July 4, 2025).

31" Nikhil Kumar Gupta, Borderless Democracy and Diffusion of Alternate Sexualities in India,
https://theses.gla.ac.uk (last visited July 4, 2025).

32 Handbook on Sex, Gender and Health 243 (Jacqueline Gahagan & Mary K. Bryson eds., Springer 2020).

33 Policy Shifts and Transgender Inclusion in India, The Siasat Daily (last visited July 4, 2025, 10:00 AM),
https://www.siasat.com/policy-shifts-and-transgender-inclusion-in-india/.
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