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ABSTRACT

In India, Compensatory afforestation represents one of the most significant
legal mechanisms to streamline developmental imperatives with
environmental protection. It constitutes as a cornerstone of India’s forest
governance model mandated as an environmental safeguard under the Forest
Conservation Act, 1980 'and operationalized through the Compensatory
Afforestation Fund Act, 2016.2 The Compensatory Afforestation requires
that the forest land diverted for non- forest purposes be compensated through
afforestation and financial payments calculated as Net Present Value. While
the legislative framework appears comprehensive, it undermines both legal
intent and ecological objectives. This research paper opts for a doctrinal
research methodology to provide a legal and ecological critique.

The paper begins with contending how India’s Compensatory Afforestation
is based on the concept that prioritizes area-based replacement rather than
ecological equivalence. Plantation driven afforestation, often comprising of
fast-growing species and inadequate monitoring, fail to replicate original
biodiversity and functions of natural forests. The judiciary makes
interventions progressively to enforce statutory compliance however
enforcement remains uneven and jurisdictionally fragmented. Additionally,
CAMPA funds remain inadequately monitored raising serious fiscal
governance and environmental justice concerns.

Furthermore, this research seeks to provide a comparative review with
countries such as Brazil and United States highlighting alternative models
grounded in ecological performance standards, adaptive management and
other elements largely missing in the approach opted by India. The paper
concludes that while compensatory afforestation is normatively justified
within India’s constitutional environmental framework, the present
implementation poses risks legitimizing forest diversion without achieving
substantive ecological restoration. Conclusively, the paper also provides for
recommendations focusing on ecological equivalence, strengthening
transparency and accountability and prioritizing ecosystem recovery.

! Forest (Conservation) Act, 1980, No. 69, Acts of Parliament, 1980 (India).
2 Compensatory Afforestation Fund Act, 2016, No. 38, Acts of Parliament, 2016 (India).
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Introduction

India is a developing country. With its rapid economic developments, the constant demand of
forest land for various developmental activities such as that of mining, infrastructure, highways
and dams, urban expansion among many others is increasing while undermining that forests
remain indispensable ecological assets that provide biodiversity habitats, livelihoods for forest
dependent communities and an overall balance in the environment. Thus, to mitigate tensions
between conservation and development led to the institutionalization of compensatory

afforestation, which ensures that forest diversion does not result in permanent ecological loss.

Compensatory Afforestation requires that an equivalent area of land be afforested, or a
degraded forest land be improved when a forest land is diverted for development and non-
forest purposes. At the core of Compensatory Afforestation lies the principle of “no net loss”
of forest cover and the legal framework for the same is within the Forest Conservation Act,
1980 and formalized through the Compensatory Afforestation Fund Act, 2016.> However, the
process is not just as simple as it is portrayed. Replacing one forest with another hinders the
ecological balance that are intricate, historically developed and deeply rooted in geographical
and cultural contexts. The apparent simplicity of replacement masks the complex ecological,
socio- cultural and governance concerns. This act of replacement questions whether the

replacement truly aligns with ecological equivalence, sustainability, and environmental justice.

This paper thus examines whether compensatory afforestation in India operates in a manner
that acts as a restoration mechanism or merely as a procedural device to facilitate forest

diversion while being protected under environmental compliance.
Historical Background

India’s forest governance needs to be understood by understanding the broader trajectory of
forest governance in India. Forest governance evolved through colonial centralization which
prioritized revenue extraction and centralized control that often led to alienating forest
dependent communities. Post-independence, forest policy continued centralized management

but eventually adopted conservationist objectives.

The turning point in forest protection was the enactment of Forest Conservation Act, 1980
marking a shift towards regulatory oversight of forest diversion. The Act put a restrictive limit

on the state government’s powers to convert forest land for non-forest use without the prior

3 Compensatory Afforestation Fund Act, 2016, No. 38, Acts of Parliament, 2016 (India).
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approval of the central government. The Act was enacted as a response to alarming
deforestation during the 1960s and 1970s. While it was enacted to stabilize the deforestation
rates, as industrialization accelerated in the 1990s, forest diversion increased substantially,

prompting public interest litigation.

Judicial intervention significantly shaped the compensatory afforestation regime, when the
turning point came with the Supreme Court’s intervention in T.N. Godavarman Thirumulpad
v Union of India, 1997.# The Court expanded the interpretation of the definition of ‘forest’ to
include all areas recorded as forests in government records and initiated continuous monitoring
of forest governance that reshaped the existing governance. Through subsequent orders, the
court mandated the payment of Net Present Value for the diverted forests and directed for the
establishment and creation of a centralized mechanism for managing Compensatory
Afforestation funds. This judicially driven framework eventually took the statutory form
through the Compensatory Afforestation Fund Act, 2016 >which formalized the creation of
Compensatory Afforestation Fund Management and Planning Authority (CAMPA).

Constitutional Basis

In India’s constitutional environmental framework and jurisprudence developed by the
Supreme Court, is embedded the legal legitimacy of compensatory afforestation. While in
many jurisdictions environmental governance is predominantly statutory, India’s
environmental protection system is heavily impacted by constitutional mandates, judicial
interpretation, and evolving principles of environmental law. Therefore, in addition to being a
formal necessity enforced under forest legislation, compensatory afforestation draws normative
authority from the constitution’s commitment to sustainable development and environment
protection. The environmental concerns of the country are incorporated in the constitution
through directive principles of state policy, fundamental duties and fundamental rights that are
expanded through judicial interpretations. These provisions collectively establish a
constitutional foundation that obligates both the state and citizens to safeguard natural
resources that also includes forests. Within the framework, compensatory afforestation act as
a mechanism through which the State tries to balance its constitutional obligation to preserve

forests and ecological systems with developmental activities.

Article 48 A ®of the Constitution provides for Directive Principle of Environmental Protection.

4 T.N. Godavarman Thirumulpad v. Union of India, (1997) 2 S.C.C. 267 (India).
> Compensatory Afforestation Fund Act, 2016, No. 38, Acts of Parliament, 2016 (India).
® INDIA CONST. art. 48A.
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It was introduced through the 42"¢ Constitutional Amendment Act, 1976 that portrayed a
significant shift in India’s environmental governance. Directive Principles of State Policy are
guidelines in the Indian Constitution that are not enforceable by the courts but is fundamental
in guiding policy formulation and although Article 48A forms part of the Directive Principles
of State Policy, it plays an important role in guiding the legislative and executive actions in
environment matters. With the incorporation of Article 48A, it reflected the growing global
awareness about environmental degradation during the 1970s particularly following the United
Nations Conference on the Human Environment in Stockholm, 1972 and subsequently India’s
commitment to environmental protection became an integral component of governance and
policy making. In the context of compensatory afforestation, Article 48A provides the
normative basis for legislative measures intended to protect forest ecosystems. The State’s
attempts to fulfill its constitutional obligation under this Directive Principle can be seen through
the enactment of statutes such as The Forest Conservation Act, 1980 and the Compensatory
Afforestation Fund Act, 2016. Courts are often seen relying upon Article 48A to interpret
environmental statutes and to justify interventions made by courts that concerns the
environment to prevent ecological harm, and thus compensatory afforestation is an institutional
attempt to operationalize this constitutional mandate by ensuring that forests lands that are

diverted in view of development is aligned with measures taken to maintain ecological balance.

Article 51A(g)’, is another article introduced in the 42" Constitutional Amendment that goes
alongside with the State’s obligations under Article 48A, which imposes a fundamental duty
upon citizens to protect and improve the natural environment which includes forests, lakes,
rivers etc. This article states that the protection of environment is not the sole responsibility of
the government but also its citizens. Fundamental Duties are generally non- justiciable but by
invoking this article courts have reinforced environmental governance and public participation
in efforts towards environment conservation. The provision also played an important role in
legitimizing public interest litigation where citizens and civil society organizations frequently
approach courts to seek enforcement of environmental norms by invoking their constitutional
duty to protect the environment. Within the context of compensatory afforestation, article
51A(g) emphasizes the importance of community participation in forest restoration initiatives.
For an afforestation program to be implemented effectively, societal involvement and
participation is extremely necessary particularly in regions where communities have

traditionally been dependent on forests for their livelihoods and emphasis on collective

7 INDIA CONST. art. 51A(g).
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community responsibility supports participatory models of forest governance. Additionally, the
fundamental duty under this article also reinforces the obligations of environmental regulations

on corporations involved in development projects.

Another significant constitutional basis for environment protection in India comes from the
judicial interpretations of Article 21. Article 21 is one of the fundamental rights provided by
the Constitution of India that guarantees Right to life and Personal Liberty. With the Supreme
Court extensively expanding the scope of this article, although it does not explicitly refer to
environmental rights, the expansion in scope through judicial interpretations include a healthy
and pollution free environment which can be seen in the case of Subhash Kumar v State of
Bihar, 1991,® where the Supreme Court held that Right to Life includes Right to Pollution free
air and water. This landmark judgement established that environment protection is not just a
policy objective but a constitutional right of the citizens of India. Similarly, the Court held that
ecological balance and environmental protection are essential components of Right to life in
the subsequent case of Virender Gaur v State of Haryana,1995°. Within this constitutional
framework, compensatory afforestation can be viewed through the lens of a restorative
mechanism which seeks to safeguard environmental rights. The State seeks to address
ecological damage by requiring development projects corporations to restore forest cover to
ensure that the fundamental right under Article 21 is not violated and these measures can be
effectively implemented only if the afforestation measures are taken in order to restore

ecological balance and not merely abide by the procedural obligations.

Public Trust Doctrine, an important jurisprudential principle, asserting compensatory
afforestation, has been recognized and applied by the Indian Judiciary. As per this doctrine,
certain natural resources such as forests, rivers, air, and others are held by the State where the
State plays the role of trust for the benefit of public and future generations and therefore the
State has a fiduciary duty to protect these resources and prevent their exploitation. Through the
case of M.C. Mehta v Kamal Nath, 1997'°, the Supreme Court adopted this doctrine and held
that the government acts as a trustee of natural resources and cannot transfer them for private
exploitation if such transfer harms ecological balance and public interest. This judgement also
emphasized that rather than being treated as commodities for unrestricted commercial use, the

resources of the environment must be preserved for the enjoyment of the general public. The

8 Subhash Kumar v. State of Bihar, (1991) 1 S.C.C. 598 (India).
° Virender Gaur v. State of Haryana, (1995) 2 S.C.C. 577 (India).
10 M.C. Mehta v. Kamal Nath, (1997) 1 S.C.C. 388 (India).
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Public Trust Doctrine mainly delas with the aspect of forest diversion where the State’s
decisions should be in the interest of environment and maintaining the fiduciary responsibility
and in this regard Compensatory Afforestation acts as a medium through which the State
attempts to discharge this obligation that necessitates ecological restoration in exchange of
forest diversion. While discharging this responsibility, the State requires the need for stringent
ecological standards to be maintained so as to prevent destruction of mature ecosystems which

may not be justified by merely planting trees elsewhere.
Statutory Framework

Two key statutes mainly govern Compensatory Afforestation in India, that is, The Forest
Conservation Act and Compensatory Afforestation Fund Act, 2016 where the State seeks to
balance developmental projects and environmental conservation. Together, these laws provide
for the conditions to be followed for diversion of forest land for non- forest purposes while also
ensuring that such diversion is accompanied by ecological compensation. The Forest
Conservation Act gives the substantive legal basis to restrict the use of forest land while the
Compensatory Afforestation Fund Act regulates the administration and management of funds

towards afforestation and forest conservation.
Forest Conservation Act, 1980:

The enactment of this Act was the response to an alarming rate of deforestation that country
witnessed post-independence. Before the enactment of this act, the authority of allocation
rested with the state government that allocated land without adequate environmental oversight
and thus to curb this, the act sought to centralize the powers of allocation by imposing strict
procedural safeguards before forest land could be diverted towards development purposes. The
core objective of this was to streamline the authority to divert forest land for non- forest
purposes from the state government to the central government that ensured not just balance in
forest governance but also uniform environmental standards across states. Under the procedure
established by the Act, proposals made for the diversion of forest land should contain details
outlining the nature of the development project, the forest land required and the anticipated
environmental impacts which will be examined by Ministry of Environment and other advisory
bodies before finalizing. Two important elements required for the grant of forest clearance is
the requirement of compensatory afforestation and the payment of Net Present Value of the
forest land being diverted. Compensatory afforestation is an attempt to maintain ecological

balance by making development proponents undertake afforestation on an equivalent area of
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non- forest land while the Net Present Value makes development proponents pay the net
present value of the forest as an attempt to compensate society for the environmental services
lost due to forest diversion and provide financial resources for afforestation and conservation

activities.

However, while the Act has significantly strengthened regulatory control over forest diversion,

challenges in implementation significantly affect the effectiveness.
Compensatory Afforestation Fund Act, 2016:

Large sums of money collected from development proponents as afforestation charges and
NPV payments were held without a clear governing body of their use which raised questions
on transparency and accountability and to address this The Compensatory Fund Act was
incorporated to address the concerns regarding the management and utilization of funds
collected towards compensatory afforestation. It sought to institutionalize management and
allocation of the funds for compensatory afforestation and in furtherance created two principal
financial bodies- The National Compensatory Afforestation Fund and the State Compensatory
Afforestation Funds and all the funds collected with respect to forest diversion had to be
deposited into these funds. This allocation is determined by a 90-10 allocation formula where
90% of the funds are transferred to the State Compensatory Afforestation Funds of the states
where the forest diversion occurs and the remaining 10% is deposited in the National
Compensatory Afforestation Fund to support broader initiatives like research, capacity
building etc. The funds, as specified in the Act, can also be utilized for forest conservation
activities. This allocation of funds shows the multifaceted approach that is not limited to
plantation programs alone and the balance of responsibility. To oversee the implementation of
this, the Act establishes the National Compensatory Afforestation Fund Management and
Planning Authority, both at the National and State levels, that ensure the annual plans of
operation and carry out the activities in accordance with statutory guidelines. However, despite
all the attempts of institutional reforms, structural challenges and limited transparency and
public participation in decision making processes often raise concerns. Large amount of
unspent fund due to administrative delays, lack of suitable land for afforestation and
insufficient transparency mechanisms highlights the need for stronger governance mechanisms

to achieve a meaningful environmental restoration.
Ecological Critique:

While India’s compensatory afforestation is a mechanism incorporated to ensure
y
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environmental restoration, one of the major criticisms come with that of the ecological validity.
The policy of compensatory afforestation is based on the concept that diverted forest land is
replaced with plantation-based afforestation, now this principle poses questions on the
assumption that forests can be compensated in terms of land instead of addressing its ecological
function. Programs of compensatory afforestation determine the effectiveness through the
number of trees or area afforested but indicators that need to be considered, that is, the

ecological balance restoration, is often ignored.

Natural forests evolve over long periods of time through ecological processes and are
characterized by rich biodiversity, complex food webs and dynamic soil microbial networks
among many others. They play an important role in regulating critical roles such as supporting
wildlife habitats, maintaining soil fertility etc which cannot be replicated by afforestation
initiatives on non-forest lands since such plantations often involve monocultures of a single
species that have more economic value than compatibility with local ecosystems. These
afforestation initiatives thus provide limited habitat for wildlife and structural diversity and

tend to be more exposed to vulnerability.

Old growth forests are home to a wide range of species while also providing environmental
benefits like climate regulation, soil stabilization, and water conservations that play a key role
in sustaining the ecological balance and aiding human livelihoods. While compensatory
plantations can eventually contribute, they cannot immediately replace the forest cover that
performed complex ecological functions and thus restoring biodiversity networks and
ecological interactions may take several decades, highlighting the gap between ecological loss

and restoration.

In addition to this, another major concern is with spatial displacements and its impacts.
Compensatory plantations are often established in locations far away from the forest region
cleared for development. This disrupts the regional ecological balance, failure to support
species particular to that area and loss in site specific biodiversity. These displacements further
may also generate social conflicts. Lands selected for compensatory afforestation may be used
for agriculture, grazing and other activities and thus can cause restriction to community access
to resources and create tensions between local communities and conservation objectives. Thus,
these challenges highlight the need for afforestation to balance with ecological and community
considerations and effective forest conservation requires greater emphasis on protecting

existing natural forests and approaches that prioritize long term sustainability.
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Judicial Oversight and the role of Supreme Court

A pivotal role played in shaping the framework of compensatory afforestation is that of judicial
intervention. Through a series of landmark judgements, the Supreme Court has influenced the
forest governance and strengthened the enforcement of conservation laws significantly. One of
such cases is the case of T.N Godavarman Thirumulpad v Union of India, 1997, !'!that
transformed into forest regulation in the country. This was the case where the Court expanded
the interpretation of the term ‘forest’ to include not only legally notified forests but also areas
recorded as forests in government records, which ensured a larger category of forest lands to
fall within the protective scope of Forest Conservation Act, 1980. The Supreme Court played
an active supervisory role through this mechanism in monitoring forest diversion and
conservation practices across the country. The Court directed strict compliance of statutory
requirements including obligation to undertake compensatory afforestation and payment of Net
Present Value for diversion of any forest land for non- forest purposes to recognize that forests
provide valuable ecological balance. In this view, the Court ordered the creation of a
centralized institutional mechanism to manage afforestation funds ultimately leading to the
establishment of the Compensatory Afforestation Fund Management and Planning Authority

and these judicial directives ensured strengthening of regulatory oversight.

The Supreme Court’s approach reflects the broader development of environmental
constitutionalism in India where through interpretation of constitutional provisions such as
Article 21'2, 48A"3 and 51A(g), '*the Courts have promoted environmental protection. The
judicial oversight acts as a corrective mechanism when administrative agencies fail in
implementation and in the case of compensatory afforestation, the judiciary ensures financial

compensation for forest diversion is collected and directed for ecological restoration efforts.

While there have been consistent efforts from the end of judiciary, they also have limitations.
Courts do not have primary administrative capacity and heavily rely on government reports
which may often not always reflect the actual ecological outcomes of afforestation projects.
Additionally excessive judicial interference raises concerns of institutional balance and
increase dependency on judicial directions. Thus, while judiciary is constantly determined to

catalyze reforms and strengthening accountability with regard to India’s compensatory

' T \N. Godavarman Thirumulpad v. Union of India, (1997) 2 S.C.C. 267 (India).
12INDIA CONST. art. 21.

13 INDIA CONST. art. 48A.

14 INDIA CONST. art. 51A(g).
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afforestation, long term effectiveness requires improved institutional frameworks that operate

independently of court supervision.
Comparative Perspectives: Brazil and United States

In order to analyse the strengths and limitations of India’s compensatory afforestation
framework, a comparative analysis of environmental compensation in other jurisdictions
provide useful insights. Brazil and United States are countries that have developed mechanisms
to balance economic development and ecological conservation, while each system comes with
its own critiques, these systems provide alternative approaches that place greater importance

on ecological balance and long term accountability.

In Brazil, the compensation mechanism are closely linked to biodiversity protection. The
Brazilian laws on environment requires developers responsible for significant ecological
damage must provide biodiversity offsets that are corresponding to the scale and ecological
value of harm caused. Additionally it not only emphasizes on area based replacement but
ecological equivalence meaning that measures opted for compensation must reflect ecological
characteristics of the affected ecosystem. This often involves strengthening of protected areas
where extractive projects may require to fund management and conservation of biological
reserves, portraying an approach that acknowledges that mature ecosystems cannot easily be

recreated and therefore prioritizes the preservation of ecologically comparable habitats.

The United States, on the other hand offers a model developed under the regulatory framework
of Clean Water Act. When damage is caused to wetlands by development projects, developers
are required to compensate for the loss by purchasing credits from approved mitigation banks.
The United States operates on this credit system where mitigation banks, typically operated by
specialized organisations that restore, create or preserve wetlands in advance of development
impacts operate under strict regulatory oversight. The restored wetlands generate ecological
‘credits’ which can be purchased by developers to satisfy their regulatory obligations. The key
feature of this system is the use of rigorous scientific standards and performance benchmarks
where restoration projects must meet clearly defined ecological criteria before credits cam be
released. Thus, this performance based approach aims to ensure that compensation mechanisms
produce equally measurable environmental benefits rather than just satisfying procedural

requirements. '

15 Samara D. Anderson, Colonialism Continues: A Comparative Analysis of the United States and Brazil's
Exploitation of Indigenous Peoples' Forest Resources, 27 Vt. L. Rev. 959 (2003).
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Thus, the mechanisms in Brazil and United States suggest that environmental compensation
policies must incorporate ecological equivalence to be more effective and incorporate
scientifically defined performance standards and integrating principles on similar lines into
India’s compensatory afforestation mechanism to strengthen its capacity to ensure ecological

restoration rather than merely increasing statistical increase.
Findings:

The analysis of India’s compensatory afforestation framework reveals findings that are
important regarding the framework’s legal structure, ecological effectiveness and institutional

implementation.

Firstly coming to the Legal structure, India possesses an elaborate regulatory system for forest
diversion and environmental compensation. Whether it be through statutes such as the Forest
Conservation Act, 1980, Compensatory Afforestation Fund Act, 2016 that establishes process
of approval from central government for forest diversion, payment of Net Present Value, or
judicial oversight through cases that strengthened the framework by enforcing compliance and
creating institutional mechanisms such as CAMPA. And despite this legal backing, the system
often equates ecological restoration with numerical plantation targets or area based

replacement.

Secondly, The Compensatory Afforestation mechanism tends to prioritize administrative and
financial compliance instead of ecological balance. The present mechanism is more focused on
compensating the diverted forest land with afforesting an equivalent or greater area of land
which fails in completely accomplishing ecological restoration. Although this approach may
increase overall tree cover statistics, the restoration of intricate ecological systems that evolve
over a long period of time does not necessarily happen. Thus, this may result in achieving

quantitative targets while it poses threat to qualitative aspects of ecological restoration.

Thirdly, coming to one of the crucial aspects is the role of judicial intervention in improving
regulatory enforcement. Interventions of the Supreme Court compelled governments to comply
with statutory requirements collect compensatory payments and establish institutional
structures for managing funds for afforestation. In instances, the courts have also played role
of a corrective mechanisms when administrative agencies fail to perform enforcement of
conservation laws. And while it plays such an important role it comes with its own limitations

and capacity.

Lastly, the comparative models provide for alternative mechanisms that may be incorporated
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in India to achieve successful restoration policies that incorporate stronger scientific and
institutional safeguards like Brazil and United States. These mechanisms provide for the
reliance on the concept of measurable ecological improvements rather than just abiding by
procedural requirements. While India’s compensatory Afforestation framework incorporates a
few elements of financial accountability it does not fully integrate the performance based

ecological standards.

Conclusively, while India has an established comprehensive legal and financial structure for
compensatory afforestation, effectiveness in aligning with restoration is limited and essential
elements such as transparency, long term monitoring and scientific evaluation among others

are required to ensure effective implementation of compensatory afforestation.
Conclusion:

The mechanism of Compensatory Afforestation incorporated by India, represents a significant
policy effort to balance the demands as a developing country of economic development and
environmental conservation. Having legal foundation deeply rooted in the commitment
prescribed in the Constitution towards environmental protection, provisions such as Article 21,
48A, and 51A(g) of the Constitution reflect it. Statutory instruments such as Forest
Conservation Act, 1980 and Compensatory Afforestation Fund Act, 2016 further demonstrate
the intention of the state to regulate diversion of forest lands and ensure ecological balance is
maintained through restoration measures. Interventions made by Courts, especially the
Supreme Court in matters regarding the environment also have significantly strengthened

enforcement.

Despite this strong intention, the effectiveness of Compensatory Afforestation is highly
contested. While the main contention is the ecological balance that is not achieved when forest
lands that have evolved through years and are responsible to maintain stability are replaced by
plantation based afforestation that can rarely replicate the ecological characteristics. Thus, the
assumption of afforestation of an equivalent area of land is understood to compensate the loss
of natural forests reflects the misleading interpretation of ecological restoration which further

scholars describe as a legal fiction of equivalence.

A broader shift in policy orientation requires meaningful ecological restoration. The
Afforestation efforts by India should focus on an ecosystem based rehabilitation rather than
trying to achieve numerical plantation targets. All restoration programs must focus on

protecting existing natural forests and ensuring ecological connectivity across landscapes.
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Additionally improvement of evaluation mechanisms are necessary to evaluate whether

compensatory measures are achieving effective environmental outcomes.

Ultimately, within India’s environmental governance framework, Compensatory Afforestation
remains an important tool and its present structure and implementation require significant
reform by integrating ecological science, accountability mechanisms and long term restoration
strategies which otherwise will affect the conservation objectives it seeks to promote.
Strengthening these elements are essential to compensatory afforestation to ensure meaningful

contribution and maintain a sustainable forest governance in India.
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