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RETRIBUTIVE MIND AND SOULFUL LAW: BALANCING
JUSTICE AND HUMANITY

Guruprasad C V, Saraswathi Law College

ABSTRACT:

Current criminal jurisprudence exists in a state of experiencing tension
between the social instinct for punitive retribution and the constitutional
thought of human dignified life. This research paper examines the
conceptual, philosophical, and legal dilemmas and play between the
"retributive mind” that is the demand that moral wrongdoing incur a
proportional debt of suffering and "soulful law" which means the integration
of constitutional empathy, restorative repair, and reformative mercy into the
state governed by law. Solidifying philosophical foundations from Kantian
retributivism to modern restorative justice theory, this paper emphasizes on
the Indian legal architecture through constitutional mandates (Articles 14 and
21) and seminal Supreme Court jurisprudence. It observes how Indian courts
are actively trying to balance deterrence, desert, and mitigation, particularly
within capital punishment frameworks. Moreover, the paper explores
victim-centric justice, statutory developments, and international models of
restorative justice, warning against dangers of populist hyper-retributivism
and unprincipled leniency. Ultimately, this study proposes a concrete
sentencing model which is grounded in the principle that criminal justice
must be retributive in marking the wrongdoing, proportional in punishing
harm, restorative in addressing victim injury, and reformative in respecting
human agency and society.
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1. Introduction and Conceptual Framework:

The evolution of criminal law throws light on humanity's continuous effort to regulate
violence, enforce moral accountability, and maintain social order. At the core, there lies a
fundamental question: why, how, and to what extent may the sovereign state inflict deliberate

suffering upon a citizen?

For centuries, the primary response was found in retribution i.e., a belief that crime disrupts a
moral equilibrium that can only be restored through proportional punishment. The "retributive
mind" represents this rooted human intuition. It posits that bad acts incur a moral debt, that
offenders are autonomous agents who deserve punishment, and that the state serves as the
ultimate instrument of vindictive justice.! When settled into w code retribution transforms raw
revenge styled justice into a rule-guided, state-monopolized institution designed to prevent

blood feuds and private retaliation.

But, a penal system governed exclusively by retribution risks devolving into standardized
legally governed cruelty. It treats crime purely as an abstract violation against the sovereign,
reducing the offender to an irredeemable target of state power and reducing the victim to a
mere evidentiary tool to secure the objective of punishment. In response, modern
constitutional democracies have sought to imbue penal systems with "soulful law." It
represents the addition of human dignity, constitutional empathy, systemic self-reflection, and
restorative repair into statutory frameworks. It asserts that human beings retain intrinsic moral
worth regardless of their wrongdoing, that social and psychological conditions influence

human choices, and that justice requires healing relationships rather than reflective pain.?
Research Question:

Can a modern criminal justice system remain true with regard to retributive justice specifically
its core demand for proportional accountability while incorporating humane, restorative, and

reformative principles?

! See Immanuel Kant, The Metaphysics of Morals 99 (Mary Gregor ed., Cambridge Univ. Press 1996) (treating
punishment as a requirement of justice rather than a merely utilitarian instrument).

2 See John Braithwaite, Crime, Shame and Reintegration 55-69 (Cambridge Univ. Press 1989); HowardZehr,
Changing Lenses: A New Focus for Crime and Justice 181-83 (Herald Press 1990).
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Thesis Statement:

A legitimate criminal justice system cannot completely rely on retributive core. Although
proportional punishment is necessary to deal with and decide culpability, protect society, and
uphold the rule of law, sentencing must also recognize human morality, the possibility of

reform, victim participation, and the restoration of social relationships through reformation.
2. Conceptual Foundations: The Penological Spectrum and Proportionality:3
e Positive Proportionality:

Sets the minimum criteria of punishment required to reflect the seriousness of the crime and
the culpability of the criminal. It satisfies the retributive demand that severe harms receive a

reflective severe response.
e Negative Proportionality:

Establishes an absolute cap on state power. It moves against the state from imposing harsh
penalties, regardless of potential utilitarian benefits (such as general deterrence or political
ideas. Negative proportionality prevents the state from violating human rights under the guise
of crime control. By insisting that punishment must never exceed moral culpability, negative

proportionality protects human dignity within a retributive framework.

3. Philosophical Underpinnings: From Kantian Retributivism to Restorative Ideals: Kant

and Hegelian Retributivism:

The theoretical foundations of retributivism moved in largely from Immanuel Kant and Georg

Wilhelm Friedrich Hegel.

Kant’s categorical mandate dictates that human beings must always be treated as ends in
themselves, never merely as means to an end. Consequently, Kant rejected utilitarian
justifications for punishment, such as deterrence or social rehabilitation, arguing that using an
offender’s suffering to deter others improperly reduces that individual to a tool of social

policy. In The Metaphysics of Morals, Kant argued that even if a civil society were to dissolve

* See Andrew von Hirsch, Censure and Sanctions 18-20 (Oxford Univ. Press 1993) (discussing proportionality
as a constraint on punishment).
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itself with the consent of all its members, the last murderer lying in prison must be executed
first, so that everyone realizes the weight of their deeds. For Kant, punishment is a categorical
requirement of moral justice; it respects the offender’s rational agency by holding them

directly accountable for their choices.*

Hegel moved further upon this through his "annulment theory" in Elements of the Philosophy
of Right. Hegel subjected crime as an invalid negation of the law.’> Because a crime asserts a
false rule that violates the rights of another, state-imposed punishment acts as the "negation of
the negation," neutralizing the crime's not direct claim and re-establishing the authority of the
law. The Limits of Pure Retributivism While Kantian retributivism respects individual moral

agency, its formalistic application creates important practical and ethical challenges:

° Abstraction from Social Reality: regular retributivism decides the crimes in
isolation, assuming a level field among all individuals. Many times it fails to account for
structural inequities i.e., long term poverty, social discrimination, intergenerational trauma, or

severe mental health conditions, which lead to lesser human choices.

° Ignoring the Victim: By viewing the crime strictly as a violation of total moral law
or state sovereignty, this pure retributive style offers little to no room for addressing the
victim's emotional, financial, or relational recovery. Restorative justice supported by thinkers
such as Howard Zehr and John Braithwaite, shifts the primary focus of criminal law from

state-inflicted pain to harm repair.

Restorative justice differentiates "stigmatizing shaming" that isolates the offender and leads
to recidivism and "reintegrative shaming" that condemns the act while welcoming the offender
back into the community upon reformation. This distinction forms the conceptual foundation
of "soulful law," demonstrating that accountability and compassion can coexist within a legal

framework.®
4. The view of Indian Jurisprudence- Constitutional Values and Judicial Approaches:

Indian criminal jurisprudence offers a strong case study in balancing retributive demands with

4 Kant, supra note 1, at 99-100; see also H. L. A. Hart, Punishment and Responsibility 4-5 (Oxford Univ. Press
1968).

5 G. W. F. Hegel, Elements of the Philosophy of Right 69-70 (Allen W. Wood ed., Cambridge Univ.Press 1991).
¢ See Braithwaite, supra note 2, at 55-69; Zehr, supra note 2, at 181-83.
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constitutional morality. Indian courts have over time rejected a purely retributive penal system,
choosing instead a dynamic approach that also equally touches upon deterrence, retribution,

and rehabilitation.

Constitutional Foundations:

° Article 14: provides equality before the law and protection against arbitrary judicial

discretion in sentencing.

° Article 21: provides the right to life and personal liberty. The Supreme Court has
interpreted Article 21 to make it clear that penal rules must be "just, fair, and reasonable"
(Maneka Gandhi v. Union of India), establishing dignified life as a constitutional limit on penal

severity and just not a mere animal existence.

° Article 39A: governs the state to ensure that the legal system supports justice based on
equal opportunity, creating an affirmative duty to provide legal aid and protect vulnerable

groups.

Key Supreme Court Precedents on penal justice:

The Supreme Court of India has addressed the conflict between retributive necessity

and reformative justice across several landmark decisions:

1. Bachan Singh v. State of Punjab (1980) 2 SCC 684

The Constitution Bench decided in favour of the validity of the death penalty under Section
354(3) of the CrPC, but established the "rarest of rare" doctrine. The Court also held that
capital punishment should be reserved for cases where the retributive and deterrent demands
of justice cannot be called sufficient even by imposing life imprisonment. Crucially, the Court
ruled a balancing test comparing aggravating circumstances (the nature of the crime) and
mitigating circumstances (the background and character of the criminal), directly requiring

courts to evaluate whether the offender is beyond the possibility of reformation.

2. Machhi Singh v. State of Punjab (1983) 3 SCC 470

The Court analyzed the situations where societal outrage over a crime reaches a boiling point

where retribution demands the ultimate penalty. However, later jurisprudence noted that over
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reliance on public outrage risks converting judicial sentencing into a reflection of mob
sentiment and opinion. undermining the need to keep retributive decisions bounded by

principled constitutional values.

3. Mithu v. State of Punjab (1983) 2 SCC 277

The Supreme Court struck down Section 303 of the Indian Penal Code, which mandated a
compulsory death sentence for life convicts who commit murder. The Court ruled that
mandatory death sentences violate Articles 14 and 21 by depriving the judiciary of discretion
to consider mitigating factors and individual circumstances, stating that individualized justice

is a core constitutional requirement.

4. State of Punjab v. Prem Sagar (2008) 7 SCC 550 & Soman v. State of Kerala (2013) 11
SCC 382:

In these two cases, the Supreme Court expressed concern over the absence of statutory
sentencing guidelines in India. The Court emphasized that sentencing must maintain
proportionality between the offense and the penalty, cautioning against excessive leniency that

undermines public confidence and excessive severity that ignores human dignity.

5. Manoj v. State of Madhya Pradesh (2022) SCC OnLine SC 677

In this major case on humane capital jurisprudence, the Supreme Court made it clear that trial
courts must actively collect comprehensive mitigation reports before imposing a death
sentence. It further held that These reports must examine the offender's psychiatric history,
socioeconomic background, childhood environment, and conduct while in custody. This
decision Conceptualized "soulful law" by establishing that retributive assessments are
constitutionally invalid until and unless the court completely evaluates the offender's

humanity and capacity for reform.

6. Murali v. State (2021) 1 SCC 726 & Laxman Naskar v. Union of India (2000) 2
SCC 595:

These judgments emphasised that the reformative theory of punishment is a core element of
the Indian penal justice system. The Court noted that long-term incarceration should focus on

rehabilitating offenders, requiring state executive authorities to evaluate requests for
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premature release based on objective assessments of reform rather than total retributive

desires.
Victimology, Human Dignity, and Restorative Mechanisms:

For most part of modern history, criminal justice systems focused almost exclusively on the
relationship between the sovereign state and the accused. The victim was largely reduced to
evidence, a witness of prosecution effectively sidelined during sentencing and rehabilitation
discussions. The Rise of Victim-Centric Jurisprudence A truly "soulful law" recognizes that
justice is incomplete if it moved against the victim's trauma. In recent times, Indian criminal

law has moved toward integrating victim rights into the statutory landscape:

e Victim Compensation Schemes: Formerly Section 357A of the Code of Criminal
Procedure, 1973 (and preserved in the Bharatiya Nagarik Suraksha Sanhita, 2023), Explains
that state governments provide funds to compensate victims or their dependents who suffer

loss or injury due to crime.”

¢ Right to Appeal and Participation: Statutory amendments grant victims an independent
right to appeal acquittals, inadequate sentences, improper bail orders, providing them a legal

and formal voice in judicial proceedings.
Victim-Offender Mediation (VOM) and Its Statutory Boundaries:

Victim-Offender Mediation (VOM) provides a structured setting for victims and offenders to

meet, discuss the impact of the offense, and agree on a plan for restitution or amends.

While VOM has gained international support, its application within Indian statutory law

remains deliberately limited based on the nature of crimes which are involved.
e Compounding of Offenses:

Section 320 of the CrPC (and corresponding provisions in the BNSS, 2023) permits the
settlement of minor, non-cognizable offenses, effectively integrating restorative principles for

lower-level crimes.

7 Code of Criminal Procedure, 1973, §§ 320, 357A (India); Mediation Act, 2023, §§ 3-4 (India)
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The Mediation Act, 2023:

India's extensive mediation legislation clearly excludes non-compoundable criminal offenses
from its scope. This exclusion reflects a cautious policy decision. while restorative dialogue
is valued for minor disputes, serious crimes. involving severe public harm remain under the
strict jurisdiction of state prosecution and formal judicial sentencing where there's a room for

proportional penal power.

Protection Against Power Imbalances: safety mechanisms are necessary to prevent restorative
processes from being exploited in cases involving structural power imbalances, domestic

abuse, or heinous sexual violence, where victims might face pressure to compromise.
6. Comparative and International Perspectives International Standards:

The United Nations has statutorily recognized the value of addition of the restorative justice
into standard penal systems. The UN Basic Principles on the Use of Restorative Justice

Programmes in Criminal Matters (2002) establish key international guidelines:®

1. Voluntary Participation: Restorative processes require the informed, uncoerced consent of

both the victim and the offender.

2. Procedural Safeguards: Right to have a lawyer, confidentiality, and the right to withdraw

from the process at any point of time.

3. Judicial Oversight: Restorative agreements should be reviewed by judiciary to ensure their

terms remain fair and proportionate.
Global Models:
New Zealand (Youth Justice and Family Group Conferencing): °

New Zealand reformed its juvenile justice system through the Children, Young Persons, and
Their Families Act 1989. The system centers on Family Group Conferencing (FGC), getting

young offenders, victims, police, and family members together to craft systematic plans for

8 U.N. Econ. & Soc. Council, Basic Principles on the Use of Restorative Justice Programmes inCriminal
Matters, Res. 2002/12 (2002).
9 Children, Young Persons, and Their Families Act 1989 (N.Z.).
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accountability and restitution. This model has objectively reduced juvenile incarceration rates,

maintaining high levels of victim satisfaction.
Canada (Indigenous Healing Circles):!°

Canada formulated traditional Indigenous practices into its sentencing framework through
Sentencing Circles and Aboriginal Healing Courts (recognized under Section 718.2(e) of the
Canadian Criminal Code). These ideas address the root causes of criminal behavior, such as
community trauma and social dislocation, prioritizing collective community healing alongside

individual accountability.
Singapore (Deterrence Paired with Structured Reintegration):

Singapore maintains a formal and rigid penal system covered by strong general deterrence and
clear retributive penalties for severe offenses. Simultaneously, it invests heavily in evidence-
based rehabilitation through the Yellow Ribbon Project.!! This model demonstrates that a state
can maintain clear penal rules while dedicating substantial resources to prisoner education,

skills training, and community-based reintegration.
The Peril of Hyper-Retributivism:

In recent times, public opinion has frequently leaned toward "penal populism" which is a
political change where demands for harsh, immediate punishment are secured over
constitutional procedures. Examples include rigid demands for mandatory minimum
sentences, reduced protections for accused individuals, and the celebration of extrajudicial

killings such as encounters.
Hyper-retributivism creates several systemic harms such as,

e Erosion of Due Process: overcoming trial safeguards increases the risk of convicting and

punishing innocent individuals.

e Dehumanization of the Offender: Treating offenders as targets of state hostility erodes the

social, economic, and psychological factors that contribute to criminal behavior.

10 Criminal Code, R.S.C. 1985, ¢.C-46, § 718.2(¢) (Can.)
' Yellow Ribbon Project, Singapore Prison Serv., Rehabilitation and Reintegration Framework
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e Institutional Overcrowding: Over-reliance on long-term imprisonment leads to severe
prison overcrowding, degrading living conditions and undermining reformative and

rehabilitation efforts.

The Peril of Unprincipled Leniency on the other side, abandoning retributive principles in

favor of unguided, misplaced leniency creates its own much serious issues:

e Erosion of Public Confidence: In case of sentences are taken in view as arbitrarily light or
disconnected from the gravity and seriousness of the crime, public trust in the administration

of justice begins to decrease.

e Trivialization of Victim Suffering: Failing to impose a sentence that reflects the severity of

a crime moves against the victim's suffering and denies them a sense of legal vindication.

e Risk of Vigilante Justice: When citizens believe the formal justice system refuses to impose
proportional punishment, then the same citizens are more likely to resort to private

retaliation and vigilante action rather than statutory or lawful means.
Core Proposition:

Criminal justice must be retributive in its recognition of wrongdoing, proportional in its
imposition of punishment, restorative in its attention to victims, and reformative in its treatment

of offenders.

Policy Recommendations:
1. Codification of National Sentencing Guidelines:

India should establish a statutory Sentencing Council to formulate clear, principled sentencing
guidelines. These guidelines should explain baseline ranges for offenses based on crime
severity and gravity while preserving judicial discretion to adjust penalties using codified

aggravating and mitigating factors and statutory limits.
2. Institutionalization of Independent Mitigation Units:

Following the precedent set in Manoj v. State of MP!2, trial courts should incorporate

12 Manoj v. State of Madhya Pradesh, (2022) SCC OnLine SC 677; see also State of Punjab v. PremSagar,

Page: 4480



Indian Journal of Law and Legal Research Volume VIII Issue IV | ISSN: 2582-8878

professional, independent mitigation specialists (including social workers and mental health
experts). These experts can provide objective reports on an offender's background, mental

health, and potential for reform prior to sentencing.

3. Statutory Expansion of Diversion and Restorative Pathways:

Legislation should be dynamic to allow court backed restorative justice and diversion
programs for non-violent, first-time, and juvenile offenders. These options should remain

subject to judicial review, full voluntary consent, and strict safeguards to protect victims.

4. Prison Reform Focused on Modernization and Reintegration:

Prisons must transition from traditional containment facilities into functional centers for
education, vocational training, and psychological rehabilitation. Post-release reintegration
support should be codified into law to help returning citizens with housing, employment, and

social acceptance, minimizing recidivism.

9. Conclusion:

The search for justice has long been driven by the revenge based desire to punish moral
wrongdoing. Yet, as constitutional jurisprudence has matured, legal systems have recognized
that retribution alone cannot deliver comprehensive justice. A penal regime governed solely
by retributive ideas risks converting into systemic cruelty, while one that abandons
proportional punishment risks losing moral authority and public trust. The answer to the
greater question lies in synthesizing the "retributive mind" with "soulful law." Retributive core
provides the initial boundary as it insists that crime must be acknowledged, that accountability
is necessary, and that punishment must never exceed moral culpability. Within those limits,
soulful law provides the necessary humanity. It asserts that offenders remain human beings
capable of change, that victims deserve active repair and restitution, and that the ultimate
purpose of law is to heal and preserve the society rather than animal justice. By embedding
proportionality, constitutional dignity, victim restitution, and genuine reform into the penal

process, the legal system can maintain firm accountability while upholding human dignity.

(2008) 7 SCC 550, 562-63.
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