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ABSTRACT 

To kill one for another is revenge and not justice. The real justice in death 

penalty lies in the redressal of the victims, by taking back them to a position 

which they enjoyed before the havoc. This article deals with various issues 

concerning the victims of capital offences, preservation of their rights and 

their redressal.  This article has been divided into 5 parts. The introductory 

part gives a brief sketch of death penalty and the victims of capital offences. 

Legal issues concerning the victims are discussed with reference to the need 

for compensation and the concept of restitution of their financial and social 

status is given under the second part.  The political factors that influence the 

victims are discussed from the perspective of vote bank politics.  The major 

concern regarding protection of victims from the social phenomenon of 

secondary victimization has been emphasized in the third part.  In the fourth 

part, the emotional trauma they face before and during the trial is shown.  

The need of the hour ie., promotion of rights and the redressal of victims 

have been mentioned in the concluding chapter. 
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INTRODUCTION 

The purpose that the state attempts to achieve by punishing illegal offences against society is 

not only to prevent similar or greater offences but also to offer satisfaction to those who have 

been injured and to discipline and reform the offender. The Capital punishment [capitalis-

regarding the head, poena-penalty], which refers to the legally authorized killing of someone 

as punishment for a crime, is the highest penalty awarded to citizens by various states for 

serious crimes. The offences which are punishable with death are called capital offences. 

Though Articles 3 and 5 of the UDHR and the Article 6 and the Second optional protocol of 

the ICCPR are against death penalty, it is still retained by 58 countries throughout the world, 

including India.  Around 140 countries across the globe have abolished it either absolutely or 

partially1. Many scholars are of the view that death penalty exists as ‘an absolute renunciation 

of all that is embodied in our concept of humanity’. Whereas, some are of the view that it is 

necessary to remove the unwanted elements from the society in order to ensure peace and 

security. 

But the party that really gets affected among all these tussles is the victim. A victim [victima - 

“Person or animal killed as a sacrifice”] can be defined as the ‘person harmed, injured, or killed 

as a result of a crime, accident, or other event or action’. Unfortunately, because of the state’s 

interest in “bringing the wrongdoer to justice” and punishing the criminals, the victims have 

been least bothered or neglected. Hence, it is this vulnerable group of people who are in 

exigency of immediate attention and support from the state as well as the society due to the 

extraordinary encroachment of their rights. The plight of victims of crimes, particularly of 

capital crimes, is very pathetic where they are left with nothing more than a feeling of 

vengeance alone. Is this justice to the victims? In reality, it is not the feeling of revenge that 

they want, but the restitution of their original position. It is an area where less attention has 

been paid to by the state and needs to be discussed elaboratively. In this article, the author has 

endeavoured to analyze various dimensions of this aspect. 

DEATH PENALTY – THEN AND NOW 

Most of the nations in the world have employed capital punishment as the severest penalty for 

punishing criminals and also for suppressing political opponents. Crimes of every description 

against the state, against the property, against the person, against the public peace were made 

 
1 http://www.amnesty.org/en/death-penalty/numbers, last visited on August 15, 2021  
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punishable by death. There were various crimes like murder, espionage, treason, rape, adultery, 

incest and apostasy that carried death penalty. The use of formal execution extends to the 

beginning of recorded history. From the Code of Hammurabi2 to the Draconian times and from 

the Romans to the Tangs, capital punishment served as the most common and severest form 

for punishing the offenders of serious offences, although the ways in which it was executed did 

differ. During the middle ages, death penalty was given for serious offences in Britain, from 

where it spread to all the other colonial countries.  A significant thing had happened over time. 

The number of crimes for which the death penalty may be given has been reduced significantly. 

Death penalty was also used to maintain military discipline by a few3 and to oppress others by 

a few4. 

As mankind evolved, so did their approach towards cruel practices. Historically, there occurred 

a major shift towards the abolition of Death penalty as it was seen by the reformers, as nothing 

but a brutal tool used by the governments to control the masses. Today, almost all European 

and many Pacific Area states and Canada have abolished capital punishment. However it is 

still retained by the states like The United States, most of the Caribbean, Asian nations like 

India and Japan and African nations. The retentionist countries employ hanging and lethal 

injection as the common modes of execution, since they argue that these are the least painful 

ways of executing the offender. However, it is significant to note that these methods are not 

devoid of shortcomings and are not completely pain-free. For instance, in hanging, when the 

drop is short or when the noose is in wrong position and when the anticipated neck fracture 

does not occur quickly enough, there would be slow and agonizing death by strangulation 

occurs. In case of lethal injections, if the death dealing drug is not administered properly the 

convict may not die and could be subjected to severe muscular pain5.   

 
2 This, the earliest known written legal code, was composed about 1780 B.C.E. by Hammurabi, the ruler of 

Babylon. This text was excavated in 1901; it was carved on an eight foot high stone monolith. The harsh system 

of punishment expressed in this text prefigures the concept of 'an eye for an eye'. The Code lays out the basis of 

both criminal and civil law, and defines procedures for commerce and trade. This text was redacted for 1,500 

years, and is considered the predecessor of Jewish and Islamic legal systems alike. 
3 The modern military organisations employed capital punishment as a means of maintaining military discipline. 

The Soviet, for example, executed 158,000 soldiers for desertion during World War II. In the past, cowardice, 

absence without leave, desertion, insubordination, looting, shirking under enemy fire and disobeying orders were 

often crimes punishable by death.  
4 Authoritarian states employed the death penalty as a potent means of political oppression. Partly as a response 

to such excesses, civil rights organizations have started to place increasing emphasis on the concept of human 

rights and abolition of the death penalty.  
5 One of the most infamous and recent cases of a botched lethal injection was that of Angel Nieves Diaaz on 

December 13, 2006 in Florida. Angel Nieves Diaz v. Secretary for the Department of Corrections: United States 

Court of Appeals, Eleventh Circuit. - 402 F.3d 1136 
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It is no exaggeration to say that there is no universal treaty that absolutely abolishes capital 

punishment, although there are a few treaties with less number of parties that try to do so. 

However, it is pertinent to note that the state practice in the international community is 

gradually shifting in favour of abolition and hence so does the customary international law. 

At the international level, the most important treaty provision relating to the death penalty is 

Article 6 of the ICCPR, according to which 

“1.  Every human being has the inherent right to life. This right shall be protected by law. No 

one shall be arbitrarily deprived of his life.  

2. In countries which have not abolished the death penalty, sentence of death may be imposed 

only for the most serious crimes in accordance with the law in force at the time of the 

commission of the crime and not contrary to the provisions of the present Covenant and to the 

Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only 

be carried out pursuant to a final judgment rendered by a competent court.  

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in 

this article shall authorize any State Party to the present Covenant to derogate in any way from 

any obligation assumed under the provisions of the Convention on the Prevention and 

Punishment of the Crime of Genocide.  

4.  Anyone sentenced to death shall have the right to seek pardon or commutation of the 

sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all cases.  

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen 

years of age and shall not be carried out on pregnant women.  

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital 

punishment by any State Party to the present Covenant.” 

 Although the second optional protocol of the ICCPR6 abolishes capital punishment, countries 

were permitted to make a reservation allowing for use of death penalty for the most serious 

crimes of military nature, committed during wartime. As of 2021, it has 89 signatories. This is 

a reflection of the current scenario where the world moves towards abolition and not retention. 

 
6 Adopted and proclaimed by General Assembly resolution 44/128 of 15 December 1989 
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REVENGE OR RESTITUTION? 

“An eye for an eye” principle can be considered to be the basis of death penalty. But in the 

words of our father of the nation, “An eye for an eye makes the whole world blind”. This is a 

crystal clear argument that reduces death penalty to mere revenge. The world has got so 

advanced now that the people have understood that revenge will not pay them anymore. 

Although retribution has been sanctioned by the US Supreme Court as an appropriate purpose 

of capital punishment, it is at least doubtful whether revenge would be so viewed in light of the 

Court's concern that ‘punishment comport with the evolving standards of decency that mark 

the progress of a maturing society’7  

It is ironical to note that the government executes the death row inmates in order to prove that 

law and order is under its control and to show that the people are safe in the country.  Scholars 

regard this as a move to influence the minds of the people so as to gain votes in forthcoming 

elections. They even go to the extreme of calling this thing as vote bank-politics. People argue 

that an individual who kills and rapes ”deserves to die”. The cruel and gruesome nature of the 

crime infuriates the people to raise agitations against the government by compelling it to 

execute the criminal. When a government fails to maintain law and order it just stabilizes its 

majority by executing the criminal of that offence. The people also blindly adhere to this view 

because they are the worst affected part when there is a collapse in the law and order situation 

of the country. The public support to capital punishment grows even stronger when the crime 

is of more serious nature like the recent Delhi gang rape case.  

It is to be noted that Public opinion should not serve as a determining factor of what policies 

and procedures a government should adopt like retaining or abolishing death penalty because 

public is more prone to emotions rather than rationality. Emotions may force them to take 

revenge. But the rational part of it is certainly, restitution and not retribution. In reality, as with 

the election of public officials, the support of the people provides a mandate or the authority to 

exercise legitimate power and influence over the populace.  As a result, the allegedly large 

public support for capital punishment seems to justify the government’s continued use of it. 

The state should keep in mind that its concern with public support regarding death penalty 

should be very thin. It is also significant for the government to create awareness among the 

people regarding various issues concerned with death penalty and the need to retain/abolish it.  

 
7 Trop v. Dulles, 356 U.S. 86, 1958 
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THE NEED FOR RESTORATIVE JUSTICE 

The state is obliged to protect the rights of its citizens and to promote their welfare, for which 

it seeks law as its tool. But is the state fair in preserving the rights of the victims and their 

families? Rights of the victims include right to information, to be present at criminal justice 

proceedings, due process, to financial recompense for losses suffered as a result of a crime, 

such as restitution and/or compensation/reparation, to protection and privacy8. In Dhananjoy 

Chatterjee v. State of West Bengal9, the Supreme Court opined that “Justice demands that 

courts should impose punishment befitting the crime so that the courts reflect public abhorrence 

of the crime.  The court must not only keep in view the rights of the criminal but also the rights 

of the victim of the crime and the society at large while considering the imposition of 

appropriate punishment”. 

A lot of money is wasted for the trial, security, maintenance, etc of the death row convict which 

can be used for victim’s redressal. The convict must be made to realize the consequences of 

the offence done by him, particularly in cases of genocide, and must be made to contribute 

from his pocket for the redressal of the victims and their families, who have lost their lives and 

livelihood due to his offence. The state can also use the convict’s assets for this purpose. If the 

convict is a pauper, who has no assets, he can be made to work in the prisons and the wages 

earned out of it can be used for the victim’s redressal.  

Apart from all these, the state must take measures to provide adequate compensation, 

insurance, employment and social security scheme to the victims and their family members.  It 

is pertinent to note that the then CJI Justice Sadhasivam, in an interview, has stated that the 

first priority of the judiciary should be given to constitute separate courts for victims’ 

compensation matters10. 

In the present scenario, the victim’s opinion is almost neglected in deciding the cases, which 

must undergo a tremendous change. The opportunity to speak at sentencing allows victims to 

share thoughts and feelings that would not be allowed at the time of trial11. If given such a 

chance, what would be the mentality of the victims -- Whether to take revenge or to claim for 

 
8 About Victim’s Rights, Office of Justice, last visited on August 16, 2021 

https://www.victimlaw.org/victimlaw/pages/victimsRight.jsp 
9 (1994) 2 SCC 220  
10’More courts to deal with case against women, children’: Sathasivam, The Hindu (New Delhi), July 6, 2013. 
11 Markus Dirk Dubber and JD Roger and Karen Jones, The Victim in American Penal Law: A Systematic 

Overview, Buffalo Criminal Law Review, January 2000. 
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their redressal? It is obvious that most of them will vote for their redressal.  The main objective 

of redressal must be to take the victim’s family back to the original position which they enjoyed 

before the havoc.  

Therefore, due consideration must be given to the rights of the victims and their redressal, by 

constituting compensation boards and a lot of changes in laws governing death penalty must 

be brought about.  In short, the concept of restorative justice should gain significance in the 

society, which revolves around the idea that “crime is, in essence, a violation of a person by 

another person (rather than a violation of legal rules); that in responding to a crime our primary 

concerns should be to make offenders aware of the harm they have caused, to get them to 

understand and meet their liability to repair such harm”.12 

INFLUENCE OF SOCIETY AND POLITICS OVER THE VICTIMS 

Only recently, society has woken up to the realization of victim’s plight and related unfairness 

of the whole system.13 The plight of the victims does not end with the crime but it continues. 

There is a very real phenomenon described as ‘secondary-victimization’14 wherein the victim 

of a crime faces additional harassment and humiliation in the course of investigation and trial. 

The police as well as the society more often than not, humiliate the victims, particularly in rape 

cases.  The experience of giving evidence in court has been negative and destructive.  The 

victims often say that they consider the ordeal to be even worse than the rape itself.  

 Hans Von Hentig15 explores the relationship between the “doer” (criminal) and “sufferer” 

(victim). He postulates that in a large percentage of criminal cases, the victim shares the 

responsibility for her/his victimization. The victims, in all cases were made to feel as if it had 

been their fault. They feel raped and robbed of all the dignity they had. Secondary victimization 

leads to disinterest and future non-cooperation by the victim to the system.  

It is ironical to note that the government executes the death row inmates in order to prove that 

law and order is under its control and to show that the people are safe in the country.  Scholars 

regard this as a move to influence the minds of the people so as to gain votes in forthcoming 

elections. But it is awful to note that the same government which shows interest in executing 

 
12 Wright.M, Justice for victims and offenders, U.K. open University Press (1991).  
13 Andrew Karmen, Crime victims: An Introduction to Victimology, Wodsworth publishing, (8th ed. 2003). 
14 Mr. K.G. Balakrishnanan CJI, NewDelhi, National Consultation on Access to Justice, Relief and Rehabilitation 

of Rape Victims, March 7, 2010.   
15 Von Hentig, The criminal and his victim, Yale University Press, (1st ed. 1948). 
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the offenders, shows little interest towards the restitution of the victims. On the similar grounds, 

we can witness umpteen numbers of agitations by the public against the state, forcing it to 

execute the offenders, like the Delhi gang rape case16. But the public fail to protest for the rights 

of the victims of capital offences and their redressal. This may be due to the lack of awareness 

of the people.  

The scenario can be changed only when the political parties which form the government and 

the society as a whole shift their focus towards the protection of victims of capital offences, 

thereby attempting to restitute them to the original position that they enjoyed before the 

tragedy. 

THE MENTAL AGONY 

The abolitionists take the view that the capital punishment neither meets the need of victims 

nor prevents re-offending. If the breadwinner of a family is victimized, it leads to the 

deterioration of the entire family financially, psychologically and socially.  The family 

members may find it difficult even to meet out their basic needs of life as the entire economy 

of the family gets struck down. The social status may come down due to the loss of life, 

especially in rape cases. Also, psychological stress picks them up in such circumstances, 

leading to emotional trauma. 

The mentality of the victims at such a scenario is evident from the words of SC in Delhi 

domestic working women’s forum v. Union of India17: “the defects in the present system are 

firstly, complainants are handled roughly and are not giving such attention as is warranted. 

Undoubtedly the court proceedings added to and prolonged the psychological stress they had 

to suffer as a result of the rape itself.” 

Another issue to be discussed with regard to the psychological impacts of death penalty on the 

victims and their families is the delay of justice. Death penalty cases are like marathons, ones 

where no one wins.  It offers a false promise to victims and their familes and delivers ‘decades 

of additional pain’18. 

 
16 Delhi gang rape case: Mega rally today to keep agitation alive, The Times of India (New Delhi), December 27, 

2012 
17 1995 SCC (1) 14, JT 1994 (7) 183 
18 Cindy Siclari, who endured a capital trial after her sister-in-law was murdered, says the endless process in 

capital cases does nothing to help surviving family members. last visited on august 20, 2021.  

http://www.cnadp.org/resources/issues/victims-families/ 
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The supporters of capital punishment argue that the provision of punishment calms down the 

victim of the crime to an extent by gaining satisfaction as the culprit gets punishment.  

Otherwise the possibility of the commitment of the crime by the victim remains when the 

emotion of revenge overpowers him.  

But in fact, there is no benefit for the victim arising out of the death penalty awarded to the 

convict, other than a mere satisfaction of revenge. By this repeated creation of revengeful 

attitude among the minds of the people, Capital punishment may brutalise society in a different 

and even more fundamental way, one that has implications for the state’s relationship with all 

citizens. 

CONCLUSION 

VICTIM’S REDRESSAL – A NEED OF THE HOUR 

Capital punishment is merely revenge masquerading as justice.  The real justice lies in taking 

back the victims to the position which they enjoyed before the havoc. Hence, the state must 

also take into view the redressal of the victims apart from concentrating only on the punishment 

of the offenders. Criminal justice system should also be victim-centric in nature.  90% of the 

victims, certainly do not get satisfied by the execution of the offender, rather than feeling 

successful of taking revenge. They feel that the execution gives no solace to them, apart from 

wasting years together. 

Hence it is apparent that justice to victims of capital offences is done not when   offenders are 

executed, but only when the victims are redressed. Redressal includes various measures done 

in order to take the family back to the position that they enjoyed before the tragedy. A victim 

compensation board must be constituted for this purpose. Apart from these, Legal services to 

victims in select crimes may be extended to include psychiatric and medical help, interim 

compensation and protection against secondary victimization. When the state is able to legalize 

murder in the name of capital punishment, why is it not equally competent to give the victims 

the life that they enjoyed before? It is high time that the state would take measures to revive its 

notion towards the victims and act accordingly.  
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