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ABSTRACT 

The special status given to the government and public officers in their official 

capacity in the Code of Civil Procedure, 1908, which is comprised within 

sections 79 to 82 and Order XXVII of the Code, has been discussed at length 

in this article. This article also discusses the reason behind giving special 

status to suits of such nature. Special emphasis has been laid on section 80 

of the Code and the essentials of a notice, meaning of the official capacity of 

a public officer has been discussed under it. Lastly, the article attempts to put 

forward some recommendations to close the gaps which exist in the practical 

scenario. 
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Introduction  

The Code of Civil Procedure, 1908 (hereinafter, ‘CPC’) makes an exception to the general 

procedure of filing suits by or against government and public officials by providing special 

provisions for the same under sections 79 to 82 and Order 27 of the CPC. There are merely 

procedural provisions that doesn’t lay down any substantial rights of the parties.1  

In brief, the content of these provisions can be explained in the following manner: 

Section 79 clarifies the manner in which the names of the parties will be written in suits of such 

nature. 

Section 80 lays down the norm that a notice must be served to the government or public officer 

concerned in suits of such nature. 

Section 81 provides that a public official can be exempted from arrest and attachment of his 

property until the decree is executed.  

Section 82 is concerned with the implementation of the decree. 

Order 27 lays down the procedure to be followed in detail in suits of such nature.  

Purpose behind special categorization  

A pertinent question that needs to be answered is that why was there a need to make a separate 

and special provision for suits by or against the government or public officers. The obvious 

answer is that by laying down the special provision of serving notice to the concerned 

department or individual, the precious time of the judiciary is saved since it is likely for the 

matter to be resolved after serving the notice. Moreover, it gives an opportunity to the 

government and public official to take cognizance of the complaint an individual might have 

and take steps to resolve the same. In this manner, the precious time of the government or 

public official is also preserved since the time that one might have spent in court proceedings 

can be utilized in discharging one’s official duty and serving the public.  

Since the government or public officer is supposed to be rational and look at such matters 

objectively, it is expected that they would be able to address such issues and complaints in a 

 
1 Bhagchand v. Secy of State, (1926-27) 54 IA 338.  
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quantitative manner, following the official rules and procedures, thus preventing the workload 

on the civil courts to increase furthermore.2 The complainant also benefits in the sense that he 

gets an instant and direct answer from the concerned person and he also gets spared from the 

time-consuming court procedures. In the case of Bihari Chowdhary v. State of Bihar3, the 

Supreme Court rightfully held that the main purpose behind this section is to advance justice 

and secure public good by avoiding unnecessary litigation.  

Analysis 

Section 79 

This section is purely procedural in nature and it specifies that any suit which is instituted by 

or against the government, the plaintiff or defendant should be named as the Union of India in 

case of the Central Government, and the State in case of the State Government.4 The Supreme 

Court has held that although this section signifies mere procedure, it must not be treated as a 

mere formality since it is a matter of substance and significance.5 

Section 80 

This section is mainly concerned with the pre-condition of serving a notice to the government 

or public officer and the suit can be instituted only after 2 months of the serving of such notice. 

It is an anomaly to the general principle that a suit can be instituted the moment cause of action 

arises. Prima facie, it might seem that it causes unnecessary delay to the redressal of a citizen’s 

issue, but it actually serves the public interest by preventing unnecessary expenditure of public 

money, since suits instituted in the name of the Government are necessarily funded out of the 

taxpayers’ money. 

Although section 80 makes serving of notice mandatory, clause 2 of this section makes and 

exception to it for cases where urgent or immediate relief is required by the plaintiff against 

the government or any public officer.6 The objective behind this exception is to prevent 

miscarriage of justice where relief is required on an urgent basis. However, even under these 

circumstances, the court cannot provide any kind of relief, interim or permanent, before giving 

 
2 Amar Nath v. Union of India, AIR 1963 SC 424.  
3 (1984) 2 SCC 627. 
4 State of A.P. v. Gundugola Venkata, AIR 1965 SC 11.  
5 Chief Conservator of Forests, Govt. of A.P. v. Collector, AIR 2003 SC 1805.  
6 Code of Civil Procedure (Amendment) Act, 1976.  
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the government or public officer a reasonable opportunity to plead its case. This is in 

consonance with the natural law principle audi alteram partem.  

Essentials of a notice 

This section lays down the following essentials that must be included in a notice: 

i) Name, description and place of residence of the person giving the notice; 

ii) A statement regarding the cause of action; 

iii) The relief claimed by the person.  

The Amending Act of 1976 also included the provision clarifying the consequence of technical 

defect in notice in the third clause of this section. It is now clear that a suit cannot be dismissed 

merely on the ground of technical defect in the notice or irregular service of notice.7 This has 

also been inserted while keeping the interest of justice in mind.  

It is also important for the notice to be written in as specific terms as possible and the period 

of two months must have passed before a suit is instituted. Although serving a notice doesn’t 

technically mark the beginning of a litigation, in the case of State of Seraikella v. Union of 

India8, the Supreme Court held that serving a notice is the first step in the litigation because it 

acts as a pre-requisite in instituting a suit of such nature. Hence, serving a notice is absolutely 

necessary in nature and failure to serve a notice in accordance with the requirements of this 

section will lead to the dismissal of the suit.9 

‘Official Capacity’ of public officers 

This section specifically mentions that only those acts which are done by a public officer in his 

official capacity shall come under the ambit of this provision. So, it becomes necessary to 

understand that what kind of acts can be understood as done in official capacity. The Supreme 

Court defined official duty as those acts or omissions that are done by the public servant in the 

course of his service and done in the discharge of his duties.10 The Apex Court has ventured to 

explain it in multiple cases, few of them are as follows:  

 
7 S.N. Dutt v. Union of India, AIR 1961 SC 1449. 
8 AIR 1951 SC 253. 
9 Ghanshyam Dass v. Dominion of India, (1984) 3 SCC 46.  
10 Centre for Public Interest Litigation v. Union of India, (2005) 8 SCC 202.  
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In the case of Chhaganlal v. Collector, Kaira11, the court held that acts done in official capacity 

refer to those which have some nexus with the duty of the office and are bona fide in nature.  

In the case of State of Maharashtra v. Chander Kant12, it was held that the nature of the act 

should be such that official character of the person doing it can be attached to such act.  

In the case of Samanthala Koti v. Pothuri Subbiah13, the court held that the nature of the act 

shall be of such nature that it could have been done by the person in the ordinary course of his 

official duties.  

In the case of Pukhraj v. State of Rajasthan14, it was held that even the illegal omissions done 

by an officer in the ordinary course of his official duties come under the ambit of official 

capacity. 

So, it becomes clear at this point that the necessity to serve a notice to a public officer arises in 

those situations where the act or omission was done by him in his official capacity and not in 

those situations where the act or omission did not have a nexus with his official duties.  

Section 81 

According to this section, the court can exempt a public officer from appearing in the court in 

person, he shall not be liable to arrest and his properties shall not be liable to be attached until 

the execution of the decree if the court is satisfied that making himself absent from his duty 

will be damaging to public service. So, it depends upon the discretion of the court to decide 

whether absenting an officer from his duty would cause loss to the public in general. 

Section 82 

This section deals with the provision of execution of the decree and states that in case a suit is 

filed against the government or public officer, if it remains unsatisfied from the date of the 

decree for three months, only then it will be executed against the government or public officer. 

The purpose behind this section is to provide ample time and opportunity to the government or 

public officer in order to satisfy the decree amicably.  

 
11 ILR (1910) 35 Bom 42. 
12 (1977) 1 SCC 257.  
13 AIR 1918 Mad 62. 
14 (1973) 2 SCC 701. 
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Order XXVII 

In the case of Kanpur Jal Sansthan v. Bapu Constructions15, the court held that the procedure 

laid down by Order 27 is only applicable to the government and not to any instrumentality or 

agency of the State as per Article 12 of the Constitution of India.  

According to Rule 1 of Order 27, the written statement or plaint must be verified and signed 

by a person who is appointed by the government for the same purpose and who is aware about 

the facts of the case. The government should be given a reasonable time to file the written 

statement.16 In the case of State of Punjab v. Amar Chand17, the court held that the person who 

signed the written statement was the only one who could appear for effecting a settlement on 

behalf of the government in the court. 

Rule 2 lays down that the person who is appointed by the government to make appearances 

and application and act on its behalf is deemed as the agent of the government.18 Furthermore, 

Rule 4 states that the government agent does not require any Vakalatnama or power of attorney 

for representing the government. 

Comment and Recommendations 

As submitted by the Law Commission, it has been observed that the objective behind this 

provision is not fulfilled in the way it is expected. More often than not, the government or 

public officer disregards such notices served to them and when the matter reaches the court, 

they take the defence of this provision being a mere technical procedure, thus diminishing its 

importance. It is humbly submitted that in order to compel the government or public officer 

take such notices seriously and respond accordingly in the prescribed time limit, it is important 

to put some consequences in place. For example, if the government or public official fails to 

respond to the notice within the stipulated time, the court may order cutting down the salary of 

the person(s) at fault for a number of months, as the court may deem fit.  

It is also submitted that in a manner similar to appointment of Right to Information officers in 

government bodies, in order to ensure speedy redressal of such notices, some officers can be 

 
15 (2015) 5 SCC 267. 
16 Collector, Northern Sub-Division v. Comunidade of Bombolim, (1995) 5 SCC 333. 
17 AIR 1980 PH 318. 
18 Luftar Rahman v. State of West Bengal, AIR 1954 Cal 455. 
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especially appointed for forwarding the notices to the concerned authority and ensuring that 

they respond to it within the stipulated time.  

Lastly, it is humbly submitted that the burden on the plaintiff must be reduced and he shall be 

allowed to institute a suit the moment the time period of two months expires and he should not 

be required to produce excessive paperwork or evidence to establish that he followed the due 

process and served the notice to the government or public official. 

Conclusion 

Sections 79 to 82 and Order 27 of the CPC lays down the procedure that must be followed in 

filing suits by or against the government of public officer and the same has been analysed in 

sufficient detail. The purpose behind establishing a different procedure for suits of such nature 

has also been discussed. Despite the existence of these provisions there still exists some 

discrepancies which for which a few recommendations have been put forward. Ultimately, 

what needs to be done is balancing the rights of the individuals and cutting down the powers 

which the government and public officers often exploit. 
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