
Indian Journal of Law and Legal Research                                                              Volume IV Issue III | ISSN: 2582-8878           
 

 Page: 1 
 

LAW ON GENDER WAGE GAP IN INDIA 

Sushruta Mitra, Gujarat National Law University 

 

 

ABSTRACT 

This paper starts by analysing the state of the gender wage disparity in India. 
Further, it analyses various judicial pronouncements and existing provisions 
regarding the gender wage gap. Finally, the paper will look into the recent 
legislation of Code on Wages, 2019 and delve into the possible limitations 
of the same. 

 

Introduction 

According to the United Nations, women earn only 77 cents for every dollar earned by males 

worldwide. As a result, men and women have lifelong income disparities, and more women 

are retiring into poverty. Because women's labour is undervalued and women tend to be 

concentrated in different jobs than men, the persistent salary disparity between men and women 

continues in all countries and across all industries. Even though the work requires equal or 

greater effort and competence, it is evaluated and compensated less. The disparity widens 

among women of colour, immigrant women, and moms. The so-called "motherhood penalty," 

which forces women into the informal economy, casual and part-time work, is greater in 

developing countries than in affluent countries. 

What is the Gender Wage Gap? 

According to the International Labour Organization (ILO), women continue to be paid 

approximately 20% less than males globally. There are significant differences between 

countries, ranging from more than 45 percent to almost no difference. The gender pay gap has 

narrowed in certain nations while remaining unchanged in others.1 The ILO’s definition is ‘a 

measurable indication of gender inequality’. The majority of governments have enacted 

legislation to ensure equal pay for men and women. One of the most ratified conventions is the 

ILO Equal Remuneration Convention, 1951 (No. 100). Nonetheless, the gender pay gap 

 
1Report on Women in Business and Management: The business case for change (Geneva, 2019). 
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persists, and the World Economic Forum estimates that closing the worldwide gender pay gap 

will take 202 years based on the trend observed over the last 12 years.2 Gender-related 

advancements in discriminatory laws and practises are most widespread, according to the IBA 

Global Employment Institute's Eighth Annual Global Report, which presents national 

regulatory trends in human resources law.3 

The following are given as the primary reasons for the gender wage gap: 

(i) Leadership under-representation: Women outnumber males in management and leadership 

positions, particularly at higher levels. When women become managers, they are more likely 

to focus on management support activities such as human resources and financial 

administration than than more strategic roles. This lowers the average compensation of female 

managers in comparison to male managers. 

(ii) Working hours: The gender wage gap is frequently the result of unequal patterns of 

employment engagement by men and women. The ILO notes in the Global wage report 

2018/19: What lays behind the gender pay discrepancies that women work part-time more than 

men in all but five of the 73 countries where data is available. This is frequently associated 

with women taking on more unpaid family tasks. On the one hand, mothers may be working 

part-time due to a shortage of inexpensive and sufficient child care. Women's chances for full-

time job, on the other hand, may be more limited than men's, resulting in women working part-

time. Part-time work may not necessarily provide advantages proportional to full-time labour, 

which can have an impact on the remuneration package over time. 

(iii) Time away from the workforce: Women are more likely than men to take time away from 

their jobs to raise children or care for elderly or unwell family members. This means that when 

they return to work, they will almost certainly have fallen behind in terms of progress and 

income. Part-time work and career pauses may not be an issue in many nations because 

domestic workers and extended family aid are widely available. However, as labour markets 

evolve, this scenario is subject to change. 

(iv) Education. In most regions, women outnumber males as tertiary graduates, and they are 

advancing in the science, technology, engineering, and mathematics (STEM) disciplines. 

 
2 World Economic Forum: The Global Gender Gap Report 2018 (Geneva, 2018), p. 15 
3https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---sro-
new_delhi/documents/publication/wcms_638305.pdf 
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Nonetheless, women continue to trail behind males in STEM fields linked with higher-paying 

occupations. Even if women are skilled in STEM fields, it can be difficult for females to secure 

and keep jobs in these fields because they are generally male dominated. 

(v) Feminized occupations: Occupational gender stereotyping causes certain jobs to be held 

primarily by women, resulting in "female jobs" being devalued for wage rate determination 

purposes. This reduces salaries for women across the board as compared to males, as feminised 

occupations and industries tend to pay less than male-dominated vocations and industries. 

Furthermore, businesses with a majority of women tend to pay lower wages than organisations 

with a majority of males. 

The Gender Wage Gap and India 

According to the World Economic Forum's (WEF) latest Global Gender Gap Report 2018, 

India ranks 108th out of 149 nations in terms of gender gap. Iceland topped the global ranking 

for the tenth year in a row, having closed more than 85.8 percent of its overall gender gap. 

While India performed better in terms of wage equality for equivalent employment, ranking 

72nd, it placed 142nd in the economic opportunity and participation subindex. The contrast 

between unequal pay and the gender pay gap explains this paradox. 

In a country like India, the reasons for the gender wage gap are a little more convoluted, with 

causes spanning from socioeconomic to structural. Girl children are sometimes kept out of 

schools or are forced to drop out early. Even if they are educated, many women are forbidden 

by their family from working. Women who do enter the labour field frequently need to take 

extended absences for maternity and child care, as well as other family members' healthcare. 

All of these issues contribute to women falling far behind men in terms of earnings over time. 

As a result, the gender pay gap remains significant in India. According to the March 2019 

Monster Salary Index (MSI), women in the country earn 19% less than males. According to 

the report, the median gross hourly wage for men in India in 2018 was 242.49, while women 

earned 196.3, meaning men earned 46.19 more than women. The gender wage disparity, 

according to the poll, extends across important industries. IT services had a 26 percent pay 

disparity in favour of males, while men earn 24 percent more than women in the manufacturing 

industry. 

According to a recent IIM Ahmedabad poll, senior women executives in India earn an average 

of 85% of what male senior executives earn. The findings of the study on "The Glass Ceiling- 
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Leadership Gender Balance" based on responses from 109 out of 200 NSE companies with a 

sample size of over 4000 senior executives for 2021 show that women senior executives 

(including top management) earn a lower average compensation of 1.91 crore compared to 2.24 

crore paid to their male counterparts. 

In India, there are laws that govern wage disparities. According to Article 16 of the Indian 

Constitution, all people have the right to equal opportunity in matters of public employment or 

appointment to any office under the state. Article 38(2) aims to reduce financial disparities 

between individuals, while Article 39 guarantees equal compensation for equal work for both 

men and women. 

The Equal Remuneration Act of India (ERA) forbids men and women from being paid 

differently for doing the "same or similar work." The law defines same work or work of similar 

nature' as "work in respect of which the skill, effort, experience, and responsibility required are 

the same, when performed by employees under similar working conditions, and the difference, 

if any, between the skill, effort, experience, and responsibility required for employees of any 

gender, is not of practical importance in relation to the terms and conditions of employment." 

Furthermore, the ERA forbids any discrimination against men and women workers for the same 

or equivalent employment on the basis of recruitment, including promotions, training, or 

transfer. 

The Supreme Court ruled in Randhir Singh v. Union of India4 that the idea of "equal 

compensation for equal effort" is not an abstract but a substantive one, and that while it is not 

a fundamental right, it is unquestionably a constitutional goal. 

The Supreme Court of India has affirmed the constitutional legitimacy of the equal pay for 

equal work principle. It determined that temporary employees who perform similar 

responsibilities and functions as permanent employees are entitled to the same compensation 

as similarly located permanent employees.5 In another major decision, the Supreme Court ruled 

that men and women should be compensated equally for doing the same job. The employer's 

argument regarding the employer's inability to provide comparable salaries.6 The Court 

rejected the application of the law to female employees, stating that the applicability of the law 

 
4 Randhir Singh v. Union of India 1982 SCR (3) 298 
5 State of Punjab and Ors. v. Jagjit Singh and Ors. (MANU/SC/1357/2016) 
6 Mackinnon Mackenzie & Co. Ltd. v. Audrey D'costa and Ors. (AIR 1987 SC 1281) 
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does not depend on the management's financial ability to offer equal payment to the employees. 

To that extent, it determined that the employer had violated the ERA's prohibitions. 

The Wage Code, 2019 

The Code on Wages of India, 2019 (Code on Wages) obtained Presidential assent on August 

8, 2019. It combines four national-level wage laws: the ERA, the Minimum Wage Act of 1948, 

the Payment of Wages Act of 1936, and the Payment of Bonus Act of 1965. 

The Code on Wages, 2019, is an Act that seeks to amend and consolidate the laws relating to 

wages and bonuses, as well as related and incidental matters, and incorporates four central 

statutes: the Payment of Wages Act, 1936, the Minimum Wages Act, 1948, the Payment of 

Bonus Act, 1965, and the Equal Remuneration Act, 1976 ("ERA"). Section 3 of Chapter I of 

the Wage Code of 2019, which reads as follows, prohibits discrimination on the basis of gender: 

3. (1) There shall be no gender discrimination in an establishment or any unit thereof among 

employees in matters relating to remuneration by the same employer, in respect of the same or 

similar work done by any employee. 

(2) No employer shall: I reduce any employee's wage rate for the purpose of complying with 

the provisions of sub-section (1); and (ii) make any sex discrimination while recruiting any 

employee for the same or similar work and in the conditions of employment, except where the 

employment of women in such work is prohibited or restricted by or under any law currently 

in force. 

Unlike the former Equal Remuneration Act of 1976, which established the binary of men and 

women, the clause under the Code on Wages has replaced'men and women' with 'gender,' 

thereby putting alternative genders, i.e. transgender people, within its purview as well. 

The Code's Drawbacks 

Unfortunately, the Code does not define the term "discrimination" and does not dive into its 

implications. It is important to understand the two primary categories of discrimination, namely 

direct and indirect discrimination, while discussing the law and discrimination. Direct 

discrimination occurs when a person is treated unfavourably or unfairly because of a legally 

protected intrinsic personal attribute, such as sex or gender. Indirect discrimination occurs 

when a rule, regulation, or mandate appears to be equal and applies equally to everyone, but in 
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actuality disadvantages a specific individual/group of individuals because of a personal 

characteristic of such individual/group. 

The workplace is a place where both sorts of prejudice are common. The Code takes a rather 

restricted approach by not digging into the definition of discrimination and how women can 

suffer discrimination at work. 

Conclusion 

The gender pay gap is a huge reality that will be difficult to close. It is a complex issue that 

requires immediate attention. The law lacks nuance and depth, and India's current position on 

the Gender Gap Report falls short of the goal of assisting in the closing of the pay gap. Some 

of the Code's shortcomings include the incorporation of an entire piece of legislation into one 

section of the Code and the lack of a clear definition of "discrimination." 

It is also regretful that the Code did not take a more progressive stance on the subject by 

adopting the notion of work of equal worth, and that it fails to address the issue of pay 

discrepancy in India adequately. In its efforts to consolidate labour laws, the state must not lose 

sight of the significance of the legislations that are being replaced, many of which have been 

hard fought for. 

 

 


