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“Fury said to a mouse, that he met in the house, ‘Let us both go to law: I will prosecute 

you - Come, I’ll take no denial; We must have a trial: For really this morning I’ve 

nothing to do’. Said the mouse to the cur, ‘Such a trial, dear Sir, with no jury or judge, 

would be wasting our breath’.  

“I’ll be judge, I’ll be jury,” Said cunning old Fury: “I’ll try the whole cause and 

condemn you to death”.1 

- Lewis Caroll 

This short poem by Lewis Caroll in his book Alice’s adventures in the wonderland, reflects the 

aggravated misuse of the Law of Contempt in the constitutional democracy of India, especially 

in the past decade.  

Recently, a 3 judge-bench of the Hon’ble Supreme Court of India comprising of J. Arun 

Mishra, J. B.R. Gawai and J. Krishna Murari, inducted suo moto criminal contempt 

proceedings against Advocate Prashant Bhushan and Twitter (India) in lieu of two tweets 

posted by the advocate – one concerning a photograph of the then Chief Justice of India, Sharad 

Arvind Bobde, on a Harley Davidson amidst the covid-19 pandemic and the other about the 

 
1 Lewis Caroll, A mouse’s tale – Alice’s Adventures in the Wonderland, chapter 3 
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functioning of the Supreme Court in the past six years under the four respective Chief Justices. 

The primary issue was whether the tweets issued were scandalous and targeted to lower the 

authority of the Supreme Court, thus falling within the bracket of section 2(c)(i) of the 

Contempt of Court Act, 1971.  

This case re-ignited the conflict of the Independence of Judiciary vs. Freedom of Speech and 

Expression in light of the Contempt of Courts Act, 1971 – an Act formulated with intention to 

protect independence of judiciary which is the main pillar of democracy. But the arbitrary and 

vague concoction of the provisions blur the difference between criticism and contempt thereby 

hammering the very essence of the Act’s inception, that is, strengthening the democratic 

framework of “we the people”.  

Before critically analysing the Apex Court’s decision in the Prashant Bhushan case, it is 

pertinent to dismantle the law of contempt for a fair evaluation. The Constitutional bench in 

the recent case of Vijay Kurle2 iterated that the source of the power of the Supreme Court to 

investigate and punish for its contempt does not emanate from the Contempt of Courts Act, 

rather it flows from Article 129 and 142 of the Constitution. However, the Constitution does 

not define what is contempt and therefore has to be read with the Contempt of Courts Act, 

1971. Section 2(c) of the Act defines criminal contempt as: 

“Criminal contempt means the publication (whether by words, spoken or written, or by signs, 

or by visible representation, or otherwise) of any matter or the doing of any other act 

whatsoever which:  

(i) scandalises or tends to scandalise, or lowers or tends to lower the authority of, any court; 

or 

(ii) prejudices, or interferes or tends to interfere with, the due course of any judicial 

proceeding; or 

(iii) interferes or tends to interfere with, or obstructs or tends to obstruct, the administration 

of justice in any other manner.” 

 
2 2020 SCC Online SC 407 
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The above provision omits to explain what the threshold of free speech and the boundary of 

“scandalous speech” is, thereby attributing immense subjectivity. The Hon’ble Supreme Court 

of India while deciding the validity of section 66A of the IT Act, 20003, observed that such 

wide provisions must be deleted from the statutory framework in light of the fundamental 

liberties conferred by the Constitution, as wide provisions trespass the consolidated essence of 

the Acts in question. The dwindling shadow cast by the abstraction of the said provision, makes 

Bhushan’s tweets dwindle in and out of the periphery of permissible speech considering section 

2(c) in its present form. The magnanimity of the term ‘scandalous’ has the ground to encompass 

any criticism offered by a person of Bhushan’s social standing on a public forum, due to lack 

of any watertight definition. Although unrequited but comment on the CJI posing on a bike 

amidst the pandemic cannot, in any manner, disrupt the stature of the Apex Court in their 

delivery of justice to the rem. The Court’s view on categorising the second half of the tweet as 

an attempt to shrink the faith of the public on the judicial pillar based on factually incorrect 

statement is reflective of the lack of intolerance on part of the court. The second tweet offered 

Bhushan’s opinion on the working of the four Chief Justices of India and this critique must not 

be camouflaged as contempt amidst the constitutional sanctity of freedom of speech and 

expression. Bhushan’s tweets did not challenge the supremacy of the rule of law by sullying its 

source but questioned the work done in the transit of the past six years. Fair criticism of those 

in power, whether legislative, executive or judicial, is the right of every citizen. As checks and 

balances are the fundamental attribute of a democratic self-ruling governance.  

However, the court tried to make a crucial distinction. It was noted that while defamation of a 

judge as a whole warrants contempt, defamation of a judge as an individual does not; in such 

circumstances, judges are allowed to pursue private remedies. For the most part, it used six 

criteria laid down by Justice V.R. Krishna Iyer in Re: S. Mulgaokar4, to decide contempt cases: 

(i) prudent use of the Court's contempt power; (ii) balancing the constitutional rights to free 

speech and the need for a fearless curial process; (iii) separating personal defence of a judge 

who has been libelled from public confidence in the avoidance of obstruction of justice; (iv) 

exercising discretion; (v) not being overly sensitive even when criticisms go beyond reasonable 

bounds; and (vi) expressing scorn for words that are slanderous, intimidating, or insulting 

beyond permissible limits. 

 
3 Shreya Singhal v. Union of India [AIR 2015 SC 1523] 
4 (1978) 3 SCC 339 
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Conclusion 

The public's faith in the judiciary's capacity to administer fair justice serves as its bedrock. So, 

it is important to safeguard the judiciary's independence. But by violating the legal maxim 

Nemo Potestesse Simul Actor Et Judex—that is, no one can be a suitor and a judge at the same 

time—the arbitrary contempt powers of Supreme Courts and High Courts go beyond the 

constitutionally protected rights of citizens like Article 19(1)(a) — freedom of speech and 

expression — and the principles of natural justice. 

England, in 2013 abolished the offence of ‘scandalising the court’ on the ground of colossal 

infringement of the Freedom of Expression and violation of human rights. The law commission 

attributed that such rights of the citizens must not be leashed without strong practical 

justification. In India, section 2(c)(i) of the Contempt of Court Act does not define the phrase 

"scandalise," and the Supreme Court and High Courts have unrestricted contempt powers. As 

a result, there is more chance that it will be used inappropriately. It is thus past due for the 

Supreme Court to either abolish this crime or clarify the phrase "scandalising the court" and 

set specific rules regarding its intent to stop judicial abuse of the word. 

  


