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ABSTRACT 

Globalization and Industrialization is on the rise in the current times. This 

has led to every form of cross border interactions which many a times leads 

to disputes of different nature between countries. These disputes are resolved 

through various legislative methods which comprise of either Judicial 

Methods or Alternative Dispute Mechanisms (Also referred to as “ADR 

Methods”). The most common form of ADR Method is ‘Arbitration’, as it 

functions according to the free will of the parties. Arbitration is either 

National or International. This paper specifically focuses on International 

Commercial Arbitration while dealing with the ‘Applicability of 

UNCITRAL Model in Indian Legislation’.   

The United Nations Commission on International Trade Law (UNCITRAL) 

Model Law is an International Framework that provides for a set of rules and 

regulations upon the conduct of International Commercial Arbitration. These 

set of rules are implied by countries through the enactment of their national 

laws in a manner that the arising disputes are resolved between the countries 

in an amicable manner. Such set of provisions are important as they allow 

the International Courts to overcome with the burden of high number of 

pending cases. Therefore, the importance of UNCITRAL Model Law shall 

be unleashed in this paper by allowing the reader to get an insight on the 

origin, composition, objective, and the principles of UNCITRAL with 

respect to International Commercial Arbitration. Further, an in depth study 

of the applicability of UNCITRAL Model Law in the Indian Regime is also 

addressed that provides for mechanisms which are in a manner that they lead 

a state towards desiring uniformity, harmonization of the common law and 

concepts in relation to arbitration legislation.  
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INTRODUCTION 

With the advent of globalization and industrialization, the world has been interacting with each 

businesses from all over the world. The globalization of the market has necessitated the 

adoption of an alternative dispute resolution mechanism among the participating partners. 

Domestic courts were unable to stabilize the growing number of conflicts and disputes that 

needed to be resolved on the international stage as quickly and effectively as possible. This 

resulted in the establishment of arbitration as a form of Alternative Dispute Resolution 

(hereinafter referred to as ADR) to resolve disparities among states and countries regarding the 

rules and procedures governing the process and the standards expected by the disputing parties.  

In this regard, on June 21, 1985, the United Nations Commission on International Trade Law 

(UNCITRAL) adopted the Model Law on International Commercial Arbitration. The Model 

Law1 provides a solid foundation for national law harmonization and improvement. It addresses 

all stages of the arbitral process, from the arbitration agreement to the recognition and 

enforcement of the arbitral award, and reflects a global consensus on the fundamental 

principles and critical issues of international arbitration practice. It is acceptable to all countries 

and legal and economic systems around the world. Since its adoption by UNCITRAL, the 

Model Law has come to represent the accepted international legislative standard for modern 

arbitration law, and many jurisdictions have enacted arbitration legislation based on it.  

Because of the flexibility it provides states in developing new arbitration laws, the form of a 

model law was chosen as the vehicle for harmonization and modernization. Despite this 

flexibility, states are encouraged to make as few changes as possible when incorporating the 

Model Law into their legal systems in order to increase the likelihood of achieving a 

satisfactory level of harmonization. Efforts to minimize deviation from the text adopted by 

UNCITRAL are also expected to increase the visibility of harmonization, thereby increasing 

foreign parties' confidence in the reliability of arbitration law in the enacting State. 

UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION 

The United Nations Commission on International Trade Law (UNCITRAL) is the primary 

legal body of the United Nations in the field of international trade law. It was established by 

the United Nations General Assembly in response to the realization that differences in national 

 
1 Ilias Bantekas UNCITRAL Model Law on International Commercial Arbitration 4th edition Cambridge 

University Press 2020. 
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laws governing international trade are impeding free trade. As a result, this commission was 

formed with the intention of actively reducing or removing these impediments. The 

UNCITRAL Model Law has been designated to assist states in establishing domestic law and 

modernizing their laws on arbitral procedure while taking into account the unique 

characteristics and needs of international commercial arbitration.  

It generally emphasizes global agreement on key aspects of international arbitration practices 

adopted by states, different parts of states, and different legal or economic systems around the 

world. The Model Law is divided into 8 chapters and 36 articles2 and is intended to be adopted 

by various nations into their national laws or adapted into their national laws of arbitration 

based on the principles of this model law. 

RELEVANCE OF UNCITRAL MODEL LAW ON INDIAN LEGISLATION 

Section 93 of the Act has been updated from Article 9 of the Model Law4, which describes 

arbitration agreements and court-ordered interim measures. The Model Law provides that a 

party may seek an interim measure of protection from a court during the arbitral proceedings. 

However, the Indian Act goes beyond Article 9 by allowing a party to petition the courts to go 

further even after the arbitral award has been enforced. Section 95 of the Act provides for 

interim measures by the court, which cannot be used after the establishment of an arbitral 

tribunal in foreign-seated arbitrations where the parties have a speedy remedy.  

This has been commendably inserted under Section 9(3) of the Act by the Arbitration and 

 
2 https://uncitral.un.org/ accessed on 7-10-2022 at 7:35 
3 9. Interim measures, etc. by Court.—A party may, before or during arbitral proceedings or at any time after the 

making of the arbitral award but before it is enforced in accordance with section 36, apply to a court— 

(i) for the appointment of a guardian for a minor or a person of unsound mind for the purposes of arbitral 

proceedings; or 

(ii) for an interim measure of protection in respect of any of the following matters, namely:— 

(a) the preservation, interim custody or sale of any goods which are the subject-matter of the arbitration agreement; 

(b) securing the amount in dispute in the arbitration; 

(c) the detention, preservation or inspection of any property or thing which is the subject-matter of the dispute in 

arbitration, or as to which any question may arise therein and authorizing for any of the aforesaid purposes any 

person to enter upon any land or building in the possession of any party, or authorizing any samples to be taken 

or any observation to be made, or experiment to be tried, which may be necessary or expedient for the purpose of 

obtaining full information or evidence; 

(d) interim injunction or the appointment of a receiver; 

(e) such other interim measure of protection as may appear to the court to be just and convenient, and the Court 

shall have the same power for making orders as it has for the purpose of, and in relation to, any proceedings before 

it. 
4 Article 9. Arbitration agreement and interim measures by court 

It is not incompatible with an arbitration agreement for a party to request, before or during arbitral proceedings, 

from a court an interim measure of protection and for a court to grant such measure. 
5 Arbitration and Conciliation Act, 1996 Act. 
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Conciliation (Amendment) Act, 2015. The 246th Law Commission Report stated in its report, 

"to reduce judicial intervention in the grant of interim measures once the Arbitral Tribunal has 

been established." The main objective of this 2015 amendment is that once the matter is 

assigned to the tribunal, it is appropriate for the tribunal to hear all interim applications. This 

amendment is consistent with the spirit of the 2006 amendment to the UNCITRAL Model Law. 

As a result, the court has delegated primary authority to Indian tribunals. 

However, it should be noted that the UNCITRAL Model Law on International Commercial 

Arbitration, 1985 (Model Law, 2006) does not specify whether the court power should be 

available as a backup option in the event that an arbitrator is unable to act effectively. The 

proposal that the courts can only act if the arbitral tribunal has not acted effectively was tabled 

for later consideration. As a result, the reliance on the Model Law for the adoption of this 

approach is not clearly stated. Interestingly, the courts in India, through various judicial 

precedents, have shifted the primary power to the arbitral tribunal, which, as previously stated, 

is commendable. This principle also applies to foreign-seated arbitration. 

UNLEASHING THE GROWTH OF ARBITRATION AND CONCILIATION ACT, 

1996 OVER A TIME 

The Indian Government, with the motive of addressing the increasing number of disputes and 

encouraging arbitration as a flexible, cost-effective and speedy mechanism for the settlement 

of commercial disputes, introduced the Arbitration and Conciliation Act, 1996 Act. The Act is 

based on UNCITRAL Model Law on International Commercial Arbitration, 1985 and secures 

both domestic and international commercial arbitration. The principal motive behind the Act 

is to control delayed indiscretion and provide parties finality in their disputes. The Act also 

consists of three significant parts as below-mentioned: 

• Part I of the Arbitration and Conciliation Act, 19966 is concerned with domestic 

arbitrations and international commercial arbitration when the arbitration is in India. 

• Part II of the Arbitration and Conciliation Act, 1996 is concerned with foreign awards 

and their enforcement under the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards, 1958 (also known as New York Convention) and Convention 

on the Execution of Foreign Arbitral Awards, 1927 (also known as Geneva 

Convention). 

 
6 Prafulla C. Pant, The Arbitration and Conciliation Act, 1996, 21st edition 2022, Butterworths India. 
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While enacting the Act, Indian lawmakers took into account the UNCITRAL Model Law, as 

stated in the Act's Preamble, which states that the provisions of the Act are related to and based 

on the UNCITRAL Model Law. As a result, the majority of the Act's provisions are consistent 

with the Model Law.  

FEATURES OF ARBRITATION AND CONCILATION ACT, 1996  

The following are some of the Act's features: 

• It applies to both national and international commercial arbitration and includes a 

definition clause similar to the Model Law. 

• It requires the existence of an arbitration agreement between the parties prior to the 

initiation of arbitration proceedings. It specifies the specific clause for the arbitration 

agreement as well as the courts' intervention with the arbitration agreement whenever 

the tribunal is not functioning properly. 

• It describes the composition and jurisdiction of arbitral tribunals in a manner similar to 

the Model Law. It empowers the tribunals to rule in their jurisdiction and allows the 

tribunals to issue final awards with limited intervention from the courts. 

• It includes provisions on the conduct of arbitral proceedings that are similar to the 

Model Law in terms of arbitrators' freedom and the parties' will. 

• It establishes the procedures for announcing the award, enforcing the award, and setting 

aside or challenging the award. It is necessary because it allows the court to intervene 

only in limited circumstances, as specified in Section 34(2)7 of the Act. 

Furthermore, recent judicial decisions reflect the government's support for making India a 

centre of institutional arbitration for both domestic and international disputes. The courts in 

India have also taken a pro-arbitration stance, as evidenced by their rulings. 

JUDICIAL STANDPOINT 

The Model Law contains no fixed definition of the term "commercial," so it is open to 

 
7 Section 34(2) An arbitral award may be set aside by the Court only if— 

(a) the party making the application furnishes proof that— 

(i) a party was under some incapacity, or 

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it or, failing any 

indication thereon, under the law for the time being in force; or 

(iii) the party making the application was not given proper notice of the appointment of an arbitrator or of the 

arbitral proceedings or was otherwise unable to present his case; or 

(iv) the arbitral award deals with a dispute not contemplated by or not falling within the terms of the submission 

to arbitration, or it contains decisions on matters beyond the scope of the submission to arbitration: 
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interpretation and changes with each judicial decision. The term should be used broadly 

because it is the foundation of international trade all over the world. The Supreme Court of 

India interpreted the term "commercial" to include all "commercial relationships" in support of 

family, cultural, social, economic, or political relationships in the case of R.M. Investments 

and Trading Co. v. Boeing Co.8 (1994). In this case, the court determined that the contract for 

a consultancy service falls within the definition of 'commercial,' and thus the arbitration clause 

in the contract should be enforced. 

Article 11 of the Model Law provides for the appointment of arbitrators as well as the principle 

of 'party autonomy,' which allows the parties to the agreement to freely choose their arbitrator. 

Because the term "necessary measures" was not defined clearly, the Indian court stated in the 

case of Ministry of Railway New Delhi v. Patel Engineering Company Ltd. (2008)9 that the 

term "necessary" connotes things that are reasonably required to be completed in order to 

complete it. The term "necessary measures" refers to reasonable steps that should be taken 

while carrying out the intended act. 

WHAT ARE THE BENEFITS OF IMPLEMENTING UNCITRAL MODEL INDIA? 

Adopting UNCITRAL is one of India's key ways to contribute to international trade law. The 

UNCITRAL model has prompted many countries to reform their arbitration laws. The 

UNCITRAL model explicitly embraced the territorial principle10. Principles under section 1(2) 

of a particular state's model law apply only when the seat of arbitration is within the territory 

of a country. Irrespective of whether the place of arbitration is in the country of issue or in any 

other country. Conflicts can often arise as to the applicability of the model law. 

In international law, there are concerns regarding the movement of assets, goods, services 

and intellectual property involving multiple courts. It is important to ensure that the decision to 

resolve the dispute applies to all parties. If one uses UNCITRAL to resolve a 

commercial dispute under the UNCITRAL Model Law, the arbitrator must settle the 

dispute under the law that the parties choose to govern the dispute. The UNCITRAL offers the 

parties to the arbitration the opportunity to choose the law to be used in resolving the dispute 

that favors the parties on the basis of the principles of fairness and expediency.  

 
8 1994 AIR 1136, 1994 SCC (4) 541 
9(2008) SCC 684  
10 https://academic.oup.com/arbitration/article-abstract/1/1/6/169608, Visited on 14-11-2022 at 7.55pm 
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The UNCITRAL is a body representing countries to minimize problems and eliminate the free 

flow of internationalism by making international trade laws that are fair, equitable and 

universally acceptable to all. It is said that there is The UNCITRAL Model Law is considered 

the standard by which other arbitration laws around the world are measured. It is therefore a 

good model and standard to base arbitration law on. A unified international commercial 

arbitration system is needed around the world. International commercial arbitration has 

become a well-established method of dispute resolution as there is widespread agreement in 

the business community on its validity. The UNCITRAL Model Law harmonized common law 

and civil law concepts relating to arbitration. Proponents of the UNCITRAL Model Law 

were limited in their aim to provide a model for States desiring uniformity and harmonization 

of arbitration law. 

IS THERE HARMONIZATION OF UNCITRAL MODEL LAW WITH THE INDIAN 

COURT SYSTEM?  

Harmonization of UNCITRAL Model Law with that of the court system we are here going to 

understand till what extent has both the laws have been in coordination with each other. It is 

important for the domestic laws to accept the UNCITRAL model law so it can make the process 

of adjudication easy and more comprisable11.  It is important to harmony of arbitration and 

domestic arbitration. The UNCITRAL Mode came in 1985 and since then it has been a 

significant success the focus of the act was to bring harmony between the diverse nations India 

is also considered as a model law country. Sec 34(3) of the Indian Arbitration and Conciliation 

Act says that the Indian system is non-extendable outside the Indian Act but at the same time 

Indian laws have to respect the model law as India has accepted it. To understand whether there 

is a harmony between the court system and that to the model law. We will also get glimpse of 

how the UNCITRAL Model Law are accepted by various countries.  

Due to the disparity of domestic law there was a requirement of UNCITRAL Model the model 

law has also looked into the matter where various laws of various countries are different. 

Thereby it would be easy to adopt the law12. The model law at the same time delimit the court 

assistance and supervisory in the recent amendment that is related to the arbitration law it states 

the intervention of the court won’t be there the parties to the arbitration takes a decision that 

 
11 https://indianlawportal.co.in/uncitral-model-law-international-commercial-arbitration/ visited on 11/11/22 at 

5:30 
12 https://link.springer.com/chapter/10.1007/978-981-16-2634-0_2 visited on 12-11-2022 at 5:05 
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they will not involve the judiciary to understand this article 5 can be read that says that ‘’no 

court not to intervene in the matter that is governed by this law. 

It is to be noted that in Article 7(1) of the Model Law, no changes have been made by the 

Amendment in 2006 and the original definition of arbitration prevails. One of the main features 

of an ‘arbitration agreement’ is its binding nature on the parties. In the case of Jagdish 

Chander v. Ramesh Chander & Ors. (2007), the Supreme Court observed that the words 

used in the agreement should state a determination and obligation to go for arbitration and not 

the possibility of the parties to arbitration in future. Any agreement made with the possibility 

rather than an obligation will not be a valid and binding arbitration agreement. Article 9 of the 

Model Law is not provided for the parties but to the courts of a given State and it states the 

principle of interim measures of protection that may be exercised from the courts. 

CONCLUSION 

It is important to apply the model law so that there is uniformity irrespective to the nationality 

of the litigant.  The UNCITRAL Model Law gives a set of procedure and rule upon which the 

parties conduct their proceedings that is arising out of their commercial relationship. The law 

leads the states towards settlement of dispute. For this settlement purpose, the UNCITRAL law 

acts effectively on application as it includes provisions having multiple party arbitration 

procedures.  The model law isn’t compulsorily applicable to states however, they may follow 

model law by way of incorporating the same to their domestic laws. It is being brought forward 

that Article 9 of the UNCITRAL Model Law and Section 9 talks about the relation with India  

about the agreement and the measure that are taken by court. Given the growing importance of 

arbitration in resolving international disputes between international and national parties, 

arbitral tribunals should be empowered to grant interim measures of protection. However, the 

amended Model Law (2006) was not clear, but the intent of Indian legislation in this regard is 

commendable. 
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