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ABSTRACT 

A welfare state welcomes a wide growth in a government’s authority which 
stands as the essence of any welfare state. For an expansion in the authority 
of the government present, there is a requirement of delegation of powers, 
function and authority in order to ensure effectiveness in the administration 
procedure. The very same delegation of power stands interrogative when it 
comes to its constitutionality. This question is indeed natural and original in 
form. In case the Constitution of a specific country is silent regarding the 
definite limit of the delegated legislation, the responsibility of the same lies 
on the courts to decide. There is a presence of clear silence on the part of the 
constitution of countries like the USA, Canada, India, Australia, and South 
Africa in this context. While in the UK large volumes of administrative rule-
making is not subject to parliamentary scrutiny but there are statutes to check 
the permissible limits of the same. In the case of India, the constitutionality 
of administrative rule-making should be subject to discussion under the 
umbrella of two different periods ranging from the Privy Council to that of 
the present apex court, the Supreme Court of India. The article further deals 
with the weapon of constitutionality with light to India in depth. 

Keywords: Constitution, Delegated Legislation, Administrative rule-
making, Constitutionality.  
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INTRODUCTION 

According to Black’s Law Dictionary, ‘Delegation’ is as an act of entrusting a person with the 

power or empowering him to act on behalf of that person who has given him that power or to 

act as his agent or representative. ‘Delegated legislation’ means exercising of legislative power 

by an agent who is lower in rank to the Legislature, or who is subordinate to the Legislature. 

In contrast to this increasing legislative activity, the legislatures are not able to find adequate 

time to legislate on every minute detail. They have limited themselves to policy matters and 

have left a large volume of area to the Executive to make rules to carry out the purposes of the 

Legislature. In such types of situation, the system of delegated legislation comes into the role. 

Therefore, the need for delegated legislation is justified on the grounds of to decrease pressure 

upon time of Parliament,1 flexibility,2 experiment, technicality, emergency, adaptability and 

speed.  

According to Mukherjea J,3 “Delegated legislation is an expression which covers a multitude 

of conclusion. It is an excuse for the legislators, a shield for administrators and a provocation 

to the constitutional jurists……” 

According to Salmond,4 legislation is either supreme or subordinate. Whereas the former 

proceeds from sovereign or supreme power, the latter flows from any authority other than the 

sovereign power, and is, therefore, dependent for its existence and continuance on superior or 

supreme authority.    

GROWTH OF DELEGATED LEGISLATION IN INDIA   

Pre-Constitution Period 

R. v. Burah5 is the leading case which lead to introduction of delegation legislation in India. 

Under Sec. 9 od Act XXII of 1869, the Lieutenant Governor was empowered to extend mutatis 

mutandis all or any of the provision of the act applicable to Khasi, Jaintia and Naga Hills in the 

Garro Hills and to fix the date of such application. By notification dated 14 October 1873, the 

Lieutenant Governor extended all the provisions to Khasi and Jantia Hills. The HC of Calcutta,6 

 
1 Report of Committee on Minister’s Powers, (1932) 23 
2 See, for detailed discussion, “Henry VIII clause (Removal of difficulties)”,93. 
3 Quoted by Chakravarti, Administrative Law (1970) 166 
4 Salmond on Jurisprudence (12th edn.) 116; Craises on Statute Law (7th edn.) 297-298 
5 (1878) LR 3 AC 889: (1877-1878) 5 IA 178 (PC) 
6 Empress v. Burah, ILR (1877) 3 Cal 63: 1 CLR 161 
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upheld that the Sec. 9 of the Act was ultra vires the powers of the Indian legislature, who is a 

delegate of the Imperial Parliament and therefore, further delegation (sub-delegation) was not 

permitted.7 On appeal the Privy Council reversed this decision and held that Indian legislature 

was not agent or delegate of the Imperial Parliament and said that it was only a case of 

‘conditional legislation’ as the Governor was not authorised to pass new laws, but merely to 

extend the provisions of the Act enacted by the competent legislature upon fulfilment of certain 

conditions.8 

In Jatindra Nath Gupta v. Province of Bihar,9 the Bihar Maintenance of Public Order, 1948 

was to remain in force for one year. However, the power was conferred on the Provincial 

government to extend the operation of Act for further one year. The Federal Court held that the 

power to extend the operation of Act is a legislative act and therefore could not be delegated. 

Subsequently, in Sardar Inder Singh v. State of Rajasthan,10 the SC upheld a similar provision.  

Post-Constitution Period 

Delhi Laws Act, 1912, re11was the leading case on delegated legislation after constitution came 

into force. A reference was made to SC by President of Indi under Article 143 of Constitution 

on whether the delegated legislation possible? If yes, to what extent? 

The Central Government was authorised by Sec. 2 of the Part C States (Laws) Act, 1950 to 

extend to any Part C State with such modifications as it thinks fit, any enactments in force in a 

Part A State. The SC called upon the legality of the aforesaid provision. The majority of seven 

judges bench held the provision valid subject to two limitations:  

1. The executive cannot be authorised to repeal a law in force and thus, the provision 

which empowered the Central Government to repeal a law already in force in the Part 

C State was bad.  

2. By exercising the power of modification, the legislative policy should not be changed, 

and thus, before applying any law to the Part C State, the Central Government cannot 

change the legislative policy.  

 
7 See, for detailed discussion, “Sub-delegation”, 109. 
8 See, for detailed discussion of “Conditional legislation”, 105. 
9 AIR 1949 FC 173: 1949 FCR 595 
10 AIR 1957 SC 510: 1957 SCR 605: see also, “Conditional legislation”, 105. 
11 AIR 1912 SC 332: 1951 SCR 747 
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In this case the SC lays down three important tests that must be fulfilled for a legislative 

authority to delegate duties. They are as follows: 

i. Matter of delegation must be within the scope of legislative authority. 

ii. Power of delegation must not negate instruments created by the legislature. 

iii. Doesn’t create another legislative body having the same duties  and functions of 

discharge. 

CONSTITUTIONALITY OF DELEGATED LEGISLATION   

Position in U.S: Delegated legislation is not allowed theoretically in the constitution of the 

USA because of the two reasons. These are, “Separation of Power” and “Delegatus non potest 

delegare”. It is the principle of Separation of Power that ensures no encroachment among 

departments of the government and therefore the instance of delegation of legislative power 

does not arise. It was in the case of Field v. Clark,12 that it was observed by the Supreme Court 

of America that the power entrusted to one department should only be exercised by that 

department without interfering in the power or area of another person. The framers of the 

American Constitution were imbued with the political theories propagated by John Locke and 

Montesquieu. John Locke has said, “The legislature cannot transfer the power of making laws 

to any other hands: for it being but a delegated power from the people, they who have it cannot 

pass it over to others. The legislature neither must, nor can, transfer the power of making laws 

to anybody else, or place it anywhere but where the people have.”  

Montesquieu had developed this doctrine of separation of powers. According to him, “one 

person cannot exercise all the three powers of the government i.e., the Judiciary, the 

Legislature, and the Executive. The Legislature should make laws and should not enforce or 

administer it. Similarly Executive should not interfere in the work of Judiciary and Legislature 

and Judiciary should be free from Executive and Legislature. All should do their work 

separately.” 

The acceptance of the doctrine of the separation of power is already showed in the Article 1, 2 

and 3 of the U.S Constitution. They says that the power to make legislation has been given to 

the Congress, executive powers given to the President of the USA, and the judiciary power of 

the United States is vested in the hands of Supreme Court and also it might be given to lower 

 
12 143 U.S. 649 (1892) 
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court from time to time on the ordain of the Congress. In Wagman v. Southard,13 Chief Justice 

Marshall observed that the line has been not drawn between those subjects which were 

important and, therefore, regulated by the Legislature itself and those subjects of lower interest 

which were given to the Executive for filling the details in the structure of that legislation. So, 

the delegated legislation in America has not been accepted in principle but in practice, the 

Legislature has entrusted the power of law-making to the Executive. 

Position in England: The doctrine of parliamentary sovereignty is the core element of the UK 

Constitution. Parliament in England has wide powers of delegating its legislative power to the 

Executive or other subordinate bodies. Sir Cecil Carr14 has observed that the truth is that if the 

parliament is not willing to delegate the law-making power, the Parliament is unable to provide 

quality and kind of legislation the modern public wants. It can be well inferred that limits of 

the delegated legislation is laid down in the statute itself and therefore the executive has to 

work within the very same permissible limit. This becomes an indispensable element in the 

United Kingdom’s administration procedure in order to ensure the functioning of Judicial 

Review. 

C.K. Allen observed, “Nothing is more striking in the legal and social history of the 19th century 

in England than the development of subordinate legislation.”15  

Maitland also said, “Year by year the subordinate Government of England is becoming more 

and more important. The new movement set in with the Reform Bill of 1832: it has gone for 

already and assuredly it will go farther. We are becoming a much governed nation, governed 

by all manners of councils and boards and officers, central and local, high and low, exercising 

the powers which have been committed to them by modern statutes.”16   

Position in India:  in the pre-constitution period in Queen v. Burah,17 only Conditional 

Legislation has been validated by the Privy Council and therefore delegated legislation is not 

permitted unless certain conditions are fulfilled. In King v. Benori Lal Sharma,18 Condition 

legislative was again applied by the Privy Council. In this case the validity of the Emergency 

Ordinance given by Governor-General of India was challenged inter alia. He was setting up 

 
13 23 U.S. 10 Wheat. 1 1 (1825) 
14 Committee on Ministers’ Powers (Donoughmore Committee) report  
15 Law in the Making (1993) 531 
16 Cited by C.K. Allen, Constitutional History of England, 501  
17 (1878) ILR 3 Cal 64 
18 (1945) 47 BOMLR 260 
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special criminal courts for particular kind of offences but for the settling of any court, power 

has been given only to the Provincial Government. The judicial committee held that this is not 

delegated legislation. Privy Council also held that it is an example of an uncommon legislative 

power by which the local application of the provision of State determined by the local 

administrative body when it is necessary. 

But after post-constitution period, in the case of Raj Narain Singh v. Chairman, Patna 

Administration Committee Air,19 the Supreme Court of India upheld the delegation of power 

given to the executive by the legislature.  

Position in Australia: It was the case of the Victorian etc. Co. and Meakes v. Digian,20 where 

the court rejected the doctrine of separation of powers over delegation of legislative power. 

Therefore the validity of such power was also subject to scrutiny before its final effect. 

Position in Canada: What appears in the case of this country is that the only limitation with 

regard to the delegation of legislative power is the responsibility on the part of Parliament to 

delegate only those powers which can be recalled by it when necessary. 

Position of South-Africa: When there is law-making on the part of the provinces, the 

requirement of the same is delivering the function with accordance to the parent act. This acts 

as a role of constitutionality in the case of South Africa’s administration. 

UNCONSTITUTIONALITY OF EXCESSIVE DELEGATION   

The factors which are required to be considered in case of excessive delegation are: 

a. The exposition of the law at hand;  

b. Grounds of application of the statute along with its Preamble;  

c. Scheme of the law; 

d. The facts and circumstances serving as a background for the law to be enacted. 

These grounds were decided in the case of St. Johns Teachers Training Institute v. National 

Council for Teacher Education,21 that helps to decide whether a particular legislation amounts 

to excessiveness or not. When a statute is under the challenge to prove the constitutionality of 

the same, it should not be arbitrary by nature and function and therefore should also not be 

 
19 1954 AIR 569, 1955 SCR 290 
20 4S C.L.R. 73 
21 (2003) 3 SCC 321 
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violative with any provision of the constitution. The necessary requirement that needs to be 

abided by is the principle of reasonableness that is Article 14 and Article 19 of the Indian 

constitution. It is therefore settled that any rule- making function which acts as a prejudice for 

any person without the authority or rule of law is to be declared invalid by its nature itself. The 

Re Delhi Laws Act case was a landmark case in which excessive delegation of legislative 

powers was held unconstitutional, but delegation within set limits was constitutional. 

GROUNDS TO DETERMINE THE CONSTITUTIONALITY OF DELEGATED 

LEGISLATION   

It was the case of Indian oil Corporation v. Municipal corporation, Jullundhar,22 where the 

court decided that any delegated legislation should be consistent with the parent act and 

therefore should not violate any legislative policies of the same. To be precise the court hinted 

in saying that a delegate is not supposed to possess more legislative power than that of a 

delegate. It is solely dependent on the legislature to determine the extent to which there can be 

delegation. Delegation of non-essentials cannot take place, however significant they may be. 

This does not permit the delegation of such matters where the role of the executive is very 

minimum, however important the matter may be. The courts have decided to take any divergent 

statement as a suitable policy for the Act in concern which will be necessary for determination 

of the grounds of constitutionality. 

Unreasonableness is one of the elements necessary to determine the validity of a delegated 

legislation. The Apex court made it clear that the motive behind the delegated legislation is not 

a valid ground to determine the competence of the authority. Rather the court would take into 

concern the relevance and the importance of the context and the background in which the rule 

making power has been used. The Supreme Court adopted the doctrine of proportionality for 

determining the constitutionality of the rule-making power. In its view, this doctrine was to 

curb violation of public interest. 

In Bihar State Govt. Secondary School Teachers Assn. v. Ashok Kumar Sinha,23 the court held 

that the decision produced by the court cannot be turned over by any administrative authority 

by bringing a change in its rules for it would directly amount to contempt of court. This decision 

 
22 AIR 1993 SC 844 
23 [(2014) 7 SCC 441 
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hinted that the court would not leave any scope for the establishment of excessive delegated 

legislation. 

Article 245 of the Indian Constitution lays down that the potential of delegation which is it 

being a constituent ingredient of the legislative power. Therefore the object of constitutionality 

is not to restrict the functioning and the aim of delegated legislation but to act as a filter to 

avoid unnecessary conflicts in the administrative mechanisms. 

In the case of Kerala Education Bill,24 the court upheld delegation to government as not to be 

“unguided” and “unconstitutional” by nature by relying on two grounds which ensures 

protection: 

1) Laying down of the preferred rules before the legislature. 

2) Legislature is required to pass a resolution before the government takes an action which 

shall indicate that the legislature has not abdicated its role. 

DELEGATED LEGISLATION UNDER THE CONSTITUTION OF INDIA    

Although the concept of delegated legislation was not mentioned specifically in the Indian 

Constitution it can be understood by interpreting Article 312 of the given Constitution. This 

Article gives right to the Rajya Sabha to open a new branch of All India Service with a majority 

of two-thirds majority vote.   

In the case of D.S. Grewal v. The State of Punjab,25 constitutionality of All India Service Act, 

1951 was questioned. The appellant was appointed to All India Service and posted to the State 

of Punjab as Superintendent of Police but was reverted to the post of Assistant Superintendent 

of Police in August 1957 and was posted to Dharamsala in March, 1958. 

In the same month, he was informed that an action has been taken against him under Rule 5 of 

the All India Services (Discipline and Appeal) Rules, 1955. An enquiry committee was set up 

against him under the leadership of Shri K. L. Bhudiraja. He then immediately made an 

application under Article 226 of the Indian Constitution before the Punjab High Court 

challenging the constitutionality of the Act and legality of the enquiry against him.  

 
24 1959 1 SCR 995 
25 1959 AIR 512, 1959 SCR Supl. (1) 792 
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K.N. Wanchu, Justice of the Supreme Court at that time, dealing with the power of delegated 

legislation under Article 312 of the Indian Constitution. As the case has been very serious the 

appellant can be removed or compulsorily dismissed from the post by the Central Government 

and therefore Central Government has instituted enquiry against him. There is nothing 

mentioned in Article 312 of the Indian Constitution that takes away the power of delegation. 

In the case of State of Sikkim v. Surendra Sharma,26 the Directorate of Survey and Settlement 

of Government of Sikkim created and advertised for certain temporary posts. Respondent got 

selected and was appointed in different capacity. After the survey work got completed some of 

the employees got terminated from the job. In 1982, some of the employees, who were ‘not 

locals’, filed a writ petition in the High Court of Sikkim challenging the decision of the 

Government asking why it has fired the employees from the service on the ground that they 

were not locals. 

It was held that the termination of the employee solely on the ground that he is not local is 

impermissible under Article 14 and 16 of the Indian Constitution. It was held that all rules and 

legislations created under the power which is granted under sub-clause (k) of the Article 371F 

constituted subordinate legislation. This article was added to the Constitution through the 36th 

Constitutional Amendment.  

CONCLUSION   

The judiciary prefers the mechanism of delegated legislation and therefore to avoid insurrection 

in the administrative process, the requirement of constitutionality of the rule-making power 

comes to play. In spite of the fact that there are no express arrangements in the Constitution of 

India to allow the appointment of authoritative power, the legal pattern saw in regard of 

assigned enactment is as per the aim of establishing fathers our Constitution whose principal 

concern was the flexibility of the Constitution with changing needs of the time. The 

Parliamentary control over delegated legislation in USA and India is not as effective as in UK. 

In UK the laying off procedure is followed effectively because there all administrative rule-

making is subjected to the control of Parliament through the Select Committee on Statutory 

instruments. In India the control is not very much effective. There are no statutory provisions 

regarding laying of delegated legislation. Delegated legislation has become essential and must 

 
26 1994 AIR 2342, 1994 SCC (5) 282 
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be implemented with safeguards that are delivered by determining the constitutionality of the 

same. 
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