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            With the emergence of “intellectual property right numerous endeavors were made 

through international agreements to safeguard intellectual property rights. “It is established 

principle of ubi jus ibiremedium meaning thereby where there is right there is remedy. Further 

a jural cognate of right is duty1, thereby with recognition of rights of a author, whatsoever name 

called it casts a duty on the Sovereign to protect those rights..” 

As an attempt to harmonize copyright norms across the globe, WIPO has drafted copyright 

treaty in 1996. WIPO (World intellectual property organization) is one of the sixteen 

specialized agencies of the United Nations system of organization having headquarter at 

Geneva. It has successfully maintained to enhance respect for intellectual property throughout 

the world, and has foster industrial and cultural development by stimulating creative activity 

and the dissemination of literary and artistic works. “Along with it there has always an ongoing 

tussel between dissemination and protection. In all intellectual property laws there are always 

certain exceptions provided in its concerned legislation.” In this research work researcher has 

undertaken to study provisions for limitation and exceptions under copyright law for library. 

Emphasis will be laid ,,on WIPO initiatives and attempt is made to study rights and protection 

being availed to Library under Indian Copyright law. 

“Library as a gateway for information has always been a learning place and partner in 

the lifelong learning process. Library teaches us how to access, store, retrieve and use 

information. That’s why library services are considered as an exception under copyright law. 

The statute makes a compromise among conflicting interests, typically permitting libraries to 

make certain uses of copyrighted works, while setting limits and conditions to protect the 

interests of copyright owners, publishers, and other right holders.” Effort has been made to “ 

 
1Singer. Joseph William, The Legal Rights Debate in Analytical Jurisprudence from Bentham to Hohfeld, 

1982 Wis.L.Rev. 975, 986-87. 
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discuss about the feasibility and future of library exceptions.” 

Libraries these days are struggling with issues that are in fact beyond the reach of  

current law, such as large-scale digitization of collections and automated harvesting and 

collecting Internet-based resources. Hence there is need to wider interpretation of laws 

concerned with copyright so as to make harmonize author’s right along with public interest.” 

THE WIPO COPYRIGHT TREATY 

“”Tracing the advent of schema of Negotiations, it may be apt to cite Negotiations of 

1996, conducted under the auspices of WIPO, resulted in the shape of WIPO Copyright 

Treaty (WCT).2”WIPO was a specialized agency of the United Nations system of 

organizations in1974.It was established by a convention signed at Stockholmon July14,1967 

and entitled"Convention Establishing the World Intellectual Property Organization" .The 

WIPO Convention entered into force in 1970.Initially the document was a “special 

agreement” “of the Berne Convention offered in December 1996” “ for adoption by the 

member states of Berne. The WCT was relatively brief, but it inculcated various important 

provisions for the very first time. A few provisions are central to this study. Foremost is 

Article 10(1) of the WCT, which reaffirms the authority of countries to develop exceptions 

to the rights of copyright owners, in terms parallel to the three-step test of Berne 

Convention.” 

The Standing Committee on Copyright and Related Rights (SCCR) was set up in 1998-

99 biennium to examine matters of substantive law or harmonization in the field of copyright 

and related rights. Laying special emphasis on library we can find that provisions regarding 

right to reproduction and library services vary according  to national law. There can be 

following cases- 

1. No Library Exception; 

2. General Library Exception; 

3. Preservation or Replacement; 

4. Private Research or Study – Making Available on the Premises; 

5. Anti-circumvention of Technological Measures – Exceptions for Libraries.  

 
2World Intellectual Property Copyright Treaty, Dec. 20, 1996, Treaty Doc. No. 105-17.” 
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Hence Standing Committee on Copyright and Related Rights (SCCR) has identified 11 topics 

related to libraries and archives,,and has put these all in its agenda of work to name few- 

preservation, right to reproduction, library lending,parallel, importation,cross borderuse orphan 

work,limitation upon liability of libraries technological measures.” 

RIGHT TO REPRODUCTION UNDER COPYRIGHT LAW 

Copyright is a .bundle of rights, “one such right is “right to reproduction”. It enables 

copyright owner to restrict “others from making copies of their works without their permission. 

Right to control the act of reproduction is nonetheless most basic rights granted by copyright 

legislation. Reproduction means, reproducing the original exactly or copying a substantial part 

of the original work  For an example unauthorized acts which are prohibited under this act 

include photocopying a book, copying of software program, using design or cartoon character, 

incorporating  a portion of another’s song. If any person without authority commercially 

exploits” author’s work for profit, such act would amount to infringement of copyright. 

However certain form of reproduction has been validly permitted by recognizing them 

as exemption these exemptions are known as limitations or “exceptions to rights. Objective 

behind these exceptions is to enable the work for certain public purposes for encouragement of 

private study and research and promotion of education..“Simultaneously, it has to be ensured 

that these exemptions are not pushed too far. “There has been an increasing preoccupation with 

exceptions and limitations to copyright protection, and the circumstances in which this should 

be allowed.”Limits to absolute protection are rightly set by the public interest”.3“But what is 

meaning and scope of “public interest” and how are these limits” of “absolute protection” 

determined is subject matter of analysis. This issue was well explained through the “three-step” 

“test under the Berne Convention and later international agreements,” notably the Agreement 

on Trade Related Aspects of Intellectual Property Rights (“the TRIPS Agreement”) and the 

WIPO Copyright Treaty (“the WCT”). It is Berne Convention which “ provides the starting 

point for any consideration of the subject-matter and rights that must be protected, as well as 

the qualifications that may be provided to this protection under national laws.”The Berne 

“Convention provides the template against which standards of protection, and exceptions to 

those standards, are to be measured.” 

 
3Actes 1884, 67 (closing speech to the 1884 conference).Baum, A, The Brussels Conference for the Revision of 

Berne Convention, Library of Congress, Washington, DC, 1949, (trans by W Strauss from [1949] GRUR 1), and 

Koumantos, G, ‘Le droitd’auteur et la rémunerationéquitable’ [1983] GRUR Int 424. “” 
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BERNE CONVENTION:“THREE STEP TEST” 

“Article 9(2) of Berne Convention”: “It shall be a matter for legislation in the countries 

of the Union to permit the reproduction of such works in certain special cases, provided that 

such reproduction does not conflict with a normal exploitation of the work and does not 

unreasonably prejudice the legitimate interests of the author.” 

The separate “steps” for the test are required to be analyzed “in detail, and the following 

interpretations thereof are proposed”:- 

THE FIRST STEP – “REPRODUCTION MAY BE PERMITTED IN CERTAIN 

SPECIAL CASES” 

Here “Certain”  means“known and particularized, but not explicitly identified”, 

“determined, fixed, 4This term means that “an exception or limitation in national law must be 

clearly defined. However, there is no need to identify explicitly each and every possible 

situation to which the exception could apply, provided that the scope of the exception is known 

and particularized. In present days internet has opened up access to knowledge, lawmakers 

have put greater focus on protecting the rights of copyright holders and have not been as clear 

on defining the limitations and exceptions available to the public.” 

Fair use exception would be a ‘special case’ because fairness itself is a special case. 

“Fair dealing is available as a “limitation and exception to the exclusive right granted by 

copyright law to the author of a creative work. It permits reproduction or use of copyrighted 

work in a manner, which,”in absence of exception carved out would have amounted to 

infringement of copyright”The defense of "fair dealing" “initially originated and emanated as 

a doctrine of equity which allows the use of certain copyrightable works, which would 

otherwise have been prohibited and would have amounted to infringement of copyright. The 

main idea behind this doctrine is to prevent the stagnation of the growth of creativity for whose 

progress the law has been designed. This doctrine is one of the most important aspects of 

Copyright Law which draws a line between a legitimate, bonafide fair use of a work from a 

malafide blatant copy of the work..” 

 “”This is the reason why this doctrine was explicitly enshrined in Article 13 of the 

TRIPS (Trade Related Aspects of Intellectual Property Rights) which runs as 
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follows””- "Members shall confine limitations or exceptions to exclusive rights to certain 

special cases which do not conflict with a normal exploitation of the work and do not 

unreasonably prejudice the legitimate interests of the right holder.” 

Since “all the member countries of WTO are obliged to comply with the Berne Convention on 

Copyright as well as the articles of”TRIPS,”  hence, “this doctrine has been given place in 

almost all the Territorial Copyright legislations of the member countries”. Under U.S laws 

scope of “fair use” is open hence it has quite wide ambit. Whereas as in U.K and Indian laws 

scope of fair dealing work is strictly limited to specified actions. 

In course of time , India has underwent “tremendous technological ameliorations but still 

procures a very limited scope in the law of fair dealing.” 

Fair dealing laws vis-à-vis India 

The laws relating to fair dealing have been incorporated in Section 52 of The Copyrights 

Act,”the fair dealing approach followed in India is clearly limited towards the purposes of 

1. “private or personal use, including research,5 and education,6””” 

2.  “criticism or review,7” 

3. “”reporting of current events and current affairs, including the reporting of a 

lecture delivered in public.8” 

“ “As the Indian Copyright Act does not defines the term” "fair dealing" , “the courts 

have on various occasions referred to the authority English case Hubbard v Vosper9on the 

subject matter. The words of Lord Denning in this case lay down a much descriptive outline of 

fair dealing-:” 

“”It is impossible to define what”is ‘fair dealing’. It must be a question of degree. You must 

first consider the number and extent of the quotations and extracts.... then you must consider 

the use made of them....Next, you must consider the proportions...other considerations may 

 
5 Sec. 52(1)(a)(i) of the Copyright Act 1957 
6 "Publishers lose copyright case against DU’s photocopy shop". Hindustan Times.Retrieved 19 

September 2016. 
7 Sec. 52(1)(a)(ii) of the Copyright Act 1957. 
8 Sec. 52(1)(a)(iii) of the Copyright Act 1957. 
9(1972) 1 All ER 1023. 
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come into mind also. But, after all is said and done, it is a matter of impression.” 

““The Indian laws’ related to”"fair dealing" “is always considered rigid and conventional as it 

provides an exhaustive list and any use falling out of the statutory list is considered as an act 

of infringement.”” 

“ “Though the courts in India have adapted the US approach from time to time in its 

decisions”, the overall defense of fair dealing available in our country is yet to be examined, 

enlarged and defined.the phrase” “certain special cases” should not receive a normative 

interpretation, There cannot be certainity  while protecting  and expanding the “use of copyright 

exemptions in  areas, such as to protect the blind, education, and the development of new 

Internet services. However, provisions in the TPP and similar trade negotiations that include a 

restrictive three-step test language may work to further entrench unbalanced copyright policy 

that does more harm than good noting that the purpose behind any given exception will fall to 

be tested by the second and third steps of the test.” 

SECOND STEP: LIMITATION MUST NOT CONFLICT WITH ANORMAL 

EXPLOITATION OF WORKS. 

In the context of “works”, “exploitation” “therefore refers to the activity by which 

copyright owners employ the exclusive rights given to them, including the reproduction right, 

to”“extract economic value from their rights to those works”. This will however “lead to 

exclusion of forms of “ exploitation which are presently not part of the author’s normal mode 

of exploiting their work but might well become so in the future.” Hence such  interpretation is 

called which shall take into account these potential forms of exploitation to be taken into 

account. It should be kept in mind that “normal exploitation “ is dynamic concept. To conclude  

dictates  the “ second step means there should not be conflict between an exception and the 

ways in which an author might reasonably be expected to exploit his work in the normal course 

of events.” 

THIRD STEP: DO NOT UNREASONABLY PREJUDICE THE LEGITIMATE 

INTERESTS OF THE AUTHOR 

If any exception that deems to cause some prejudice to the legitimate interest of the authors 

then it will  doubtful whether it would be allowed. However unreasonable prejudice may be 

countered by way of equitable remuneration. Which is in practice found in form of compulsory 

https://www.ijllr.com/
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license.“Legitimate interests of the author” “includes both economic and personal (moral right) 

interests of the author and successors in title. This involves some consideration of the normative 

aspects of these claims.”In today’s digital age the concept of world has been broadened to the 

term international community and where the emergence of technology associated to internet 

has grown till the point where it is now being called as a way of life, there the concept of 

unreasonable prejudice appears as a boulder in recognition for the author or right holder itself. 

CRITICAL ANALYSIS OF THREE STEP TEST:- 

The“ three-step test negates the balance between exclusivity and access that should be 

inherent in any mature copyright system. Cumulative application of the three steps, as its 

wording requires, heavily tilts the balance in favor of the right holders.” At present digital 

collections are better because they are dynamic,changeable, constantly updatable and available 

anytime,any place, anywhere. Hence in todays digital environment this test fails to cater 

legitimate need of both copyright owner and public at large. The general observation is that the 

Three Step Test necessitates a reform calling a broader spectrum which goes hand in hand with 

today’s rapid developing copyright and digital societies 

COPYRIGHT BALANCES INTEREST OF  BOTH AUTHOR AND USER RIGHT 

Objective behind development of copyright law is to render protection to both authors 

and publishers right. Copyright has“”initially been formulated to grant economic right to those 

who have put efforts in creative work like fine arts, writing or composing and yet balance these 

individual with social interests,copyright” is the legal concept that concern right to copy. 

Copyright protects the labour skills and judgments that some author,artist or some creator 

expends in the creation of an original piece of work whether””it is as called 'literacy piece of 

work a painting,a photograph TV Programme or any other created work.Copyright is a legal  

protection for a limited period against“composing and yet balance these individual with social 

interests,copyright” is the legal concept that concern right to copy.    

The importance of Intellectual Property Rights“recognized only after the invention of 

the printing press which made possible the reproduction of books in large quantities.”Modern 

communication medium,channels and devices are liable to be pirated in large scale, if adequate 

precautions are not exercised.  

“Generally we say that intellectual property law aims at the protection of creation of any creator 

https://www.ijllr.com/
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for granting them certain time limit to control and use.The electronic transmission of 

copyrighted material, without the permission of its rightful owner,is an infringement. So we 

should be aware and  respect the creation of a creator because the creativity of new idea has 

benefits for our society.” 

RIGHTS OF AUTHORS 

“Most of the countries passed copyright legislations only in the 20
th century.After the 

invention of printing press,works of authors were easily duplicated by the printers and the 

authors were not  paid any royalty,therebydeprivingthemoftheirlivelihood.”TheBritish 

Statuteof “Anne which was passed 1710 is one of the earliest known copyright legislations 

of the world. It mandated that the printers to take the consent of the authors before 

replicatingthem. This type of legal protection was later extended to other works such as 

photographs, maps, sound recordings,cinematograph films etc.” 

The“Copyright Act, 1957 provides both economic and moral rights to authors.” 

➢ Economic rights –These are rights which enable the author to commercially exploit his 

creation.” 

➢ Moral “rights – Those rights which relate to protection of personality of the author and 

integrity of this work and similar matters.10 

 “These rights have been recognized by the Berne Convention,1886 , the TRIPS and 

various domestic laws. A notable change brought under the TRIPS is that the Member States 

do not have any obligation to protect” moral rights of authors the obligation is confined to 

economic rights as per Article 9 of TRIPS.”The economic rights of the author are enumerated 

in Section 14, mainly and the moral rights are provided via Section 57 of the Copyright Act, 

1957”. “Digitization “technologies are also improving day by day making it easier to turn  

analog content into digital content. Major digital library initiatives in the world such as Project 

Gutenberg and the “Million Book Project belong to the turned digital library kind. With   

regard to copy right issues, digitizing “out of copyright” “material and institution owned 

copyrighted material such as dissertation and thesis is easier but obtaining permissions from 

 
10 “This is known as the ‘Doctrine of sweat of the Brow ‘,whereby a work is given copyright protection protection 

if the author has applied ‘labour, skill or judgment ‘ in creating work irrespective of the level of originality in the 

work irresepective of the level of originality in the work. Envolved from the decision of Ladbroke v. William 

Hill,[1964] 1 All E.R 465” 
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copyright owners of other desired materials is a daunting task.”” 

ECONOMIC RIGHTS OF AUTHORS 

As per Article 9 of TRIPS obligation is confined to economic rights .In India the 

economic rights of the author are enumerated under Section 14 of Indian Copyright Act. 

“Economic rights –These are rights which enable the author to commercially exploit his 

creation” 

“This principle of balancing the exclusive right of the author or publisher in the work 

with the  public interest can be concluded from cumulative effects”of many concept. “One of 

the fundamental concept of copyright is that it applies to expression alone “and not ideas.” 

Hence there is no copyright in ideas or scientific principle or historical facts. “An idea,” 

principles or historical”fact is common property cannot be subject – matter of copyright of a 

particular person.11 

“Copyright is not perpetual right rather its protection is restricted by time.that period 

can vary from one nation to other. As per Berne convention” minimum term of “protection of 

literary and artistic works , the minimum term of protection ,which every country is obliged to 

provide is life term of the author plus 50 years.12In India this period is life term of author plus 

60 years.”13 

“There can be other means to ensure the balance of rights like imposing limitation on 

the exercise of exclusive rights. It can be done through provision of “compulsory licenses in 

certain cases, and by totally exempting certain uses from the purview copyright. For example 

Copyright Act under Section 31 provides that Copyright Board can grant license upon 

application for publication in certain cases, such as”work withheld from the public and subject 

to certain conditions.14  In such cases payment of certain royalty is generally prescribed 

condition” 

MORAL RIGHTS OF AN AUTHOR 

“The copyright law of India gives moral rights to the authors of an original lliterary 

 
11RG Anand v M/S Deluxe Films and others, A.I.R 1978 S.C 1613. 
12Article 7 of the Berne Convention. 
13 Section 22-29 of the Copyright Act. 
14Ss31A,32 and 32 A of the Copyright Act.  
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work.Moral rights under the Indian“Lawhave been conferred upon the authors of an original 

work,and include the combination of three rights,viz. Right of Publication; Right of 

Paternity; and the Right of Integrity. It is significant to note that moral rights stand 

independent of the economic rights flowing through authorial creations, and vests with the 

author even after the transfer of his copyright.” 

“The author of a work has the right to claim authorship of the work and to restrain or 

claim damages in respect of any distortion, mutilation, modification or other act in relation 

to the work, if such distortion, mutilation, modification or other act is prejudicial to his 

honour or reputation. Moral rights are available to the authors even after the economic rights 

are assigned.” 

The author has a right to restrain infringement or claim damages for infringement of 

the copyright.15 Section 57 provides an exception to the rule that after an author has parted 

with his rights in favour of a publisher or other person, the latter alone is entitled to sue in 

respect of infringement. These rights are independent of the author’s copyright and the 

remedies open to the author under section 55 (relating to infringement of a copyright) “This 

section prohibits any distortion, mutilation or other modification of the author’s work.” The 

words “other modification” are ejusdem generis with the word “distortion” and “mutilation”. 

The modification “should not be so serious that the modified form of the work looks quite 

different work from the” original. “Modification” in the sense of the perversion of the 

original, will amount to distortion or mutilation. 

VICARIOUS LIABILITY OF LIBRARIAN TOWARD COPYRIGHT HOLDER 

We are living in the InformationAge,where information is a vital resource.There are 

various means through which a person can gain information. One of the best sources of 

information is a book. Books are the unparalleled instruments for setting down man's 

knowledge and wisdom. Libraries are the voices for the“public good”. But, in the digital 

millennium libraries are moving “from the physical medium to the digital, library staffs are 

increasingly confronted with the challenges of addressing copyright and other intellectual 

property rights(IPR)issues related to digital information. Copyright has become a hot topic 

and a vexing issue for all those who have a stake in scholarship and scholarly 

 
15 Section 57 Indian Copyright Act,1957 
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communication.” 

Hence there is need to balance these  conflicting interests so that libraries and library 

services can proved to be  of optimum use for public at large especially in context of 

academic research scholarship and to society. 

COPYRIGHT MATERIAL AND LIBRARIES 

 Libraries are the key intermediaries in providing information to the users and the 

librarians,are the managers to provide different types of information resources through 

different channels. Information could be categorized as published, unpublished, print and non-

print works. “As a facilitator, the librarian has connected to authors, publishers, aggregators, 

distributors, vendors, and users and so on.The toughest task for librarian is to balance copyright 

anduse of copyrighted material within the purview of laws. The librarian can ensure the 

reputation of organization and may avoid misuse of copyrighted material by its stakeholders 

by creating awareness about copyright laws. As per the law the person who has infringed the 

material is solely held responsible for his act. Violating copyright laws would lead to legal 

disputes between Copyright holder, publisher, distributor, vendor, aggregator and user or stake 

holder of concerned institution. Utmost care should be taken during subscription and its 

agreements with regard to any kind of electronic resource procurement, and better to consult 

legal expert during the process. Librarian need to ensure protection of copyrights while 

providing library access to public.” 

VIRTUAL LIBRARIES 

Technological advancement has led to new form of library came to known as ‘virtual 

library’. It is not within four walls like our traditional libraries. These libraries have online 

database, user can access information at any place at any point of time. Examples of virtual 

library operating are Google Books project, Project Gutenberg16, Internet Archive, and its open 

library initiative.17 

LIBRARYAND FAIRDEALING 

In above mentioned parameters, it can be said that library may make are production of 
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copyrighted work with out prior permission of owner of copyright by the virtue of fair dealing 

provision. First parameter of fair dealing Purposes enumerated under the Act are eligible to be 

pronounced as fair dealing. Education, research and teaching are few of them. Indirectly, library 

of any educational institution may reproduce any copyrighted material with certain 

limitations.Those libraries which are commercial in nature may not do so,but as far as non-

commercial libraries are concerned much liberty has been bestowed on them. 

Reproduction must have taken place with the view of preservation of material.Another 

Liberty which has been given to the librarian is to make reproduction of copyrighted material 

which has not been available for sale in India.18Librarian may make three copies of such 

material.19 Indian copyright law provides exceptions to libraries for use of copyrighted works under the 

statutory fair dealing provisions of the copyright Act under Section 52 as well as under the judicially created 

fair use exception. Broadly the law permits use of copyrighted works by libraries for the following purposes: 

1. Research and education; 

2. Instructions, teaching and training;                                  

3. Private study; 

4. Enabling access to the disabled; 

5. Activities of education institution; 

6. Review and criticism; 

7. Searching and data mining; 

8. Storage and preservation; and 

9. Access to knowledge. 

LIBRARIAN LIABILITY 

In modern library literature emphasis is laid on one of the interesting aspects of  

librarian job profile The “working definition of a “library exception” “for this report presumes 

that the library or other institution is permitted by the statute to use the work without permission 

from the author, copyright owner, or any other party, and that no payment or other remuneration 

is due for the Libraries were using the facility of inter-library loan for meeting the information 

requirements of the users, now, are adopting the system of document delivery, electronic 

 
18 Section 52(1)(0)of the Copyright Act,1957 
19 Ibid 
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network services, and also supplying of photocopies of the documents in place of 

books/journals. Surveys reveals that, it is becoming almost a routine in the demands of the 

users that they must be supplied the photocopy of the articles which may be turned into the 

demand of supplying the information at their terminals. Since the libraries are functioning in 

order to fulfill their obligatory duty of satisfying the information needs of the users by making 

available each and every information being sought by the users in the best possible way, they 

are joining the resource sharing and networking programmes. These developments are being 

seen by the publishers as suspicion and are not happy to accept these changes in the attitude 

and perception of libraries.” Before the advent of Information and Communication Technology 

(ICT), copyright law was seen as a dull and almost irrelevant area of law relating to information 

provision. But with the use of ICT the copyright laws now have become central point and one 

of the most dynamic and fast moving areas of law. In the present scenario, IPR awareness is 

the key to technological innovations and in the emerging knowledge-based economy; the 

importance of IPR is likely to go further. The awareness among the creators of information and 

knowledge about IPR has become essential in the digital environment because in the digital 

environment it is becoming difficult to prove rights violation whenever they occur. For legal 

experts”, gathering evidence of digital crimes and to maintain its usefulness in a court of law 

are the greatest challenges. Even browsing in a digital environment is a violation of ‘Fair Use’ 

as it is.” 

Amount and substantiality in copying is another parameter to determine the fair use or 

fair dealing is qualitative or quantitative. First of all, amount of work taken is considered. Both 

judiciary and legislature has diverse views. Prima facia amount plays an important role to figure 

out fair use. In case if amount fails to determine the fair use then one has to observe 

substantiality of the work copied.  

COPYING MACHINES ON THE PREMISES 

“Only a few countries have statutory provisions on the issue of liability for infringements 

Committed by library users who make use of photocopiers or other equipment supplied by or 

on the premises of the library. Even though the library and its staff are not making the copies, 

and typically have no control over or knowledge of, the exact activities of the user, the library 

could be accused of” infringement liability under the laws of some countries. For example, a 

library may face allegations of” “contributory infringement” by virtue of supplying the means 

for infringement. 
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“ “Many copyright owners are concerned about digital delivery of copies directly to 

library users. Digital copies can be easily duplicated and shared more widely. Digital copies 

can be storedfor repeat use by either or both of the libraries. In addition, the process of making 

anddelivering digital copies necessarily involves the making of incidental digital copies that 

arecached on various machines and might be accessible to people who have the 

requisitetechnological capabilities. While the research exceptions clearly only allow single 

copies,many librarians believe that these incidental and technologically necessary copies are 

withinfair use. Indian copyright law lacks provision to circumvent techological development.”” 

“”Safeguards and the Expansion of Digital Technologies is ensured in United States unlike 

India The United States Copyright Act permits libraries to make copies of individual journal 

articles, subject to a variety of restrictions and conditions, to give to users at the library. The 

library making the copy may also” send the copy to another library that has requested it on 

behalf of a user at that location.”The law permits the making of copies for the user or researcher 

to keep 

in the name of “interlibrary lending.”  

Delhi University’s Photocopying Case 

“In the year 2012, the prestigious Delhi University and photocopying store on its campus, 

Rameshwari Photocopying Services were accused of having” infringed “the copyright laws 

laid down by the Copyright Act,1957 by publishers Oxford University Press, Cambridge 

University Press and Taylor &Francis. Publisher have alleged “that there production and 

issuing of their publications in the most“illegall and unauthorized manner”by the photocopiers 

at the instance of the University. Delhi High Court refused to grant an interim injunction to the 

plaintiff-publishers and emphatically ruled that making and distribution of course packs to 

students does not amount to copyright infringement as long as the inclusion of the works 

photocopied was justified by the purpose of educational instruction. This can be marked as 

spectacular victory for access to education in India.  

Library services and Copyright:- 
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Action      Permissibility         Comment 

1 

Photocopying copyrighted books or 

materials 

(For research, education and/or 

private study) 

     NA 

  In the course of instructions as part of education 

           Section 52(1)(a) and Section 52(1)(i) 

   a) Parts of books    Permitted   See Para 73 of DU Copyright Case 

  

    b) Photographing parts of  books 

  

  Permitted 

  This include photographing using cameras 

   See Para 78 of DU Copyright Case 

    c) Entire books  Not Permitted 
 Might not be considered fair use or fair dealing unless the book 

is not available for circulation in India 

     d) Articles   Permitted 
Articles include research papers, journal publications, blog posts 

etc 

     e) Charging for photocopying   Permitted 
Reasonable price can include photocopying and assistance 

charges 

2 

 Reproducing copyrighted 

works/materials  
NA 

Materials may include audio or video content such as audio 

lectures, songs, films or documentaries. 

a)  Digital copy for storage 

  

  

Permitted  

 See Section 52(1)(n) of the Copyright Act 

 This exception is applicable only for storage purposes and not for 

distribution 

   
   
  

  

  

 

Issuance and/or distribution of 

Copyrighted books/ materials 

 

 NA 

 

Materials may include audio or video content such as audio 

lectures, songs, films, documentaries. 
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3 

 a)   To professors, students or members    Permitted 

  

                      NA 

  

 b)  To third parties for private use or 

research 
 Permitted 

           See Section 52(1)(a) 

  

 c)  Inter library loan 

  

 Permissible 

  

                    NA 

  

d)  Access to E-books on library platform 

  

 Permitted 

Provided e-books are acquired legally and subject to permissions/ 

restrictions provided in the license agreement, and fair dealing/ fair 

use provisions. 

        

4 

Conversion of copyrighted books/ 

materials into accessible format for the 

disabled 

 NA                          NA 

  

 a)   Creating e-books, audio books, 

Braille books etc from the books available 

in the library 

  

 Permitted          See Section 51(1)(Zb) 

 b) Making copies of materials mentioned 

in (a) 

  

 Permitted                            NA 
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 c)   Issuance/ distribution of copies to 

disabled persons 
 Permitted   For the purposes of private or personal use, education or research 

 d)  Charging for materials   mentioned in 

(a) 

  

 Permitted Reasonable charges to recover the cost of creation 

  
 

    

5 

Performance of copyrighted materials NA   Performance of songs, films, plays, artworks or books  

 a) Performance in events before students, 

staff and parents 
permitted 

See Section 52(1) (j) of copyright act 

  

 b)  Charging for events Not permitted NA 

  
 

    

6 

Translation of copyrighted works/ 

materials 
NA NA 

 a)  For purposes of fair use/ dealing Permitted NA 

 b)  Course packs Permitted NA 

  
 

    

7 

Circumvention OF DRM Measures NA NA 

 a) For purposes of fair use/ dealing Permitted See Section 65(A) 

  
 

    

8 

Making and distributing Course Packs NA NA 

 a)   Master reference copy Permitted 
Master reference copy can include chapters or paragraphs from 

copyrighted books, articles  or any other copyrighted materials 
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 b)   Copies of course pack Permitted NA 

 c)  Selling course pack Permitted 

Reasonable price 

can include photocopying and assistance charges 

 d)  Outsourcing copying/sale of course 

packs 
 permitted 

Reasonable price 

can include photocopying and assistance charges 

e)  Combination of copyrighted and 

public domain works 
Permitted See Section 52(1) (h) of Copyrighted 

 

CONCLUSION 

Essence of library lies in foundation of civilization of any nation. Library along with 

library services have become debatable subject matter in the international copyright regime. 

On one side copyright holder claim economic and moral rights to be enjoyed to the fullest 

extent, public demands for easy access 

The library exception should be judged from the yardstick of its utility to the library 

movement and to ensure the widest possible dissemination and flow of knowledge. Although 

the language of the Library Exception in the Copyright Act seems limiting, it can be interpreted 

in broader perspect . Library Exception - both on a restrictive and an expansive reading  

conform to our international treaty obligations under the Berne convention and the TRIPs 

agreement. In comparison with similar exceptions in other countries, India’s Library Exception 

is somewhat regressive and any legislative interpellation must be only with a view to expand 

existing freedoms under that exception.India has had a strong tradition of fair-dealing 

exceptions to copyright. This has been due to the recognition of the fact that as a developing 

country having the second largest population in the world our national interests lies  in 

promoting human development. In the recent Consumer International IP Watchlist, which 

assessed “how well the copyright laws and enforcement policies of the surveyed countries 
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support the interests of consumers”20, India’s copyright regime was rated first in terms of 

promoting access to information and knowledge. What is also interesting to note in this study 

is that South Korea and China was narrowly placed second and third respectively, and the 

United States was a close fourth on this list. The implication that is hard to miss is that both 

developing countries as well as the “developed” west recognize and accord crucial importance 

to fair-dealing measures in their statutory regimes. One of the key conclusions of the CI Report 

was that “what is more important than a strict copyright system, is a fair copyright system”.  

 Amendments  in Indian Copyright Act is wholeheartedly welcome to accomdate recent 

technological advancement  which has widened the scope of copyright material . However 

condition precedent is that the balance between the maximizing interests of the publishers and 

the legitimate interests of users should not be disturbed. 

 In consonance with international norms, the coverage of our library exception could 

expressly be extended to all libraries, archives and document centers serving a public purpose 

or receiving public funding.  Legislative clarity on the issue would be welcome.  Specific 

limitation on remedies against libraries and librarians can be included in line with international 

norms. 

 

 

 

 

 

 

 

 
20 Consumers International IP Watchlist 2009 (London,UK: Consumers International, April 2009) [accessed 22 

January 2010]. 
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