
Indian Journal of Law and Legal Research                                                                 Volume IV Issue I | ISSN: 2582-8878           

 

 Page: 1 

 

LEGALLY UNIFORM  

Aparna Babu George* & Animesh Mishra** 

 

A few weeks ago, the Chief Minister of Uttarakhand created a stir when he promised to roll 

out the Uniform Civil Code in the state. In the backdrop of the hijab controversy that rocked 

certain districts of Karnataka, this instantly started the oft repeated debate on the UCC and its 

feasibility in the Indian context. 

BACKGROUND 

The debate and discourse around UCC began in the 19th century when the British, having 

acquired territory and armed themselves with revenue collection powers, felt the need to codify 

native laws for better governance. Though these deliberations led to a successful and complete 

codification  of criminal law (resulting in the IPC and CrPC that we use to this day), the same 

cannot be said for civil law. Personal laws of Hindus, Muslims and others were left outside the 

purview of codified civil law, allowing traditions and customs to influence such matters. With 

the passage of time, personal laws have been codified. The Hindu Marriage Act 1954, Indian 

Christian Marriage Act 1872 and the Muslim Personal Law (Shariat) Act 1937 among others 

are examples of this process. However, they more or less deal exclusively with the tradition 

and beliefs of specific communities.   

The idea of UCC is to ensure that the same set of secular, civil laws govern all people in matters 

of marriage, divorce, adoption, maintenance and guardianship. Let’s take the contentious issue 

of maintenance after divorce. If the country had a uniform civil code, irrespective of whether 

one is Christian, Muslim or Hindu, a spouse who is unable to maintain himself/herself after 

divorce shall/ will receive maintenance from their respective partners. One cannot rely on one’s 

religious books or traditions to show that one is not entitled to maintain one’s spouse if they 

don’t have the means to do so themselves. The sensational Daniel Latifi v Union of India1 case 

plugged the loophole created by the ‘Muslim Women (Protection of Rights on Divorce) Act 
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1986. This statute reiterated the stand that Muslim personal law took when it restricted the 

payment of maintenance by the husband to the divorced wife to the period of  ‘iddat’ or for 

three months only. Daniel Latifi2 straightened out the law and laid down that the husband has 

to maintain the wife for life (subject to conditions), aligning it to the law laid out in Criminal 

Procedure Code applicable to all others. This means for the 15 years that the Act was 

operational, gross injustice was meted out to a section of divorced women.   

More distortions are visible in the inheritance laws currently operational over Hindus and 

Muslims, both of which are highly biased against women. A Hindu woman is be governed by 

the Hindu Succession Act 1956. However it was only in 2005 (post an amendment to the Act) 

that a Hindu daughter was entitled to an equal share in her father's property. Even today as per 

Sections 15 and 16 of the Act,  if a married woman dies without leaving a will, her self acquired 

property is inherited by her husband and his heirs On the contrary, when a man dies intestate 

his self acquired property will remain with his heirs. Similarly, under Muslim law a son inherits 

double the share of the deceased father's property vis-a-vis the daughter. A Muslim wife is 

entitled to receive only one fourth share of the property of her deceased husband. These 

distortions in law are too conspicuous in their biases.   

And matters turn grim as we broaden the discussion to include tribals.  Let’s take the the 

Santhals. Owing to their patrilineal social structure, Santhal women are not entitled to inherit 

the property of their deceased father or husband under their customary laws. The idea is to keep 

the property safe in the family as succession takes places only through the males.3 These are 

gross violations of the fundamental rights to equality and equal access.   

The trouble is, these issues more often than not, create conflicts amongst members of a family. 

And the matter finally comes to the courts. The highest courts in the country sit to resolve these 

matters as they come to them either through their appellate or writ jurisdictions.  Courts take 

up valuable time interpreting, gathering evidence and corroborating facts to balance tradition 

and constitutional values. It is this that the UCC can change.  

ROLE OF THE JUDICIARY 
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What it will effectively do is  free up the time and effort of the courts so that it can focus on 

matters that are of greater concern. The Supreme Court has in the past several years been 

preoccupied with peculiar questions, such as:  regulation of religious practices/beliefs (like in 

the Sabarimala controversy4), striking down modes of validating divorce (triple talaq)5, 

identifying essential practices in religions (Ismail Farooqui) so on. For instance, in the past 

owing to the multiple interpretations of the term “essential rituals” in Hindu Marriages, many 

men got away with bigamous marriages. This inevitably led to destitute and abandoned wives6. 

The crucial interpretations of essential rituals suitable to each religious group/sect that 

validates/invalidates marriages was ultimately done by the Supreme Court, which is hardly an 

expert in traditions.  

The court, as an arm of the state, should not be entering into the sphere of religion and leading 

the investigation into such matters. Secularism, which means a complete disassociation of the 

state from the religious affairs of its people, is an important ideal espoused by the Constitution. 

Even in the context of the Indian interpretation of secularism that does not envisage complete 

dissociation, once the laws for civil arrangements have been made common and uniform, the 

state no longer needs to enter and examine religious questions. It can then divert its energies 

and resources to other sectors.   

The Supreme Court in the Minerval Mills v Union of India7 case has held that Fundamental 

Rights and Directive Principles of State Policy form the bedrock of the constitution and that 

one can’t have primacy over the other. The right to Practice One’s Religion under Article 25 is 

a Fundamental Right while UCC is a Directive Principle of State Policy. Therefore, even as 

one harps on the point of Article 25 (which effectively gives citizens the Freedom to profess, 

practice and propagate their religion) as a Fundamental Right, it is not an absolute right and 

has to be regulated.   

CONSULTATION REQUIRED   

Part IV of the Constitution where the Directive Principles of State Policy is placed is not 

judicially enforceable. Hence, the promise of UCC is not binding on the state.  Article 44 says: 
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The State shall endeavour to secure for the citizens a uniform civil code throughout the territory 

of India. The Constituent Assembly debates around this along with the consequent 

Parliamentary debates immediately after independence draw a picture of insecurity, voiced by 

many religious groups over a uniform law changing their customs and rituals. Even today, these 

insecurities come to the fore when the UCC debate is made.   

This is why the government needs to roll out a pre legislation consultation before it drafts the 

bill. This has been adopted by several countries today and has been shown to enhance the 

effectiveness and legitimacy of laws and policies. This will entail onboarding all stakeholders 

in a bottom-up approach for wide consultations, so the legislature gets expert insights. This 

will enable it to draft a bill that truly reflects the aspirations of people. A consultative committee 

comprising of representatives of major religious groups should be formed. It should also 

comprise of social workers, women’s rights workers, child rights activists and legal luminaries 

so as to get a holistic perspective which is so pertinent to law making. The media can also play 

a prominent role here by disseminating truthful and verified data about UCC and by showing 

how it has worked in almost every country where it has been implemented. This can lead to a 

wholesome and fruitful debate on UCC and facilitate its easy and smooth transition.   
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