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“Natural Justice”, in the words of Justice Krishna Iyer is a pervasive fact of secular law where 

a spiritual touch enlivens legislation, legislation and adjudication to make fairness a creed of 

life. It has many colours and shades, many forms and shapes1. Lord Diplock in Privy Council 

decisions has rightfully concurred that the word “law” in the Constitution not only harbours, 

equality and freedom but also includes the principles of natural justice2.  

The history of Natural Justice in the country is remarkable.  It was proclaimed to be a part of 

Public Law and as a formidable weapon in achieving justice to the country’s citizens in 

Swadeshi Cotton Mills V. Union of India3. Again, in the case, Canara Bank v. V.K Awasthi4 

observed that the principles of Natural Justice to mitigate injustice, protect the fundamental, 

natural rights of citizens from arbitrary and unjust judicial and quasi-judicial trials in the 

country.  

These Principles have become so important, now more than ever, the implementation of these 

principles in trial courts is the same as exercising justice and equity in good conscience. In 

today’s age and time, the various constitutional amendments over the past year have frequently 

threatened an individual’s liberty. One such case is the passage of the Citizenship Amendment 

Act 2015 and The National Registrar of Citizens.  

The Indian Government in December 2019 passed contentious legislation called the Citizenship 

(Amendment) Act which is meant to provide speedy citizenship for non-Muslim illegal 

migrants that arrived in India on or before 31 December 2014 from Bangladesh, Pakistan and 

 
1 Lord Esher MR in Vionet VS Barrat, (1885) 55 LJQB 39. 
2 Ong Ah Chuan v. Public Prosecutor; Koh Chai Cheng v. P.P. [1981] A.C. 648; [1981] 1 M.L.J. 64. 
3 Swadeshi Cotton Mills V. Union of India AIR 1981 SC 818. 
4 Canara Bank V. V K Awasthi AIR 2000 SC 2090. 
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Afghanistan. The Act disadvantages the Indian Muslims deeming them to be foreigners in their 

own country. The rising Hindu Nationalism tied with the deep-rooted bias against Islam in the 

country posits a very real threat to Indian Muslims. The Amendment of the third schedule in 

the principal Act, Citizenship Act 1955, the act reads as follows- 

“Provided that for the persons belonging to minority communities, namely, Hindus, Sikhs, 

Buddhists, Jains, Parsis and Christians from Afghanistan, Bangladesh and Pakistan, the 

aggregate period of residence or service of a Government in India as required under this clause 

shall be read as “not less than six years” in place of “not less than eleven years”5.’. 

The act aims to abate the application of naturalisation for refugees specifically belonging to six 

religions- Hindus, Sikhs, Buddhists, Christians, Jains and Parsis, conveniently excluding 

Muslims.  

In a Hindu majority country like India, this obfuscated Act furthers the agenda of the 

government that is wedded to Hindu Nationalism by othering the Muslims of the country. The 

deliberate exclusion of Muslims from this Act along with the emphasis on the impending 

implementation of a National Register of Citizens that is sure to detect, detain and deport 

“illegal” immigrants from the country, unless ancient documents of domicile are presented. The 

Citizenship Act coupled with the National Register of Citizens poses severe concerns about 

how it can be used systematically to deny citizenship to Indian Muslims. The possible 

ostracization of Indian Muslims from their own land by subjecting them to tedious processes 

of proving their citizenship through incredibly unreasonable measures is problematic.  

The act requires refugees to furnish proof through documents of citizenship. However, these 

documents date back to decades and are often lost or destroyed. To make the naturalisation of 

desperate immigrants dependent upon documentation is to deny justice to the millions of 

refugees in India. There may be millions who fail to furnish proof, Hindus and Muslims. 

However, the fault-lines in the act are defined when Hindus despite the possession of the right 

papers are automatically held to be citizens via the act. Furthermore, the legal disposition to 

ascertain one’s citizenship is by appealing to the courts of law. The Indian Judiciary, on many 

counts, has omitted fair procedure and the right to an impartial tribunal. This is especially 

evident in the unfair trials conducted by the Foreign Tribunals in India while holding trials 

under the Citizenship Amendment Act 2015 (hereinafter “CAA”) and the National Registrar of 

 
5 Citizenship Amendment Act, 2015. 
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Citizens (hereinafter “NRC”). The rules of natural justice are indispensable in the pursuit of the 

administration of justice and equality. Since the introduction of the Citizenship Amendment 

Act 2015, thousands of men and women have been declared stateless by the virtue of unfair 

tribunal trials functioning with complete disregard to the principles of natural justice.  

The entire courtroom drama includes the interplay of principles of natural justice in the trial of 

immigrants, thousands of helpless refugees in their fight to attain citizenship before the scrutiny 

of  Foreign Tribunal Courts. These courts have been calloused in their functioning, 

irresponsible in their carriage of justice and completely arbitrary in their reasoning for rendering 

a person stateless. It is almost as if these tribunals were designed to exclude certain sections of 

the Indian community either by the virtue of religion or region, or both. India is a country 

wrought with poverty and illiteracy; this act imprudently marginalises poverty-ridden citizens 

of the country. The citizenship bill is anti-Semitic in its origin and legitimises Hindu 

Nationalism in India and the tribunals designed to try the citizens under this act are biased and 

unfair.  

The Foreign tribunals were set up initially in 1964 to provide irregular immigrants with a 

chance to contest their claims of non-citizenship. However, these rules have conveniently been 

altered through time and change in authority to be led by officials who lack judicial expertise, 

with no uniform procedure along with arbitrary and discriminatory judgements6. Furthermore, 

people were declared as foreigners simply because their names were spelt wrong or that they 

were not present at the hearing. Moreover, the percentage of people being declared as foreigners 

varied greatly from one tribunal to another. In some courts, nearly every single person was 

declared stateless for an exceedingly arbitrary and silly reason. Apart from inherent problems 

like poverty and illiteracy that disabled hundreds of people from seeking legal aid, a report by 

Amnesty International7 conducted a survey wherein six main flaws stood out amongst many 

systemic ones-  

Firstly, the basis of trial in most of these cases was either by picking random “suspected 

individuals” or ones who had technical errors in their documentation. But most importantly, 

the deeply problematic pick were the ones picked because of their ethnicity and religion, such 

 
6 Amnesty International India, “Designed to Exclude: How India’s Courts are Allowing Foreigners Tribunals to 

Render People Stateless in Assam,” 2019, https://amnesty.org.in/wp-content/uploads/2019/11/Assam-Foreigners-

Tribunals-Report-1.pdf (accessed June 21, 2021); Rohini Mohan, “Inside India’s Sham Trials That Could Strip 

Millions of Citizenship,” VICE News, July 29, 2019, https://news.vice.com/en_us/article/3k33qy/worse-than-a-

death-sentence-inside-indias-sham-trials-thatcould-strip-millions-of-citizenship (accessed June 30, 2021). 
7 ibid 
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as Muslims, immigrants of Assam and the Rohingyas. Secondly, as compared to Hindus, the 

number of Muslims being tried and declared as foreigners were significantly higher. The deceit 

of the Indian Government created through the Citizenship Act is a feature of Hindu 

Nationalism. This careful elimination of Muslims from the act says to prove that secularism in 

India is merely a foundational myth and clinging on to the Principles of Natural Justice upon 

which the trials are meant to concur is many people’s only means to escape unfair and 

undeserved detention.  Thirdly, almost three-quarters of the orders were adjudged as stateless 

because of the parties being absent, declaring them to be ex-parte judgements when in reality, 

the immigrants were not even notified of trials and hence were forced into missing them8. In 

one tribunal, the report shockingly states that all of those who tried were declared foreigners 

on the same basis. The fourth point would be the inquiry carried out by the police and the 

reports and investigation findings published in furtherance were often artificial, biased, and 

appeared shabby and botch. Lastly, individuals were subjected to the tedious procedure of going 

through the trial again as they were given a fresh summons from the same tribunal for no 

apparent reason. 

 In Maneka Gandhi v. Union of India9, it was held that in any trial that affects the rights of an 

individual, in the case of CAA, the fundamental rights of the individual, the authority in charge 

is dutybound to give the parties reasonable opportunity to be heard. The two pillars upholding 

natural justice would be the rule against bias and the right to be heard (Audi alteram partem). 

Natural Justice comprises three main things, namely a fair trial bereft of any bias, a reasoned 

judgement or order where the party is entitled to know the reason for the judgement, and lastly 

that no person can be a judge in his own cause10. The cornerstone of natural justice principles 

is to protect the fundamental rights provided to the individual, namely Article 14, the Equality 

under the law and Article 21, the Right to Life and Liberty.  

Article 14 of the Indian Constitution11 guarantees equality under the law which not only means 

to be treated equally in the eyes of the law, it also is incumbent upon the right to equality before 

the courts, tribunals and the subsequent right to a fair trial. Furthermore, the interpretation of 

Article 14 counter strikes an imbalance in the procedural aspect of the law wherein it prohibits 

classifying the law based on an unfair ideal. The doctrine of permissible classification requires 

 
8 ibid 
9 Maneka Gandhi v. Union of India 1978 AIR 597. 
10 G.P. Singh, former Chief Justice, High Court of Madhya Pradesh; Foreword to S.S. Singh. Administration of 

Natural Justice in India (1986) 
11 Art. 14, the Constitution of India. 
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two conditions to be fulfilled, (1) a reasonably intelligible differentia should be created to 

distinguish one group from another; and (2) There must be a rational reason for the objects 

sought to favour the group. “The differentia which is the basis of the classification and the 

object of the Act are distinct and what is necessary is that there must be a nexus between 

them.”12 and for that very reason, the nexus of choosing the subjects for trial in the tribunal 

courts is in violation of Article 14. The principles of natural justice enable and ensures fair trial 

and the right to be heard for everyone without any discrimination of the grounds of caste, creed, 

ethnicity, region, religion and sex, thereby, upholding an integral constitutional right that is an 

inalienable and natural law.  

Article 21 of the Constitution of India, ensures the right to life, security and liberty. The result 

of an unfair trial leads to the violation of article 21 of the constitution because of the inhumane 

conditions of the detention centres. Moreover, it also leads to millions of families losing their 

household breadwinners because of arbitrary arrests and ambiguous judgements. Article 21 

encapsulates the operative part of natural justice which is to uphold the natural law and the 

natural law is a person’s life and liberty- “No person shall be deprived of personal liberty 

according to the procedure established by law”13 

The trials in the Foreign Tribunals in place since the advent of CAA and NRC has witnessed 

the blatant disregard of the principles of natural justice that have specifically been upheld in 

various landmark judgements throughout the history of constitutional adjudication is an uneasy 

thought. It is unsurprising as the CAA itself extends and appeals to the Hindu incentives of the 

Union Government. Evidently, the CAA seems not born of the concern for persecuted Hindus 

or non-Muslim minorities in the southern part of Asia, but the discriminatory law is a mere 

consequence of the skewed politics based on the polarization of Muslims incumbent upon an 

exceedingly Hindutva oriented society. 

The greatest challenge faced by the democracy is in understanding how the doctrine of the 

principles of natural justice be applied not only in checking judicial and legislative procedure, 

but also seep into the discourse of constitutionalism to check the nuances within unfair and 

unjust legislation?  

It paves way for the slow decay of democracy and the subsequent loss of millions of people’s 

homes, livelihoods and even their lives. The dangers of overlooking and ignoring these 

 
12 State of West Bengal v Anwar Ali Sarkar AIR 1952 SC 75. 
13 Art. 21, the Constitution of India. 
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principles have overarching effects that directly cause Human Rights violations from packing 

thousands of people in detention centres with subpar living conditions to sentencing innocent 

men and women with the same punishment as those who are in jail for heinous crimes are 

awarded. Furthermore, it interferes with their most basic, fundamental rights that the 

Constitution with such vigour and penance, has guaranteed to every citizen in the country.  

The only way to ensure fair trials of constitutional adjudication under constitutionally invalid 

amendments and to abolish the practice of easy ignorance of the principles of natural justice to 

protect the people of the country not only from an unjust judiciary but also in the presence of 

unfair legislation is to expand the purview and scope of the Basic Structure Doctrine to include 

The Doctrine of Principles of Natural Justice. This must be implemented especially in cases 

that involve trials under radical constitutional amendments like the CAA and the NRC. 

The failure to recognize and accommodate the doctrine of principles of natural justice as a form 

of constitutional judicial review has led to an incomplete understanding of our constitutional 

Inheritance. The Principles of Natural justice grow out of the maturity of Judicial review into 

Judicial Activism. Judicial activism is rooted in the vision of social change14. The absence of 

clarity in locating the need for a system such as the principles of natural justice in place, during 

trials keeps us from making progress in the task of combatting the atrocious wide-ranging 

effects of an unjust constitutional amendment. The constitutional legitimacy of the Basic 

structure Doctrine places limits on radical constitutional amendments15. The power conferred 

to the Basic Structure Doctrine includes placing procedural limits of the amending process in 

the constitution16.  The fundamental rights protected in Part III of the Constitution includes the 

right to life and personal liberty17, the principles of natural justice play a vital role in 

safeguarding these rights under the process of constitutional adjudication.  This also means that 

the principles of natural justice must be a part of the basic features of the constitution. Hence, 

to make up for the lack of unanimity about the nature, character and scope of the basic features 

of the constitution, its inclusivity through the necessity of the judicial application of the rules 

of natural justice is paramount. The need of the hour is to attain what Justice Chandrachud 

 
14 Krishnaswamy S, Democracy and Constitutionalism in India: a Study of the Basic Structure Doctrine (Oxford 

University Press 2013) 
15 ibid 
16 Kesavananda v. State of Kerala (1974) SCC 74, Venkatesh Nayak, ‘Th e Basic Structure of the Indian 

Constitution’ (Commonwealth Human Rights Initiative) available at http://www.humanrightsinitiative. 

org/publications/const/the_basic_structure_of_the_indian_constitution.pdf  

(Accessed on 30 June 2021). 
17 Art. 13- Art. 32, Constitution of India. 
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brilliantly coined as the “pilgrim’s progress”18 in his majority opinion in Minerva Mills and 

Waman Rao v. Union of India19 through the intersection of rules of natural justice, the Basic 

Structure Doctrine and Judicial Activism via the basic structure review.  

CONCLUSION 

The rule of the land concerning the Foreigner’s Tribunals is that they try and declare inherent 

former Indian citizens as “foreigners” in the absence of adherence to a strict procedural code. 

The workings of Tribunals and trial courts that operate with the laxity of procedure must be 

under judicial and legislative scrutiny. This procedural laxity is especially witnessed in cases 

of Indian citizens deemed as foreigners under the Citizenship Amendment Act and the NRC in 

Assam. The denial of the application of the principles of natural justice as guaranteed by the 

Indian Constitution under Article 14 and Article 21 is used to the disadvantage of accused 

individuals, who are often illiterate, poverty-ridden, marginalised sections of society that are 

unable to extract ancient documents to prove his/her citizenship. It is pertinent to realise the 

disparity created by the stimulated ignorance of the rules of natural justice in shutting out an 

individual’s ability to ascertain her citizenship.  The focus must be on the restoration of the rule 

of law to the process of justice in the light of the Citizenship Amendment Act.  There is a 

deepened necessity of including the Principles of Natural Justice within the ambit of the Basic 

Structure doctrine in order for it to be a part of the Basic Structure Review which is one of the 

key features upholding the constitutionalism and constitutional morality of our democracy. The 

Doctrine of the Principles of Natural Justice ought to be a part of the fabric that forms the Basic 

Structure Doctrine of the constitution. The implementation and practice of upholding the 

principles of natural justice with the raison d’etre to mitigate the proliferation of radical ethnic 

cleansing of the Nation-State and various Human Rights Violations in tribunals as part of the 

trials owing to the introduction of unjust constitutional amendments such as the draconian 

Citizenship Amendment Act and the operation of a National Registrar of Citizens in Assam. 

 

 
18 U. Baxi, Courage, Craft and Contention, Bombay: N.M. Tripathi Ltd, 1985, pp. 64, 97. 
19 Minerva Mills and Waman Rao v. Union of India AIR 1981 SC 271 
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