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ABSTRACT 

In ‘The God of Small Things’, author Arundhati Roy guides us along a 

tumultuous journey of love, society, family; of relationships hatched by 

moral codes that either forbid, or thrust upon us bonds determined by 

coincidental social locations. These codes, termed ‘Love Laws’ by Roy, 

regulate how we express ourselves, what boundaries we adhere to, how and 

whom we choose to love. When they assume a legal character, the 

transgressors can indeed be prosecuted with sanctions legitimized by the 

State. In the era of rising sanctions and social regulations by the ruling party, 

love that rebels against their communal agenda is threatened. 

In November of 2020, the UP government, with other states following suit1, 

promulgated an Ordinance seeking to ban ‘love-jihad’, or the practice of 

Muslim men luring Hindu women into marital ties for the purpose of 

religious conversion. While the idea certainly offends the majoritarian Hindu 

population, the brunt of it is ultimately borne by interfaith couples—rebels 

and lovers who dared to challenge society’s rigid, communal moral codes.2 

In this background, the author attempts to outline the existing jurisprudence 

on interfaith marriage in India through a Constitutional perspective. 

  

 
1Anoop Ramakrishnan, Anti-Conversion Legislation: Comparison of the UP Ordinances with other state laws, 

THE PRS BLOG, Dec. 17, 2020. 
2Omar Rashid, 79 cases booked under unlawful conversion law in U.P, THE HINDU, Oct. 23, 2021. 
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Introduction: Right to Love 

Loving in India has been a struggle of its own right. While courts have time and again upheld 

the inalienable right of individuals to love freely across caste, religion, and indeed, gender; 

social realities present a rather bleak picture.3 Honour killings, harassment, familial control, 

vigilantism and social stigma are common ways that society retaliates to expressions of love 

that transgress its patriarchal, cis-normative, endogamous bounds.4 And yet, lovers continue to 

love, love continues to break its way into systems of domination and inspire liberation. "How 

strongly must we love knowing we are unconvicted felons under Section 377? My Lords, this 

is love that must be constitutionally recognised..."5 and indeed, it was! The historic Navtej 

Singh Johar vs. Union of India6 judgement ushered a new transformative jurisprudence of love 

within legal reasoning in India.7 It paved the way for radical reforms to institutions that enforce 

social disabilities on relationships, and recognised the role of love as a marker of individual 

identity.8 

On November 11, 2020, merely two weeks before the Ordinance came into force, a division 

bench of the Allahabad High Court upheld the right to choose one’s partner irrespective of 

religion as an intrinsic part of right to life and personal liberty.9 In doing so, it overruled its 

previous decisions in Noor Jahan10 and Priyanshi11 that disallowed police protection to 

interfaith couples on the ground that religious conversions performed especially for the purpose 

of marriage did not warrant such protections. The court observed that regardless of the validity 

of the conversion or the marriage, the right of two adults to live together is constitutionally 

protected and inviolable, and held the precedents to be bad in law.12 

June 12 is celebrated as Loving Day by Americans to commemorate the historic verdict in 

Loving v. Virginia, 1967 that upheld ‘loving’ across the barriers of race to be a constitutional 

 
3Law Commission of India, Prevention of Interference with the Freedom of Matrimonial Alliances (in the name 

of Honour and Tradition): A Suggested Legal Framework, Report No. 242, 2.1 (August 2012) ¶ 2.1. 
4Lata Singh vs. Union of India, (2006) 5 SCC 475 ¶ 16, 17. 
5Sanjana Govil, India’s Section 377 Hearings: Reasons for Hope as Another Wait Begins, ASIA DIALOGUE, 

July 24, 2018. 
6 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1. 
7 Shraddha Chaudhary, Navtej Johar v. Union of India: Love in Legal Reasoning, NUJS Law Review, 12 NUJS 

L. Rev. 3-4 (2019). 
8Ibid. 
9Salamat Ansari & Ors. v. State of U.P. & Ors. Crl Misc. W.P. 11367/2020. 
10Smt Noor Jahan Begum @ Anjali Mishra and Anr vs. State of U.P. and ors. (W.P [C] No. 57068 of 2014). 
11Priyanshi @ Km. Shamren and Ors v. State of U.P and Anr (Writ C No. 14288 of 2020). 
12 supra note 9. 
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right.13 The UP government passed The Prohibition of Unlawful Conversion of Religion 

Ordinance exactly a year ago to contrary effect.14 

The Ordinance: 

Background and Features: 

An anti-conversion Ordinance is not new. Similar bills have stirred Legislatures since the 

inception of independent India.15 The intent behind them was to prohibit conversions that were 

not voluntary in order to protect the religious freedom of those most vulnerable to forced 

conversions.16 The distinguishing feature of this Ordinance is that it assumes marriage—

unqualified by any limiting grounds—within the same category of grounds such as 

misrepresentation, fraud, etc. that vitiate consent.17 It also makes the act a non-bailable 

offence.18 Similar to the Special Marriage Act, it requires a compulsory declaration of one’s 

intention to convert 60 days in advance to the DM.19 To take it further, every declaration shall 

be followed by a mandatory police enquiry into the intention, purpose and cause for the 

conversion.20 Another problematic aspect of the Ordinance reflecting its entrenched 

majoritarian and vigilante character is the extension of power to family members to lodge FIRs 

against ‘unlawful conversions’.21 

Reconciling Rights of Women: 

Marriage: Privacy, Dignity, Individual Autonomy 

The legal notions of love, sex, family, relationships, and marriage have undergone major 

transformations through the years.22 Marriage has evolved from a socially sanctioned union to 

one of individual choice. In his majority opinion in Puttaswamy,23 J. Chandrachud noted that 

 
13 Loving v. Virginia, 388 U.S. 1 (1967). 
14 The Uttar Pradesh Prohibition of Unlawful Conversion of Religion Ordinance, 2020 (Nov. 27, 2020). 
15 Dr. M. Afzal Wani, Freedom of Conscience: Constitutional Foundations and Limits 42 JILI (2000) 289 pp 

300-07, State Law Commission of Uttar Pradesh, “Eighth Report on Freedom of Religion” (November, 2019) 

pp 45-51. 
16 Rev. Stainislaus v. State of M.P., (1977) 1 SCC 677 : AIR 1977 SC 908. 
17 supra note 14 § 3&6, Indian Contract Act, 1872, § 14. 
18 supra note 14 § 7. 
19 Id § 8. 
20 Id. § 8(3). 
21 Id. § 4. 
22 Clifton D'rozario and Maitreyi Krishnan, Love, Marriage, Laws: A Special Act, CITIZEN MATTERS, Dec. 

17, 2020. 

23 Justice K.S. Puttaswamy Vs. Union Of India (2017) 10 SCC 1. 
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the right to privacy encompasses the sanctity of family life, marriage, procreation, home and 

sexual orientation.24 The milestone judgement laid the foundation for a new jurisprudence on 

privacy as a facet of Article 21, characterizing it as the right of an individual to make personal 

and intimate choices. 

Developing on this premise in the 377 judgement, the concept of privacy was expanded further 

to include autonomy and self-determination as markers of individual identity—a sacred, 

private, constitutionally inviolable core of the individual.25 Puttaswamy also touched upon the 

relationship between privacy and religion, holding that “Article 25 has implicit within it the 

ability to choose a faith and the freedom to express or not express those choices to the world.”26 

Assertion of the right to privacy as an individual right, intrinsically tied to autonomy and 

dignity, steered a shift from the traditional praxis of law to exploit the notion as an excuse for 

reinforcing violence and inequality against women, especially within marriage.27 These 

landmark precedents reconceptualized the application of constitutional morality over societal 

morality in judicial practice. 

Right to Religion: 

Although religious laws emanate from custom and scripture, they derive their enforceability 

from State machinery.28 Sadly, the approach of courts in reconciling personal rights with 

religious rights of women has been regressive.29 The religious identity of a woman remains 

subsumed within the authority of men, of her father on birth and husband upon marriage. In 

the landmark ‘love-jihad’ case of Shafin Jahan30, the Ker HC annulled the marriage and 

relegated custody of an adult, competent, consenting woman who converted to Islam and 

married a Muslim man, to her father. Despite her statements to the contrary, the HC maintained 

that she had been brainwashed into conversion.31 Overturning the judgement, the Apex Court 

upheld the direct and concrete coexistence of the right of women to choose a partner, and the 

 
24 Id ¶ 263. 
25 Id ¶ 161 
26 Id ¶ 169. 
27See Boyd, Susan Barbara, Challenging the Public/Private Divide: Feminism, Law, and Public Policy (1997), 

University of Toronto Press, SSRN: https://ssrn.com/abstract=1514105; Indira Jaisingh, Gender Justice and the 

Indian Supreme Court: The post-colonial project in Transformative Constitutionalism: Comparing the Apex 

Courts of Brazil, India and South Africa, 239-43 (Oscar Vilhena, Upendra Baxi, et al., 2013). 
28 Losing Your Religion, Economic & Political Weekly, Vol. 52, Issue No. 41, 14 Oct, 2017. 
29 Goolrookh M. Gupta v. Burjor Pardiwala President & Ors., 2012 SCC Online Guj 2058. 
30 Shafin Jahan v. Asokan, (2018) 16 SCC 368. 
31 Ibid. 
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fundamental right to faith guaranteed under Article 25. It reiterated that intimacies of marriage 

lie within the inviolable core of privacy, and that the absolute right of an individual to choose 

her partner is not affected by matters of faith.32 “Choices of faith as indeed in matters of 

marriage lie within an area where individual autonomy is supreme.”33 Unless the autonomy of 

women is a threat to public order, morality and health, all persons are equally entitled to 

freedom of conscience as guaranteed under Article 25 of the Constitution. And that includes 

women.34 

Overturning Reforms: 

An initial reform introduced at the repressive intersection of marriage and religion was the 

Special Marriage Act of 1954,35 which allowed for separation of marriage and religion against 

anachronistic personal laws.36 For its times the Act may have been progressive, but it has failed 

to keep up with the advancements in fundamental rights37. Couples choose not to marry under 

the Act as personal laws allow more rights to flow from their union38, along with better 

safeguards to their privacy and security.39  

The Allahabad HC, resolving the issue in Safiya Sultana vs. State of UP40 read down Sections 

4&5 of the Act (which required prior public declaration of the marriage and invited objections 

to the same) to be directory and not mandatory. The judgment represents an important pushback 

against State interference in marriage, including the empowering of social and vigilante groups 

to wreak havoc.41 An SIT probe into the matter revealed no evidence of inter-faith marriages 

causing disturbance to the conditions to which Art. 25 is subject.42 If anything, communal 

 
32 Ibid. 
33 Ibid. 
34 supra note 28. 
35 Special Marriage Act, 1954. 
36 Personal Laws versus Gender Justice: Will a Uniform Civil Code Solve the Problem?, EPW Engage, 

Economic & Political Weekly, Nov. 1, 2018. 
37 Simran Upadhyaya & Sri Hari Mangalam, India Needs to Overhaul Laws on Interfaith Marriage and 

Religious Conversion, The Leaflet, May 29, 2021. 
38supra note 35 § 19, 21. 
39Tanishka Sodhi, How Hindu vigilantes are exploiting a Special Marriage Act clause to target interfaith 

couples, NEWSLAUNDRY, Jul 26, 2021. 
40 Safiya Sultana v. State of U.P., 2021 SCC OnLine All 19 
41 Gautam Bhatia, Giving Freedom Some Breathing Space: The Allahabad High Court’s SMA Judgment, Indian 

Constitutional Law and Philosophy, Jan. 13, 2021. 
42 Manish Sahu, SIT probe into ‘love jihad’ rules out conspiracy angle, outside funding, THE INDIAN 

EXPRESS, Nov. 24, 2020. 
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violence has increased by an alarming 47% in UP.43  

In Shakti Vahini vs. Union of India, (which dealt with the social evil of honour-killings) the 

SC clarified its position on inter-community marriages and the need for their protection.44 It 

categorically held that the consent of family or community is not necessary when two adults 

marry out of their volition; it is an exercise of their choice under Art.19 and 21 that needs to be 

protected. It cannot succumb to class honour which is conceived of notions that remotely do 

not have any legitimacy in the Constitution. Their consent is given “pious primacy”. The choice 

of an individual is inextricable from dignity, and dignity cannot exist where choice is eroded.45 

Constitutional Background: 

On inter-marriage:  

In March, 1947, a proposal to recognize the right to marry across religions was being debated 

by the sub-committee on Fundamental Rights of the Constituent Assembly.46 The verdict fell 

in disfavor of the proposition, and the right was excluded from Part III of the Constitution.47 

Supporters of the bill, lamenting its loss, observed that such impediments to marriage would 

go against our claims to common nationhood.48 Dr. B. R. Ambedkar in his masterwork 

Annihilation of Caste explains how inter-marriage alone can help consummate the ideals of 

brotherhood, unity, kinship, fraternity.49 It was to prevent such majoritarian culminations (as 

the Ordinance) that the ideal of fraternity was envisaged as a pillar of constitutional morality 

in our Preamble.50 However, in reality it seems to be most dilapidated and irreconciled with 

the Constitutional vision.51  

On conversion:  

The Fundamental Right to convert is implicit in Article 25, which guarantees to all citizens the 

 
43 Vayuna Gupta, India’s ‘Love Jihad’ Laws: ‘Death’ to Liberty, Religious Freedom?, THE QUINT, Mar. 16, 

2021. 
44 Shakti Vahini v. Union of India, (2018) 7 SCC 192 ¶ 39. 
45 Id ¶ 45. 
46 Shiva Rao, The Framing of India’s Constitution: Select Documents II. 
47 The Constitution of India, 1950, Part III. 
48 Shruti V/The Equals Project, Interfaith marriage & The Constituent Assembly, Article 14 (Jan. 02, 2021). 
49 B. R. Ambedkar, Writings and Speeches, Vol.1 (2nd ed., 2014) p 67. 
50 The Constitution of India, 1950, Preamble (FRATERNITY assuring the dignity of the individual and the unity 

and integrity of the nation). 
51 Harsh Mander, Fraternity: The Missing Link of India’s Democracy, www.TheIndiaForum.com, Mar. 8, 2019. 
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“freedom of conscience and free profession, practice and propagation of religion.”52 The right 

of an individual to convert from one faith to another, and to convert another to one’s own faith, 

form two distinct categories of rights. While the former ipso facto flows from the freedom of 

conscience, the latter is a subject of the long-standing controversy surrounding the right to 

propagate. Inclusion of the latter was hotly debated by the Constituent Assembly, and retained 

for being intrinsic to proselytising faiths such as Christianity.53 Naturally, it does not allow for 

forced or fraudulent conversions.54 In the landmark decision of Rev. Stanislaus vs. State of 

MP55, which dealt with the constitutional validity of anti-conversion laws, Art. 25 was read to 

postulate that there is no fundamental right to convert another person to one’s own religion as 

that would impinge their “freedom of conscience”.56 

Constitutionality: 

Arbitrariness: 

The Ordinance lays down a lengthy, highly invasive procedure to perform a lawful interfaith, 

non-secular marriage. Not only does it violate the personal and religious rights discussed above, 

it unleashes the police behind every converting couple57 and empowers family members to file 

complaints.58 It assumes every conversion to be unlawful unless proved otherwise, meaning 

that it has a draconian reverse burden of proof clause59 and it subjects the converting parties to 

unnecessary scrutiny.60 Funnily enough, it leaves re-conversions (which are more likely to be 

forced) completely out of its purview.61 The essential requirement of Article 14 is fairness: 

non-arbitrariness in essence and substance in actions of the State.62 Any classifications made 

must be rational and have some nexus with the purpose of the law.63 The differentiation should 

 
52The Constitution of India, 1950, Art. 25. 
53Shiva Rao, 2 The Framing of India's Constitution: Select Documents 87 (1967). 
54 Constituent Assembly Debates, Vol. HI, 488. 
55supra note 16. 
56 supra note 15. 
57 supra note 14 § 8(3). 
58 Id § 4. 
59 Id § 5, 8, 9. 
60 Id § 12. 
61 Id § 3. 
62Union of India and Anr v. International Trading Co. and Anr., (2003) 5 SCC 437. 
63 Vikram Cement and Ors. v. State of Madhya Pradesh and Ors., (2015) 11 SCC 708. 
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be conducive to the functioning of modern society.64 An adaptation of the lemon test65 used in 

USA to Indian secular context would posit whether: 

I. the purpose of the legislation is manifestly arbitrary; 

II. the effect is the advancement of intolerance towards one particular religion; 

III. State interference transgresses into individual’s private sphere.66 

The Ordinance brazenly satisfies all these conditions. Unfortunately, the institution of marriage 

remains an anchor of social legitimacy and family in India. It makes the rights and obligations 

flowing from it enforceable and protected.67 Imposing such onerous restrictions on marriage 

on the ground of religion, or voluntary exercise of faith, transgresses the guarantee of equality 

and non-discrimination envisaged under the Constitution.68 In line with its transformative 

vision, not only must couples be allowed to marry freely, but “any consideration of the law of 

marriage ought to be completely divorced from the mould that marriage is socially expected to 

fit.”69 

Unprincipled Criminalisation: 

The Ordinance not only makes the process of performing a non-secular interfaith marriage 

stringent, but also liable to penal consequences.70 For the decriminalisation of sexual acts 

between consenting adults, the bench in Navtej Johar undertook a theoretical analysis of 

criminalisation from a lens of Constitutional morality.71 The judgement, in essence, held that 

“criminalisation or decriminalisation anchored in constitutional morality would consider the 

dignity, privacy and autonomy of the individual, the value of heterogeneity, the relevance of 

divergent and dissenting opinions and ways of life, and the threat of overwhelming 

majoritarianism within the larger constitutional vision of social transformation.”72 Under the 

 
64 Transport and Dock Workers’ Union and others v. Mumbai Port Trust and Anr., (2011) 2 SCC 575. 
65 Lemon v. Kurtzman, 403 U.S. 602 (1971). 
66 supra note 43. 
67 Shraddha Chaudhary, A Marriage Story for everyone, THE HINDU, Feb. 14, 2020. 
68 Jayna Kothari, UP anti-conversion law amounts to discrimination and violation of the right to equality, THE 

INDIAN EXPRESS, Dec. 18, 2020. 
69 supra note 67. 
70 supra note 14 § 7. 
71 supra note 6 ¶ 128-37. 
72 S Chaudhary, ‘Criminalisation and Privacy: Examining the State’s Right to Interfere in the “Private Sphere” 

through imposition or lifting of Criminal Sanction’ IACL-AIDC Blog, Symposium ‘Section 377 Judgement 

Expanding LGBT Rights in India’. 
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autonomy principle, the individual has sovereignty over her body. She can surrender her 

autonomy wilfully to another individual and their intimacy in privacy is a matter of their choice 

that does not warrant State interference.73 In short, consensual is not criminal.74 The 

unprincipled (mis)use of criminal law serves as a political tool for the government to further 

its majoritarian agendas.75 It serves to weaponize communal sentiments using marriage, a key 

site for dominant groups to clash with Constitutional values.76 For these reasons, the inclusion 

of marriage as a ground to declare conversions unlawful becomes particularly worrisome. 

Conclusion: 

This paper is a brief study into the recent UP anti-conversion Ordinance with a focus on 

interfaith marriage. Interfaith couples are vulnerable to extreme social pressures and often face 

familial or vigilante violence.77 It is a tremendously threatening trend to empower such 

communalism with legislative colour. Spokespersons of the government claim that “the 

ordinance lays down a procedure to ensure that any conversion from one religion to another is 

only done with free consent.”78 The author argues that this Ordinance not only nullifies the 

agency (of prospective convertees) to consent, it goes miles further by imposing State control 

over couples who choose to love across communal barriers. A perusal of the State Law 

Commission Report makes the intention behind this legislation clearer.79 It seeks to criminalize 

marriage using the imaginary menace of ‘love-jihad’, ie. the practice of fanatic, lustful Muslim 

men luring naïve, unsuspecting Hindu women into marital ties for the sole purpose of religious 

conversion.80 In doing so, it desecrates the very rights (to consent and of religion) that it claims 

to protect. It is shameful how the Ordinance (ab)uses the force of law to infantilize women, 

vilify Muslim men, and strip vulnerable people of the agency to make personal decisions. It 

forces consenting couples back to the controlling, cis-normative, endogamous confines of 

 
73 Ibid. 
74 Clifton D'rozario and Maitreyi Krishnan, Love, marriage, law: A special act, Citizen Matters, Bengaluru, Dec. 

17, 2020. 
75 Shraddha Chaudhary, Weaponising Criminal Law As A Political Rhetoric: The Menace of Unprincipled 

Criminalisation, Excerpts from Experts, RSSR, May 6, 2021. 
76 Editorial Team, Desk Brief: Marriage - The Key Site For Social Transformation, CADIndia Blog (Aug. 02, 

2021). 
77 Nadeem v. State of UP, Criminal Misc. WP No. - 16302 of 2020. 
78 Tejaswi Surya, Suyash Pandey, UP Ordinance On Religious Conversion Is Being Misconstrued: Here's Why 

It Will Pass Judicial Scrutiny, Swarajya Magazine, Dec. 21, 2020. 
79State Law Commission of Uttar Pradesh, “Eighth Report on Freedom of Religion” (November, 2019) pp 255-

56 (ix). 
80 Joanna Slater, It was never easy being an interfaith couple in India. Now some states are making it harder., 

The Washington Post, Nov. 26, 2020. 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-i


Indian Journal of Law and Legal Research                                                                 Volume III Issue I | ISSN: 2582-8878 

                   

 

10 
 
 

majoritarian patriarchy. It reinforces fear, division and hatred through criminal sanctions. It 

undoes years of love within legal reasoning by perpetuating hatred. 

The author argues that almost an entirely opposite approach towards interfaith marriage is not 

only desirable, but mandated by the cherished ideals of the Constitution. 
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