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ABSTRACT 

The idea of justice is a concept from the primitive times in the society. Justice is 

not merely right determination and adjudication of disputes and enforcement of 

Law, but is so comprehensive in its meaning and import that it takes with in its 

ambit the whole of political, social, juristic and moral idealism. Dharma is a concept 

which originated in India, it has very close relation with justice. Jurists and 

philosophers have seen in the concept of justice their own ideal. In its particular 

meaning it means proper or equitable distribution of the goods of existence, 

correction of wrongs and exchange of goods. It has thus distributive, corrective and 

commutative functions.  This paper talks about the idea of justice with special 

reference of the concept of personal freedom by Amartya Sen. 
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Introduction  

Jurisprudence can be defined as is the study of law. It is a type of science that explores the 

creation, application, and enforcement of laws.1 Jurisprudence is the study of theories and 

philosophies regarding the law. If we understand the theories and philosophies behind the law, 

then we can better understand our laws. The word 'jurisprudence' is derived from the Latin 

phrase jurisprudential. This means "knowledge of the law."2 It can also be defined as 

Jurisprudence is the Science or philosophy of law. Salmond has defined Jurisprudence as 

"Science of the first principles of civil law.3The growth of jurisprudence has been eminent in 

international history. Growth has been derived from the Greek speculation on the nature of law 

centered on whether a law exists by nature or by convention. The parallel evolution of law has 

been noted in the Roman administration, and it had an autonomous development based on a 

millennium of judicial experience and administrative practice. This later became the standard 

law system which is now widely used in English countries.4  

Law gives hypothetical establishment on the standards of law. It gives precise origination about 

the legitimate way of thinking and empowers us to find lawful errors. It shows the legal 

counsellors, law understudies, Judges, Jurists, and lawmakers to think legitimately and make 

them effective in their exercises. As indicated by Salmond, Jurisprudence is the Science of law. 

It is an examination not of a specific country's law but instead of the overall idea of law itself. 

Salmond observed, "in jurisprudence, we are not concerned about deriving rules from authority 

and applying them to problems.5 Instead, we are concerned about the nature of legal rules, and 

underlying meaning of legal concepts, and the essential features of the legal system. Thus, 

whereas in law, we look for the rule relevant to the given situation, in jurisprudence, we ask 

for a rule to be a legal rule and what distinguishes law from morality, etiquette, and other related 

phenomena. 

 
1 Concept of Law and Schools of Jurisprudence, Legal Desire,LEGAL DESIRE, 

https://legaldesire.com/concept-of-law-and-schools-of-jurisprudence/ 

(07th Jun 2021,18:32)  
2 http://www.legalserviceindia.com/legal/article-2632-jurisprudence-nature-and-sources-of-law.html 
3 http://www.legalserviceindia.com/legal/article-2171-a-brief-outline-about-the-basic-concepts-of-

jurisprudence.html 
4 Max Rheinstein, Roman law, Encyclopedia Britannica, 10 Nov. 2020, https://legaldesire.com/concept-of-law-

and-schools-of-jurisprudence/ 

 (07th June 2021, 18;36) 
5 Scott J. Shapiro, What Is the Rule of Recognition (And Does It Exist)? Public Law & Legal Theory Research 

Paper Series, Research Paper no 181, 

https://law.yale.edu/sites/default/files/documents/pdf/Faculty/Shapiro_Rule_of_Regulation.pdf 
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Indian Facet of Jurisprudence 

India has the oldest judiciary in the world.6 No other judicial system has a more ancient or 

exalted pedigree. But before describing the judicial system of ancient India, the concept of 

Dharma that ruled Indian civilization, from Vedic period up to Muslim invasion from King to 

his last servant Dharma bound everyone, the word Dharma is derived from ‘dhr’ to mean to 

uphold, sustain or nourish. The Seers often use it in close association with ‘rta’ and ‘satya’. Sri 

Vidyaranya defines ‘rta’ as the mental perception and realization of God. The Taittiriya 

Upanishad also uses it with ‘satya’ and ‘dharma’. It exhorts students to speak the truth and 

practice dharma (Satyam vadha: Dharmam chara). According to Sankara Bhagavatpada ‘satya’ 

means speaking the truth and ‘dharma’ means translating it (Satya) into action.7 

In this regard, the explanation given by Sri.K. Balasubramania Aiyar is relevant: "An analysis 

of the significance of these three words (rta, satya and dharma) brings out clearly to us the 

fundamental basis of dharma as the ideal for an individual. While ‘rta’ denotes the mental 

perception and realization of truth and ‘satya’ denotes the exact true expression in words of the 

truth as perceived by the mind, dharma is the observance, in the conduct of life, of truth. In 

fact, dharma is the way of life which translates into action the truth perceived by the man of 

insight as expressed by him truly. In short, ‘rta’ is truth in thought, ‘satya’ is truth in words and 

‘dhrama’ is truth in deed." 

Manusmriti written by the ancient sage Manu prescribes ten essential rules for the observance 

of Dharma: Patience (dhriti), forgiveness (kshama), piety or self-control (dama), honesty 

(asteya), sanctity (shauch), control of senses (indraiya-nigrah), reason (dhi), knowledge or 

learning (vidya), truthfulness (satya) and absence of anger (krodha). Manu further writes, 

"Nonviolence, truth, non-coveting, purity of body and mind, control of senses are the essence 

of Dharma". Therefore, dharmic laws govern not only the individual but all in society.8 

Dharma is a unique blend of rigidity and flexibility. It protects eternal principles and accepts 

continued valid traditions. Shurtis stands for universal, eternal, and fundamental principles, and 

Smritis stands for a group of values derived from these principles and finding their expression 

in limited, temporary, and relative social life fields. Swami Vivekananda said, "We know that, 

 
6 Sarthak Mishra, The Legal System in India: An Analysis,LEGAL SERVICES INDIA (07th Jun 2021, 18:43), 

http://www.legalserviceindia.com/legal/article-4877-the-legal-system-in-india-an-analysis.html 
7 Judiciary System in Ancient India, INDIAN INSTITUTE OF LEGAL STUDIES, 

https://www.iilsindia.com/blogs/judiciary-in-ancient-india/ 
8 ibid 
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in our books, a clear distinction is made between two sets of truths. The one set is that which 

abides forever, being built on the nature of man, the nature of soul, the souls’s relation to God 

and so on. The other set comprises the minor laws, which guide the working of our everyday 

life…… They belong more properly to the puranas, to the Smiritis, and not the shruti…. custom 

of one age, of one yuga, have not been the customs of another, and as yuga comes after yuga 

they will have to change”.9 

This legal vacuum was overcome by our ancient jurists by using one of the Mimansa principles 

of interpretation. It may be mentioned herein that the Mimansa principles of interpretation were 

the principles regularly used by our great jurists whenever they faced any difficulty in 

interpreting a legal text (because of ambiguity, conflict etc. therein). The books on Mimansa 

are all in Sanskrit, but there is a good book in English called ‘Mimansa Rules of Interpretation’ 

by Prof Kishori Lal Sarkar, which may be seen if one wishes to go deeper into the subject.10 

One of the Mimansa principles is called the atidesh principle, and our ancient Jurists used this 

to solve the problem of the rights and duties of a dattak Putra. What is this atidesh principle? 

To explain this, it may be mentioned that the rules for performing certain yagyas are given in 

religious books called the Brahmanas, e.g., Shatapath Brahmana, Aitareya Brahmana, etc. The 

yagyas whose rules of performance are given in the Brahmanas are known as Prakriti yagyas. 

Thus, the Darshapaurnamas is a prakriti yagya, because the rules for its performance are given 

in the first chapter of the Shatapath Brahman. Similarly, the agnihotra is also a prakriti yagya, 

because its performance rules are given in the second chapter of the Shatapath Brahman.11 

As stated by Mayne in his treatise on `Hindu Law & Usage’: “Hindu law is the law of the 

Smritis as expounded in the Sanskrit Commentaries and Digests which, as modified and 

supplemented by custom, is administered by the courts.”12 

Modern Jurisprudence 

Natural law theories arose during historical transitions and turmoil's, e.g., during the American 

and French Revolution. There was also a temporary revival of natural law after the World War 

II, particularly in Germany, where jurists like Radbruch believed that Nazi racial laws were so 

 
9 Justice Markandey Katju, ANCIENT INDIAN JURISPRUDENCE, Speech delivered on 27.11.2010 at 

Banaras Hindu University, Varanasi, https://www.bhu.ac.in/mmak/resent_article/JusticeKatjusLec.pdf 
10 Interpreting Conflicting Statutes with Mimansa, TAX GURU, https://legaldesire.com/concept-of-law-and-

schools-of-jurisprudence/, (07th Jun 2021, 18:59) 
11 Supra note 9. 
12 Ibid. 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-i


Indian Journal of Law and Legal Research                                                                 Volume III Issue I | ISSN: 2582-8878 

                   

 

5 
 
 

bad that they could not be regarded laws at all.13 However, soon after this 'revival', the natural 

law theory collapsed because natural law was obviously too vague and uncertain a concept to 

be accepted in modern industrial society, requiring clear-cut rules and ideas. Simultaneously, 

Indian jurists were developing their theories, and due to the Independence struggle, exposure 

to theories, there were some extreme incurrences found.  

After the First War of Independence in 1857 and its aftermath, the formation of Indian National 

Congress in 1885 marked the beginning of a new era in the national movement. The era was 

of moderates like Dadabhai Naoroji and Sundernath Bannerjee while Madan Mohan Malviya 

and Motilal Nehru, amongst others, were important moderate leaders who were lawyers by 

profession. The moderates believed in the system of constitutionalism. They functioned more 

as a debating society that met annually to express its loyalty to the British Raj and passed 

numerous resolutions on less controversial issues such as civil rights or government 

opportunities submitted to the Viceroy's government and occasionally to the British Parliament. 

But none of this made any substantive impact. In 1905, the British announced the partition of 

Bengal on communal lines. This was opposed by the Congress and the nationalist leaders who 

adopted policies like Swadeshi wherein they boycotted British goods and promoted Indian 

goods. This created a faction in the Congress and brought to light the underlying forces of 

antagonism prevalent in the Indian National Congress due to the opposing ideologies of 

Moderates and the emerging group of extremists.14 

Lawyers like Bal Gangadhar Tilak, who was an extremist, gave a new direction to the INC. 

Tilak began a new phase of more radical thought within the organization. He put forth new 

ideas and methods of opposing the imperialist rule and advocated more vital actions like the 

boycott of foreign goods and the policy of swadeshi (self-reliance). He did not believe that the 

British rule was beneficial and instead felt that their rule was highly harmful. He introduced 

the idea of Swaraj (complete independence) way back in 1897 with his famous statement, 

"Swaraj is my birthright and I shall have it."15 

After the partition of Bengal, he emerged as an essential leader of the extremist faction. In the 

1906 session, he was able to get his ideas of swaraj, swadeshi, and boycott adopted despite the 

 
13 Dubber, Markus Dirk. “Judicial Positivism and Hitler's Injustice.” Columbia Law Review, vol. 93, no. 7, 1993, pp. 

1807–1832. JSTOR, (07th Jun 2021, 1119:07), www.jstor.org/stable/1123061.  
14 Lawyers in the Indian Freedom Movement, BAR COUNCIL OF INDIA, https://legaldesire.com/concept-of-

law-and-schools-of-jurisprudence,  (07th Jun 2021, 19:09) 
15 ibid 
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opposition of the moderates. After the Indian National Congress split in 1907, the British began 

cracking down on extremist leaders. Bal Gangadhar Tilak was imprisoned and deported to 

Mandalay for six years. During this time, he wrote two books, Gita Rahasya and the Arctic 

Home in the Vedas. 16He was released in 1914 and started the home rule league two years later 

in 1916, which inspired the youth to fight against the country's foreign occupation. Sir 

Valentine Chirol rightly described him as one of the most dangerous pioneers of disaffection 

and the father of Indian unrest. 

Other eminent lawyers who supported the extremist ideology were C. Rajagopalachari and Lala 

Lajpat Rai. Lala Lajpat Rai was popularly known as the Punjab Kesari and Sher-e-Punjab and 

was also the founder of Punjab National Bank and Lakshmi Insurance Company. He formed 

the extremist faction of the Congress along with Tilak and Bipin Chandra Pal, the trio was 

popularly called Lal, Bal, Pal.  Later, Lajpat Rai presided over the first session of the All-India 

Trade Union Congress in 1920. He also went to Geneva to attend the eighth International 

Labour Conference in 1926 to represent Indian labor. His journals Bande Mataram and People 

contained his inspiring speeches to end oppression by foreign rulers. 

This was the base of Jurisprudence in India until the onset of the Contemporary school in 

jurisprudence. Contemporary jurisprudence was propounded by Deepak Sharma (India) 

recently17. Contemporary Jurisprudence more accentuation upon majority rules system and 

equity. The hypothesis of contemporary Jurisprudence has been intended for focusing on the 

best way to enable the vote-based design and increment the productivity and adequacy of legal 

frameworks. This is the primary School of Jurisprudence of the 21st century, this school of 

Jurisprudence granted scholarly capacity of three levels of the majority rule framework and 

unified legal framework to Mankind. Contemporary Jurisprudence is thinking about as fifth 

School of Modern Jurisprudence. Therefore, Deepak Sharma is called as the father of 

Contemporary Jurisprudence. In the entire history of jurisprudence, Contemporary 

Jurisprudence denied present two-level (The Public and Parliamentary) democratic system, on 

the ground that is personal interests of the elected person are differs from Public Interest. 

In some regard, Contemporary Jurisprudence advocates for the world's first centralized judicial 

system, by name as Just-in-trial system (J.I.T). Contemporary Jurisprudence claims for J.I.T, 

 
16 Adv Rose, Lawyers In The Indian Freedom Movement: Lal,Bal,Pal¸ PATHLEGAL (07th Jun 2021, 19:15), 

https://www.pathlegal.in/Lawyers-In-The-Indian-Freedom-Movement--Lal,Bal,Pal-blog-2223627 
17 Diva Rai, School of contemporary jurisprudence, IPLEADERS, (07th Jun 2021, 19:17), 

https://blog.ipleaders.in/school-of-contemporary-jurisprudence/ 
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after implementation of J.I.T, Judicial system shall be 25 times faster and 20 times more 

transparent against Bar Bench judicial system. It is also a Surprise that the independent role of 

the Bench (judges) has been denied by Contemporary Jurisprudence historically.18 A new 

concept of Chartered law officer (a new judicial officer) has been introduced, whereby 

Chartered law officer has been designated as independent judicial person instead of Bench 

(judge). 

Amartya Sen’s legal Jurisprudence 

The Idea of Justice treats a broad  range  of practical  and  theoretical  problems  in  political  

economy,  but  at  its  heart  is  the  conjoining  of  capability  theory  with  the  social  choice  

tradition  associated  with  Borda,  Condorcet  and Kenneth Arrow. Arrow’s work, “shows that 

even some very mild conditions of reasonable sensitivity of social  decisions  to  what  the  

members  of  a  society  want  cannot  be  simultaneously  satisfied  by  any  social  choice  

procedure  that  can  be  described  as  rational  and  democratic” The  Idea of  Justice  treats  a  

broad  range  of practical  and theoretical  problems  in  political  economy,  but  at  its  heart  

is  the  conjoining  of  capability  theory  with  the  social  choice  tradition  associated  with  

Borda,  Condorcet  and Kenneth Arrow. Arrow’s work, “shows that even some very mild 

conditions of  reasonable  sensitivity  of  social  decisions  to  what  the  members  of  a  society  

want cannot  be  simultaneously  satisfied  by  any  social  choice  procedure  that  can  be  

described  as  rational  and  democratic” The  Idea of  Justice  treats  a  broad  range  of practical  

and  theoretical  problems  in  political  economy,  but  at  its  heart  is  the  conjoining  of 

capability theory  with  the  social  choice  tradition  associated  with  Borda,  Condorcet  and 

Kenneth Arrow. Arrow’s work, “shows that even some very mild conditions of reasonable 

sensitivity of  social  decisions  to  what  the  members  of  a  society  want  cannot  be  

simultaneously  satisfied  by  any  social  choice  procedure  that  can  be  described  as  rational  

and  democratic.” 

The Idea of Justice treats a broad range of practical and theoretical problems  in political  

economy,  but  at  its heart  is  the conjoining  of capability  theory  with  the  social  choice  

tradition  associated  with  Borda,  Condorcet and Kenneth Arrow. Arrow's work, "shows that 

even some very mild conditions of reasonable sensitivity of social decisions to what the 

members of a society want cannot be simultaneously satisfied by any social choice procedure 

 
18 ibid 
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that can be described as rational and democratic”.19 

    In his discussion of rational—as distinct from social—choice theory Sen rejects the 

“extremely limited understanding” of rationality as "self-interest promotion"   and argues that 

rationality  of  choice  is  primarily  a  matter  "of  basing  our choices—explicitly or by 

implication—on reasoning that we can reflectively sustain if we subject them to critical 

scrutiny" . There is an unnecessary conflation here of choice and subsequent reflection on 

choice. At one level of analysis, choices are, by definition, "rational" and "self-interested."  

However, not all  of  the theoretical consequences  associated with this  view are  inevitable. 

Self-interestedness, for example, is not the same as selfishness.  To be “rational maximizers," 

in  the sense of  choosing what seems excellent and preferable to us at the time, is not what we 

choose to be. It is what we inescapably are. 

Sen summons an energizing and diverse scope of abstract and philosophical, political, and 

jurisprudential sources. His examination of the popular exchange among Arjuna and Krishna 

in the Bhagavad gita gives significant bits of knowledge into Indian law, and his contention for 

the credibility of financial and social rights in his overall record of basic liberties, alongside his 

conversations of Hart and Dworkin, will be specifically noteworthy to Western jurisprudents. 

Where Amartya Sen argues that Rawls's theory is not only unnecessary in the pursuit of justice, 

but it may even be an impediment to justice in so far as it has discouraged more helpful work. 

Against what he considers the dominance of metaphysical theory, Sen calls for a more realistic 

and practical 'comparative' theory of justice. Sen's negative point has been widely discussed. 

Still, here I develop a reconstruction of Sen's positive theory (a combination of Adam Smith's 

Impartial Spectator, Social Choice Theory, and the Capabilities Approach) to evaluate it on its 

terms. I find that the theory is technocratic, despite Sen's insistence to the contrary.20 

The reasoning sought in analysing the requirements of justice will incorporate some basic 

demands of impartiality, which are integral parts of justice and injustice. At this point, there is 

some merit in summoning the ideas of John Rawls and his analysis of moral and political 

objectivity, which he presented in his defence of the objectivity of 'justice as fairness (a subject 

to which the next chapter will be devoted). Rawls argues: 'The first essential is that a conception 

 
19 Tim Murphy, A review of Amartya Sen, The Idea of Justice Allen Lane, New York, 2009, 

https://legaldesire.com/concept-of-law-and-schools-of-jurisprudence/, (07th Jun 2021, 19:25) 
20 Dhawal Shankar Srivastav, Rawls’s Theory of Justice Through Amartya Sen’s Idea, ILI Law Review, Winter 

Issue 2016 
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of objectivity must establish a public framework of thought sufficient for the concept of 

judgment to apply and for conclusions to be reached based on reasons and evidence after 

discussion and due reflection.’21 He goes on to argue: ‘To say that a political conviction is 

objective is to say that there are reasons, specified by a reasonable and mutually recognizable 

political conception (satisfying those essentials), sufficient to convince all reasonable persons 

that it is reasonable.22 

Amartya Sen has been reasonable to explain the ideas of justice by the fact that justice is not 

always concurrent with law, quoting various facades of the history he has explained how all 

social exponents are not consistent with justice. The most articulate segment illustrated by Sen 

has been the impartiality of justice where the Statute of justice being blind folded and holding 

the scales of justice.  

The most intriguing and innovative illustration by Amartya Sen is the division of flute within 

three children. Where the first child says he should receive the flute for being the best of the 

flutes, while the other child says that they should receive the flute because they are the poorest 

and privilege should not be curtailed, the third child said that he should receive the flute because 

he had crafted the flute without any assistance. All these claims are well defended and, in the 

world, can be seen in the society too. Amartya Sen has very well discerned within the idea of 

liberty propounded by Rawls and the idea of individual freedom. While being a little distrustful 

towards the Rawls idea, he has been successful to explain the idea of personal freedom over 

societal liberty. In my personal opinion, both of them are equally relevant in the society. 

Amartya Sen has pressed upon the fact that people with the same commodities might not 

always lead to equal freedom in the society. For instance, two people living in the same society 

both having different sexual orientations might not come out to the society in the same way. 

Their societal pressures, acceptance etc shows how liberty does not always lead to personal 

freedom and therefore, Sen has given more affirmation to personal freedom.  

Amartya Sen has elaborated in the fact that the analysis of interpersonal variations and the 

capability of people to pursuit their objectives freely and achieve what they value most in their 

lives. Amartya Sen has been successful to explain that every person has different capabilities 

to convert their primary goods as explained by Rawls into different results based on their 

 
21 Jonathan Quong, "Public Reason", The Stanford Encyclopaedia of Philosophy (Spring 2018 Edition), Edward 

N. Zalta (ed.), (07th Jun 2021, 20:48), https://plato.stanford.edu/archives/spr2018/entries/public-reason/ 
22 Rawls, John. “The Idea of Public Reason Revisited.” The University of Chicago Law Review, vol. 64, no. 3, 1997, 

pp. 765–807. JSTOR, (07th Jun 2021, 20:49),  www.jstor.org/stable/1600311. 

https://www.ijllr.com/
https://www.ijllr.com/volume-iii-issue-i


Indian Journal of Law and Legal Research                                                                 Volume III Issue I | ISSN: 2582-8878 

                   

 

10 
 
 

personal capability. Also, the people converge to their commodities by different ways, where 

some people during the pandemic started their own ventures and make little efforts to showcase 

their creativity, some have concentrated more on their academics. This particular example 

shows how people with similar commodities use their personal freedom to showcase 

themselves.  

Therefore, Amartya Sen has focused more on enhancing the personal capability rather than 

giving equal opportunity to everybody in the same field. Seeing this in the society, not 

everybody can be a doctor or a lawyer and all of the skills are equally important for a functional 

society.   

Conclusion  

There have been a few theories and philosophical contentions in regards to "Equity" yet in spite 

of this there are a few cases of shamefulness occurring in our reality. Equity and bad form are 

main foes of one another which can't coincide, further citing Martin Luther King Jr. "Treachery 

anyplace is a danger to equity all over the place". Henceforth the lone definitive and right 

articulation is "Equity is the nonattendance and expulsion of Injustices”. Even in the Indian 

Scenario since the time of Mahabharata to the recent scenario of the court there has been 

various development in the idea of justice due to the constant changing scenarios of the society. 

This is a continuous process of the society and with every aspect it will constantly change.  
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