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RIGHTS OF TRANSGENDERS BRIDGES LAW AND LIFE
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ABSTRACT

Transgender marriage laws across different countries represent a complex
tapestry of legal frameworks, societal norms, and human rights implications.
This comprehensive research study offers a comparative exploration of the
status of transgender marriage laws in various nations, examining landmark
cases, legislative developments, and societal attitudes. From the pioneering steps
taken by the United Kingdom and the United States to the progressive strides in
New Zealand and South Africa, and the stark challenges faced by the
transgender community in Saudi Arabia, this study navigates through intricate
legal nuances and societal perceptions. Through a detailed analysis, it becomes
evident that the recognition of transgender marriages is not only a legal matter
but a reflection of broader societal changes, human rights advocacy, and the
evolving understanding of gender and relationships.
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INTRODUCTION

The Transgender Persons (Protection of Rights) Act, 2019 stands as a pivotal legislative effort by
the Parliament of India to safeguard the rights and welfare of transgender individuals, addressing
the multitude of challenges they face in a society often marked by discrimination and exclusion.
This comprehensive legislation, which emerged as a result of analysing previous iterations of the
bill, seeks to rectify historical shortcomings and provide a solid legal framework for the
recognition of transgender rights. Parallel to this, a landmark Supreme Court ruling in 2018
decriminalized gay sex, a testament to India's evolving stance on LGBTQ+ rights. However, the
documentary 'Breaking Free' by Sridhar Rangayan highlights the pervasive misuse of these legal

strides, underlining the urgent need for comprehensive societal transformation.

The Transgender Persons (Protection of Rights) Act, 2019, a consequential legislative endeavour,
emanated from the persistent efforts to address the challenges faced by transgender individuals
within the Indian societal framework. Introduced in the Lok Sabha in July 2019, the Act sought to
rectify the shortcomings of earlier versions, with the aim of bolstering the rights, welfare, and
overall well-being of transgender individuals. The evolution of this legislation was marked by the
examination of past iterations, including the Transgender Persons (Protection of Rights) Bill, 2018,

and the Transgender Persons (Protection of Rights) Bill, 2016.

The Act's journey through the Indian Parliament was characterized by significant milestones.
Following its passage in the Lok Sabha on August 5, 2019, it subsequently garnered approval from
the Rajya Sabha on November 26, 2019. With Presidential assent granted on December 5, 2019,
the Act officially entered the statute books, as published in the Gazette of India. The effective
implementation of the Act commenced on January 10, heralding a new era in the recognition of

transgender rights within the Indian legal framework.!

Coinciding with the legislative strides in transgender rights, the Indian Supreme Court's landmark
ruling on September 6, 2018, pertaining to Section 377 of the Indian Penal Code, 1860, marked a
historic moment for LGBTQ+ rights. Through this verdict, consensual same-sex relations between

adults in private spaces were decriminalized, a move that underscored the significance of

!https://www.latestlaws.com/articles/all-about-transgender-persons-protection-of-rights-act-2019/ (accessed August
16 2023)
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individual choice and privacy. This pivotal ruling was not merely confined to legal amendments

but also had profound socio-cultural implications.

Sridhar Rangayan's documentary, 'Breaking Free,' encapsulates the stark realities faced by the
LGBTQ+ community, particularly transgender individuals, despite legal advancements. Through
personal narratives, the documentary sheds light on the systemic misuse of laws, which has led to
instances of torture, blackmail, and even sexual assault by police personnel, authorities, and
opportunistic individuals. The film serves as a poignant reminder that legislative progress, while

crucial, is insufficient without addressing deep-seated societal biases and structural inadequacies.

The documentary's intimate portrayal of real-life experiences provides a compelling narrative of
transgender individuals grappling with a hostile environment. From within families to educational
institutions, workplaces, and public services, the core of their identities often remains
unrecognized, leading to a profound denial of access to fundamental institutions and services. The
absence of recognized identity documents exacerbates this exclusion, leaving transgender

individuals vulnerable to discrimination, violence, and fear?.

In a world where one's core identity goes unrecognized, accessing opportunities for social and
economic development becomes an uphill battle for transgender individuals. The denial of their
existence permeates various spheres of life, hindering their participation in education,
employment, and social services. This denial is underscored by the inability to obtain essential
identity documents required for societal participation, perpetuating a cycle of exclusion and

vulnerability.

The outward appearance of transgender individuals often renders them susceptible to
discrimination and violence, whether overt or latent. The fear of physical, emotional, and
psychological harm looms large, limiting their ability to engage freely in public spaces and
contribute to societal progress. The ramifications of such discrimination extend beyond the
individual, affecting their families and communities, thereby stifling the potential for holistic

development.

2 https://www.thebetterindia.com/38651/lgbt-documentary-in-indian-panorama-breaking-free/ (accessed August 16
2023)
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The realization of universal equitable development, as outlined in the 2030 Agenda for Sustainable
Development, hinges on recognizing and upholding the rights of all individuals, regardless of their
gender identity. The denial of transgender individuals' rights undermines this vision, perpetuating
systemic disparities and hindering progress on multiple fronts, including education, health, and

socio-economic well-being.

Transgender individuals, like all human beings, possess inherent and inalienable rights, including
life, liberty, equality, health, privacy, speech, and expression. Denying these rights based on
rejection of their gender identity not only contravenes international human rights principles but
also impedes the attainment of sustainable development goals. The denial of human rights to
transgender individuals compounds the challenges posed by discrimination, hindering efforts to

combat health crises such as HIV.

The Transgender Persons (Protection of Rights) Act, 2019, and the landmark decriminalization of
gay sex through the Section 377 verdict reflect India's evolving stance on LGBTQ+ rights.
However, the documentary 'Breaking Free' serves as a stark reminder that legislative progress
alone cannot dismantle deep-rooted societal biases. The denial of transgender individuals' rights
and recognition perpetuates exclusion, inhibiting their participation in social and economic
development. To achieve true equitable progress and uphold the principles of human rights, a
comprehensive transformation of societal attitudes and structures is imperative. The journey
toward a just and inclusive society continues, with the recognition of transgender rights as a central

pillar?
HISTORY OF TRANSGENDER

The history of the third gender, often referred to as transgender individuals, is an intricate tapestry
that weaves through the annals of ancient Indian civilization. Rooted in mythology, epics, and
historical accounts, the presence and significance of transgender individuals are profoundly
interwoven with the fabric of Indian society. Over the centuries, transgender individuals have held
diverse roles and occupied unique spaces in society, from sacred rituals to royal courts, challenging

conventional norms and illuminating the multifaceted nature of gender identity.

* https://blog.ipleaders.in/unconstitutionality-section-377-ipc-overview-naz-foundation-v-government-nct-delhi/
(accessed August 16 2023)
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This exploration delves into the rich historical legacy of the third gender in ancient India,
highlighting their depiction in Hindu mythological narratives, epics such as the Ramayana and
Mahabharata, their participation in the royal courts of Mughal emperors and Hindu rulers during
medieval India, and their recognition in texts like the Kamasutra. By examining the historical roots
of transgender presence and roles, we unravel a tapestry of resilience, identity, and societal

evolution that spans millennia.

The journey of the third gender in ancient India commences within the sacred texts and
mythological stories that have shaped the cultural and spiritual ethos of the nation. Within the
contours of Hindu mythology, transgender individuals occupy significant roles, often embodying
diverse aspects of divinity and human experience. By tracing references to the third gender in these

narratives, we unearth the seeds of their recognition and significance.

The epic narratives of the Ramayana and Mahabharata stand as pillars of ancient Indian literature,
both capturing the essence of human existence and offering glimpses into the lives of transgender
individuals. In the Ramayana, the unwavering stance of transgender individuals during Lord Ram's
exile and their subsequent role as bearers of blessings offers a poignant glimpse into their societal
presence. Similarly, the Mahabharata's portrayal of Shikhandi and Arjuna's transformation into
"vrihanalla" provide profound insights into the nuanced understanding of gender roles and

identities.

As the wheels of time turned, the Mughal empire emerged as a vibrant tapestry where transgender
individuals found a distinct place. In the opulent courts of Mughal emperors, transgender
individuals played multifaceted roles, ranging from performers and confidantes to influential
power-brokers. Their presence within these corridors of power and prestige exemplified the

intricate interplay between gender identity, societal norms, and the fluidity of roles.

Beyond the realms of the Mughal dynasty, the presence of transgender individuals also graced the
royal courts of medieval Hindu rulers. By exploring the stories of their participation and influence,
we discern the complex dynamics of acceptance, recognition, and the negotiation of identity within

the socio-political landscape of the time.

In the hallowed pages of the Kamasutra, an ancient treatise on human relationships and sexual

dynamics, transgender individuals emerge as "Tritiya Prakarti." This text, dating back to 400 BC,
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showcases the recognition of the third gender within ancient Indian society. By analysing these
references, we illuminate a nuanced understanding of gender beyond the binary, rooted in an era

where diversity in identity was acknowledged and even celebrated.

The historical saga of the third gender is not limited to passive roles; it is a narrative of active
participation, often in defiance of societal norms. From bestowing blessings on auspicious
occasions to embracing roles that transcended conventional expectations, transgender individuals
manifested resilience through their contributions. Their presence as caregivers, performers, and

spiritual figures challenges established paradigms, inviting a revaluation of societal constructs.

The narrative of transgender individuals in ancient India also includes moments of defiance and
assertion. Characters like Shikhandi and Arjuna's transformation unveil layers of identity that
traverse beyond the binary. These instances resonate with themes of empowerment, self-discovery,

and the assertion of personal identity in the face of societal expectations.

As we traverse the corridors of ancient Indian history, the presence of the third gender emerges as
an enduring testament to the resilience, diversity, and complexity of human identity. From
mythological narratives to royal courts, from the pages of ancient texts to the roles they assumed,
transgender individuals shattered the confines of conventional gender norms. Their presence
illuminates a profound understanding of gender that transcends time, echoing through the ages as
a call for recognition, acceptance, and celebration of the rich tapestry of human diversity. In this
intricate dance of history, identity, and societal evolution, the third gender's legacy remains etched

as a vibrant thread in the fabric of ancient Indian civilization®.

TRANSGENDERS ACCORDING TO THE TRANSGENDER PERSONS (PROTECTION
OF RIGHTS) ACT, 2019

In the contemporary landscape of legal and societal transformation, the recognition of diverse
gender identities has emerged as a pivotal discourse. At the heart of this discourse lies the
Transgender Persons (Protection of Rights) Bill, 2019, a monumental legislative effort that seeks

to redefine and safeguard the rights of transgender individuals in India. This comprehensive

4 https://www iilsindia.com/blogs/brief-history-transgenders-india/ (accessed August 16 2023)
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legislation not only marks a paradigm shift in legal frameworks but also reflects a broader societal

evolution in the understanding of gender diversity and identity.

Central to the Bill's transformative potential is its robust definition of a transgender person, which
encompasses a spectrum of identities that do not conform to the gender assigned at birth. This
expansive definition encapsulates trans-men, trans-women, individuals with intersex variations,
gender-queers, and individuals with socio-cultural identities like kinnar and hijra. Moreover, the
Bill addresses intersex variations, a pivotal aspect often marginalized in discussions around
gender, by acknowledging those whose primary sexual characteristics, external genitalia,

chromosomes, or hormones deviate from the normative male or female body®.

This exploration endeavours to dissect the contours of the Transgender Persons (Protection of
Rights) Bill, 2019, delving into its conceptual underpinnings, terminological nuances, and the
broader implications of its progressive provisions. By unravelling the legal and societal
implications of the Bill, we seek to illuminate the transformative journey towards an inclusive

framework of gender recognition in India.

To comprehend the significance of the Transgender Persons (Protection of Rights) Bill, 2019, one
must embark on a journey through the historical evolution of gender identity within Indian legal
discourse. From ancient texts that recognized the third gender to modern-day legal battles, the

journey of gender recognition is a tapestry woven with triumphs, struggles, and paradigm shifts.

The 2014 NALSA® judgment emerged as a seismic moment in Indian legal history, recognizing
transgender individuals as an integral part of society. This landmark ruling laid the foundation for
broader legal and policy initiatives aimed at addressing the unique challenges faced by transgender
individuals. The Bill's definition of a transgender person stands as a testament to the NALSA

judgment's enduring impact on the understanding of gender identity within the legal framework’.

At the heart of the Transgender Persons (Protection of Rights) Bill, 2019, lies a reimagined

definition of a transgender person, one that transcends the binary understanding of gender. By

5 https://www latestlaws.com/articles/all-about-transgender-persons-protection-of-rights-act-2019/ (accessed August
16 2023)

© Writ Petition (civil) No. 604 of 2013

7 https://indiankanoon.org/doc/193543132/ (accessed August 16 2023)
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incorporating identities that defy traditional norms, such as trans-men, trans-women, and gender-
queers, the Bill showcases a commitment to inclusivity and a recognition of the multifaceted nature

of gender identity.

A significant breakthrough within the Bill is the explicit recognition of individuals with intersex
variations. By acknowledging those whose biological attributes deviate from the normative male
or female body, the Bill traverses uncharted territory in addressing a marginalized aspect of gender
diversity. The inclusion of intersex variations underscores the legislature's commitment to creating
an all-encompassing framework that respects and acknowledges the full spectrum of gender

identity.

Embedded within the Transgender Persons (Protection of Rights) Bill, 2019, are provisions that
seek to address the socio-economic challenges faced by transgender individuals. These provisions
encompass access to education, healthcare, employment, and protection against discrimination,
marking a decisive step towards ensuring equitable opportunities and a life of dignity for

transgender individuals.

The Bill's recognition of socio-cultural identities like kinnar and hijra unveils a deeper
acknowledgment of India's cultural diversity. By affording legal recognition to these identities, the
legislature acknowledges the historical and cultural significance of these communities,
emphasizing the imperative of preserving and honouring cultural heritage in the journey towards

gender inclusivity.

While the Transgender Persons (Protection of Rights) Bill, 2019, represents a monumental stride
towards gender recognition, its effective implementation poses a multifaceted challenge. From
creating awareness and sensitizing society to ensuring access to education and healthcare, the
realization of the Bill's vision demands collaborative efforts from the government, civil society,

and transgender communities.

The Transgender Persons (Protection of Rights) Bill, 2019, stands as a testament to India's
evolving understanding of gender identity and its commitment to fostering an inclusive society.
By redefining the parameters of gender recognition and embracing the diversity of identities that
exist beyond the binary, the Bill ushers in a new era of legal protections and societal acceptance.

While the journey towards full equality and dignity for transgender individuals is complex and
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multifaceted, the Bill serves as a foundational cornerstone upon which a more inclusive future can
be built. Through collaborative efforts and unwavering advocacy, India's trajectory towards gender
recognition holds the promise of transforming lives, challenging norms, and ushering in a new era

of equity and justice.
PROVISIONS OF THE BILL

In the vibrant tapestry of human existence, diversity in gender identities enriches the social fabric,
reflecting the myriad ways in which individuals navigate their lives. In the pursuit of justice and
equality, the Transgender Persons (Protection of Rights) Bill, 2019, emerges as a beacon of
progress, championing the rights of transgender individuals in India. At its core lies a resolute
commitment to eradicating discrimination, ensuring that transgender individuals are not subjected

to denial of service or unfair treatment across vital spheres of life.

This exploration delves into the transformative provisions encapsulated within the Bill, focusing
on its unwavering stance against discrimination in crucial domains such as education, employment,
healthcare, access to goods and services, right to movement, property rights, political participation,
and access to establishments where transgender individuals may be under care. By delving into
each dimension, we unveil the far-reaching implications of the Bill's mandates, underscoring its

pivotal role in reshaping the contours of equality and justice for transgender individuals.

Education, a cornerstone of empowerment, often becomes a battleground for transgender
individuals grappling with societal prejudices. By examining the Bill's provisions, we unearth a
transformative vision that seeks to level the educational playing field, ensuring that transgender
individuals enjoy the right to education without the shadow of discrimination. The Bill's
commitment to eradicating discrimination in education encompasses a multifaceted approach,
from admission to inclusive curricula and safe spaces. We delve into the implications of these
provisions, exploring how they resonate with the broader goal of fostering an environment where

transgender individuals can thrive academically and personally.

The world of employment often mirrors societal prejudices, subjecting transgender individuals to
a cycle of exclusion and inequality. Within the Bill's purview, we decipher its profound impact on
dismantling discriminatory barriers and creating an equitable professional sphere for transgender

individuals. By dissecting the Bill's provisions related to employment, we unearth a landscape
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where transgender individuals are no longer relegated to the fringes. From workplace sensitization
to non-discrimination clauses, the Bill's provisions champion an ethos of inclusivity, empowering

transgender individuals to pursue careers without fear of prejudice.

Access to healthcare is a fundamental human right, yet transgender individuals often face
insurmountable barriers due to discrimination. We delve into the Bill's provisions that confront
this challenge head-on, ensuring that healthcare becomes a realm were equality reigns supreme.
The provisions within the Bill propel a seismic shift in healthcare access, emphasizing non-
discrimination, sensitization of healthcare professionals, and the right to comprehensive care. We
examine the transformative potential of these provisions, shedding light on their role in fostering

a healthier, more inclusive society.

Discrimination casts its shadow on the everyday lives of transgender individuals, often limiting
their access to essential goods and services. By dissecting the Bill's stance on this matter, we unveil
a comprehensive framework that challenges discriminatory practices and paves the way for
unfettered access. The provisions within the Bill usher in a paradigm shift, demanding that
transgender individuals be treated on par with others when it comes to accessing goods and
services. We delve into the nuances of these provisions, exploring how they contribute to a society

where every individual's dignity and rights are upheld.

The right to move freely is a cornerstone of personal autonomy, yet transgender individuals often
encounter discrimination that restricts this basic freedom. We dissect the Bill's provisions that
challenge such discrimination, creating an environment where transgender individuals can move
without fear. The provisions within the Bill transcend legal protection, embedding the right to
movement as an essential facet of transgender rights. By exploring these mandates, we illuminate
how they contribute to a society where individuals can traverse the world without encountering

discriminatory barriers.

Property rights are emblematic of social inclusion and economic empowerment, yet transgender
individuals often face hurdles in this arena. By delving into the Bill's provisions on property rights,
we uncover a transformative vision that seeks to address this challenge head-on. The provisions
within the Bill challenge discriminatory practices that limit transgender individuals' property

rights. We explore the implications of these mandates, highlighting their role in creating an
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environment where individuals can exercise property rights free from bias. The right to participate
in political processes is a cornerstone of democracy, yet transgender individuals often encounter
barriers that hinder their political engagement. By unravelling the Bill's provisions on political

participation, we reveal a blueprint for inclusivity and empowerment.

The provisions within the Bill dismantle discriminatory practices that hinder transgender
individuals' political involvement. We analyse the transformative potential of these mandates,
underscoring their role in creating a democratic landscape where transgender voices are heard and
respected. Transgender individuals often face discrimination in establishments that provide care
and custody, further marginalizing them. By delving into the Bill's provisions on access to
establishments, we uncover a vision that champions equal rights and dignity. The provisions within
the Bill revolutionize access to establishments, ensuring that transgender individuals are treated
with respect and equality. We examine the transformative potential of these mandates, shedding

light on their role in fostering a society where every individual's rights and dignity are upheld.

The Transgender Persons (Protection of Rights) Bill, 2019, stands as a testament to India's
commitment to eradicating discrimination and championing equality. Its provisions, spanning
education, employment, healthcare, access to goods and services, right to movement, property
rights, political participation, and access to establishments, serve as a comprehensive framework
that transcends legal protection, shaping a more inclusive society. As India continues its journey
towards a future defined by justice and dignity, the Bill's mandates resonate as beacons of hope,
guiding the nation towards a future where every transgender individual is treated with the respect

and equality, they rightfully deserve?®.
Certificate of Identity - A Contested Terrain

The concept of a Certificate of Identity for transgender individuals carries profound implications
for their rights, recognition, and self-identification. By dissecting the provisions of the Bill, this
chapter unravels the contours of this contentious clause and its resonance within the broader
context of gender identity. Intricately delving into the process of obtaining an identity certificate,

we unravel the steps and prerequisites transgender individuals must navigate. The role of the

$https:/thc.nic.in/Central%20Governmental %20Acts/Transgender%20Persons%20(Protection%200f%20Rights) %2
0Act,%202019.pdf (accessed August 16 2023)
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District Magistrate, the evidentiary burden, and the critical question of self-identification become

focal points of analysis®.

The provision for revised certificates and their linkage to medical interventions raises intricate
questions about agency, autonomy, and the intersection of medical and legal recognition. We
explore the nuances of surgical interventions as prerequisites for revised certificates and their
implications for bodily autonomy. A comprehensive analysis of the Bill's provisions on welfare
measures reveals a resolute commitment to fostering inclusion and participation for transgender
individuals. This chapter explores the conceptual underpinnings of these measures and their role

in dismantling systemic barriers.

Moving beyond the ban on discrimination, this section delves into the multifaceted welfare
measures proposed by the Bill. From rehabilitation and vocational training to self-employment
opportunities, we analyse the potential impact of these measures on the socio-economic
empowerment of transgender individuals. The symbiotic relationship between welfare measures
and financial institutions becomes apparent as we delve into the provision for loans from public
sector banks. This analysis sheds light on the Bill's potential to spur economic independence

through self-employment opportunities.
Offences & Penalties - Upholding Dignity and Justice

The offences and penalties enshrined within the Bill constitute a cornerstone of its protective
framework. By meticulously examining the range of offences, from forced labor to abuse, this
chapter unravels the complexities of upholding dignity and justice for transgender individuals. By
deconstructing the concept of forced labor and its implications for transgender individuals, we
explore how this provision seeks to safeguard their autonomy and economic well-being. The
prohibition of denying transgender individuals access to public places serves as a potent tool to
challenge systemic discrimination. This section dissects the provision's significance in fostering
inclusivity and societal acceptance. Examining the penalties for removing transgender individuals
from their homes and committing various forms of abuse, we illuminate the Bill's commitment to

safeguarding their emotional, physical, and economic well-being. The varying penalties for

? https://www.npr.org/sections/goatsandsoda/2019/12/04/784398783/india-just-passed-a-trans-rights-bill-why-are-
trans-activists-protesting-it (accessed August 16 2023)
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offences reflect a nuanced approach to justice and deterrence. We analyse the range of
imprisonment terms and fines, considering their potential impact on ensuring compliance with the

Bill's protective provisions!?.
NATIONAL COUNCIL FOR TRANSGENDER PERSON

In the ongoing quest for gender equality and social justice, the establishment of the National
Council for Transgender Persons (NCT) emerges as a significant stride towards recognizing and
addressing the unique challenges faced by transgender individuals in India. The composition of
the NCT, with its diverse and representative membership, reflects a concerted effort to amplify the
voices of the transgender community and engage various stakeholders in shaping policies and
initiatives that foster inclusivity and empowerment. This comprehensive exploration delves into
the intricate facets of the NCT's composition, elucidating the roles and responsibilities of its
members and underscoring its transformative potential within the broader framework of
transgender rights. At the helm of the NCT's composition stands the Union Minister for Social
Justice, who assumes the pivotal role of the chairperson. By unravelling the significance of this
leadership role, we unearth the responsibilities and expectations tied to the Union Minister's

position in steering the council's efforts towards gender equality and social inclusion.

Delving into the role of the Vice-Chairperson, who is the Minister of State for Social Justice, we
explore how this position contributes to the NCT's leadership and synergy with the council's
broader objectives. Through an analysis of the Vice-Chairperson's mandate, we shed light on their
role in shaping policies and initiatives that cater to the diverse needs of transgender individuals.
The dual role of the Secretary of the Ministry of Social Justice, who serves as both a member of
the NCT and a representative of the ministry, embodies a harmonious intersection between policy
formulation and implementation. By scrutinizing the Secretary's multifaceted role, we highlight
how their contributions facilitate effective coordination and implementation of transgender-

friendly policies!!.

1Ohttps://socialjustice.gov.in/writereaddata/UploadFile/TG%20bill%20gazette637631764960930587.pdf (accessed
August 16 2023)

https://thc.nic.in/Central%20Governmental %20Acts/Transgender%20Persons%20(Protection%200f%20Rights) %
20Act,%202019.pdf (accessed August 16 2023)
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The inclusion of representatives from various ministries, including Health, Home Affairs, and
Human Resources Development, underscores the interdisciplinary approach of the NCT. By
examining the role of these representatives, we unveil how their collective expertise shapes a
holistic and multifaceted strategy to address transgender issues spanning health, security,

education, and more.

NITI Aayog's representation within the NCT introduces a crucial dimension, emphasizing the
importance of data-driven policies and evidence-based decision-making. This chapter delves into
NITI Aayog's role in guiding the council's strategies, fostering socio-economic development, and
advocating for transgender individuals' rights. The National Human Rights Commission (NHRC)
brings a vigilant eye to the NCT, amplifying its commitment to safeguarding the rights and dignity
of transgender individuals. By analysing the NHRC's role within the council, we illuminate how
their oversight contributes to an environment where human rights violations are vigilantly

addressed!?.

The participation of State Government representatives introduces a regional perspective, enabling
tailored solutions that address the unique challenges faced by transgender individuals across
different states. By examining the role of State Government members, we unveil how their insights
contribute to a comprehensive national strategy. Transgender community representation within the
NCT amplifies the voices of those directly affected by policies and initiatives. Through an
exploration of their role, we highlight how these representatives contribute authentic perspectives
and lived experiences to the council's deliberations. Additionally, the presence of NGO
representatives underscores the collaborative approach of the NCT, fostering synergy between

governmental and civil society efforts.

Through a comprehensive analysis of the NCT's diverse composition, we underscore its
transformative potential in shaping policies and initiatives that cater to the holistic well-being of
transgender individuals. By delving into the collaborative decision-making process within the
council, we illuminate how the collective wisdom of its members contributes to an environment

of inclusivity, understanding, and empowerment.

12 https://timesofindia.indiatimes.com/india/govt-sets-up-national-council-for-transgender-
persons/articleshow/77768847.cms (accessed August 16 2023)
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The National Council for Transgender Persons, with its diverse and representative composition,
serves as a testament to India's commitment to eradicating discrimination and championing
equality. The roles of its members - from Union Ministers to transgender community
representatives - converge to shape policies that promote inclusivity, social justice, and
empowerment. As India strides towards a future defined by justice and dignity for all gender
identities, the NCT emerges as a dynamic catalyst, steering the nation towards a more inclusive

and equitable society.
FUNCTIONS OF NATIONAL COUNCIL FOR TRANSGENDER PERSON

Central to the NCT's mandate is its advisory function, wherein it offers informed guidance to the
Central Government on matters pertaining to transgender welfare, policies, and guidelines. This
chapter delves into the advisory role, exploring how the NCT's insights contribute to the
formulation of inclusive policies that cater to the diverse needs of the transgender community.
Intricately dissecting the NCT's role in assessing the impact of legislations and policies, we
illuminate how the council contributes to a nuanced understanding of how legal and policy
frameworks affect the transgender community. By unravelling the processes through which the
NCT evaluates impacts, we shed light on its potential to shape legislation and policies that reflect

the rights and dignity of transgender individuals.

The NCT's monitoring role assumes paramount significance as it involves the vigilant assessment
of the impact of legislative measures introduced by the Central Government. By examining the
mechanisms through which the NCT exercises its monitoring function, we elucidate how this
oversight contributes to accountability and progress. Within the context of monitoring, the NCT's
ability to offer recommendations to the government emerges as a transformative tool for informed
decision-making. By analysing the dynamics of this process, we unveil how the NCT's insights
influence the evolution of legal and policy frameworks that cater to the transgender community's

needs'3.
ROLE OF NATIONAL COUNCIL FOR TRANSGENDER PERSON

Embedded within the NCT's mandate is the role of addressing grievances brought forth by the

13 https://pib.gov.in/PressReleaselframePage.aspx?PRID=1648221 (accessed August 16 2023)
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transgender community. This chapter delves into the significance of grievance redressal, exploring
how it serves as a mechanism to ensure that the rights and concerns of transgender individuals are
heard, acknowledged, and addressed. Through an analysis of the grievance redressal process, we
uncover how the NCT's involvement empowers transgender individuals to seek resolution and
justice. By unravelling the steps and mechanisms through which grievances are addressed, we
highlight the NCT's role in fostering an environment where grievances are taken seriously and

resolved equitably.

By comprehensively examining the advisory, monitoring, and grievance redressal roles of the
NCT, we unveil the transformative potential of its collective functions. This section delves into
how the convergence of these roles shapes a comprehensive approach to addressing the myriad
challenges faced by transgender individuals, fostering a society characterized by inclusivity and

equity.

The National Council for Transgender Persons, with its multifaceted functions and roles, stands as
a testament to India's commitment to eradicating discrimination and championing equality.
Through its advisory, monitoring, and grievance redressal functions, the NCT not only shapes
policies but also fosters an environment where the rights and dignity of transgender individuals
are upheld. As India embarks on a journey towards a future defined by justice and inclusivity, the
NCT emerges as a dynamic catalyst, steering the nation towards a more equitable and empowering

society for all gender identities'4.
PROBLEMS FACED BY TRANS COMMUNITY

The journey of transgender individuals through the annals of history has been marred by the
shadows of discrimination, marginalization, and societal ostracism. This comprehensive
exploration delves deep into the intricate web of challenges that the transgender community has
grappled with for decades, shedding light on the pervasive stigma, socio-economic inequalities,
lack of basic facilities, familial rejection, and the interplay of mental health struggles. By

unravelling the multifaceted layers of these problems, this study aims to underscore the urgent

1 https://www.drishtiias.com/daily-updates/daily-news-analysis/national-council-for-transgender-persons (accessed
August 16 2023)
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need for transformative change, challenging society to recognize and address the systemic issues

that perpetuate the plight of transgender individuals.

An in-depth examination of the stigma attached to non-normative sexual orientations and gender
identities illuminates the roots of marginalization that transgender individuals face. By scrutinizing
historical and cultural contexts, we unveil the societal constructs that have relegated the
transgender community to the fringes. The dire consequences of marginalization come to the fore
as we analyse how discrimination has permeated various facets of transgender individuals' lives.
From restricted access to resources and opportunities in employment, education, healthcare, and
housing, to a pervasive lack of control over their own lives, this chapter unravels the layers of

systemic inequality that perpetuate their struggles.

By delving into the cyclical relationship between social exclusion and low self-esteem, we unveil
the psychological toll of being constantly stigmatized. The intricate interplay of racism, sexism,
poverty, homophobia, and transphobia compounds the challenges faced by transgender
individuals, resulting in a mental health crisis that demands urgent attention. The vulnerability of
transgender individuals to hate crimes and violence becomes evident as we analyse their
experiences within the broader socio-cultural context. By shining a light on real-life narratives, we
underscore the urgent need for systemic change to ensure the safety and security of transgender

individuals®?.

Through an analysis of the lack of basic facilities such as separate restrooms, we uncover how this
seemingly trivial issue becomes a poignant symbol of the systemic discrimination faced by
transgender individuals. By delving into the implications of this issue, we highlight the urgent need
for gender-inclusive facilities. The lack of gender-inclusive restrooms exposes transgender
individuals to heightened vulnerability, sexual assault, and harassment. This chapter delves into
the harrowing experiences faced by transgender individuals, underlining the urgency of rectifying

this issue to ensure their safety and dignity.

An exploration of familial rejection delves into the profound emotional toll it takes on transgender

individuals. By examining the societal pressures and cultural norms that drive this rejection, we

!5 https://www.indiatimes.com/explainers/news/explained-major-challenges-faced-by-transgenders-in-india-
606619.html (accessed August 16 2023)

Page: 17



Indian Journal of Law and Legal Research Volume V Issue IV | ISSN: 2582-8878

underscore the need for family acceptance and support. The complex interplay between familial
rejection and medical coercion is unravelled as we delve into the practice of sex reassignment
surgery (SRS) and intersex genital mutilation (IGM). By analysing the impact of these practices
on transgender individuals' autonomy, identity, and well-being, we highlight the importance of

informed consent and bodily autonomy.

As the myriad challenges faced by the transgender community are laid bare, the urgency for
transformative change becomes evident. By unravelling the interconnectedness of these
challenges, this chapter advocates for a comprehensive approach that centers on dismantling
systemic discrimination and fostering societal inclusion. A comprehensive analysis of the
problems faced by the transgender community culminates in a roadmap for change. Through an
exploration of strategies that encompass policy reforms, awareness campaigns, education, and
empowerment initiatives, we pave the way for a more inclusive and equitable society that

recognizes the rights and dignity of transgender individuals.

The challenges faced by the transgender community transcend mere statistics; they represent a
call to action for society at large. By shedding light on the stigma, discrimination, violence, lack
of facilities, familial rejection, and medical coercion that transgender individuals confront daily,
this study underscores the urgent need for transformative change. As we strive to create a world
that values diversity and equality, it is imperative to challenge societal norms, amplify transgender
voices, and create inclusive spaces where every individual, regardless of their gender identity, can

thrive and find their rightful place in the tapestry of humanity¢.
TRANSGENDER MARRIAGE IN INDIA

In a significant legal milestone, the Madras High Court, in 2019, redefined the contours of marriage
under the Hindu Marriage Act to include transgender individuals. This groundbreaking judgement
not only marked a departure from traditional interpretations but also underscored the inherent
rights of transgender persons to enter into marital unions. However, the absence of explicit
provisions for transgender marriages in the 2019 Transgender Persons (Protection of Rights) Bill

raises pertinent questions about the government's stance and the challenges faced by the

16 https://www.drishtiias.com/to-the-points/Paper2/the-transgender-persons-protection-of-rights-act (accessed
August 16 2023)
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transgender community. This comprehensive study delves into the legal complexities, societal
perceptions, and inherent rights surrounding transgender marriages in India, navigating through

landmark judgements, legislative provisions, and societal paradigms.
1. Expanding the Notion of "Bride" - A Paradigm Shift

The Madras High Court's interpretation of the term "bride" under Section 5 of the Hindu Marriage
Act marked a watershed moment. By delving into the nuances of this judgement, we unpack the
legal implications and the broader significance of this redefinition in recognizing the marriage

rights of transgender individuals.
2. The Triad of Influential Judgements

The NALSA, K.S. Puttuswamy, and Navtej Singh Johar judgements emerge as guiding lights in the
legal landscape of LGBTQ+ rights. Through a meticulous analysis of these judgements, we unveil
how they laid the foundation for the Madras High Court's landmark decision and underscored the

inherent rights of transgender individuals to marriage.

The conspicuous absence of provisions pertaining to transgender marriages in the 2019
Transgender Persons (Protection of Rights) Bill raises questions about the government's approach
towards recognizing and safeguarding the marriage rights of the transgender community. By
dissecting the implications of this omission, we delve into the broader implications for transgender
rights. A 2021 case before the Delhi High Court sheds light on the government's stance on
LGBTQ+ marriages. By analysing the government's perspective that the Navtej Singh Johar!” and
K.S. Puttuswamy'® judgements did not legalize homosexuality but rather decriminalized a specific

behaviour, we delve into the complexities of legal interpretation and societal perceptions.

The government's argument that marriage should lead to procreation introduces a complex
interplay of societal norms, perceptions, and individual rights. By scrutinizing this viewpoint, we

unveil the challenges of aligning legal definitions with societal expectations.

17 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1
18 K.S. Puttuswamy, J. v. Union of India, (2017) 10 SCC 1
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3. Navigating the Existing Legal Framework

A meticulous analysis of Section 5 of the Hindu Marriage Act reveals the intricate conditions for
a valid marriage. By scrutinizing the concept of "degree of prohibited relationship," we unveil the
challenges of aligning the existing legal framework with transgender marriages. Through an
exploration of Section 4 of the Special Marriage Act, we illuminate the complexities of placing
conditions on marriages based on mental fitness and procreation. By unravelling the implications
of this provision, we underscore the challenges faced by the LGBTQ+ community in securing legal

recognition of their marriages.

The societal stigma attached to transgender persons and non-normative relationships becomes a
central focus as we explore the challenges of securing marriage rights. By delving into societal
paradigms and perceptions, we underscore the need for transformative change in shifting societal
mindsets. As the transgender community endeavours to secure marriage rights, the necessity of
redefining the purpose of marriage beyond procreation becomes evident. By advocating for the
recognition of marriages based on companionship, love, and commitment, we underscore the

transformative potential of challenging traditional norms.

The journey towards recognizing transgender marriages in India navigates through a labyrinth of
legal complexities, societal paradigms, and inherent rights. The Madras High Court's landmark
interpretation and the government's stance on LGBTQ+ marriages underscore the need for a
holistic and progressive legal framework. As the transgender community strives for recognition,
the battle extends beyond legal definitions to societal perceptions, encompassing a transformative
shift in understanding marriage as a union based on love, companionship, and equality. The
recognition of transgender marriages, within the broader landscape of LGBTQ+ rights, emerges
as a testament to India's evolving journey towards inclusivity and equality for all its citizens,

regardless of gender identity or sexual orientation'®.
STATUS OF TRANSGENDER MARRIAGE LAWS IN DIFFERENT COUNTRIES

The global landscape of transgender marriage laws is a mosaic of diverse legal frameworks,

societal norms, and historical contexts. This comprehensive study delves into the status of

19 https://blog.ipleaders.in/laws-governing-transgender-marriages-india/ (accessed August 16 2023)
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transgender marriage laws in various countries, offering a comparative analysis of legal
developments, landmark cases, and societal attitudes. From the pioneering steps taken by the
United Kingdom and the United States to the progressive strides in New Zealand and South Africa,
and the stark contrast in Saudi Arabia, this exploration navigates through intricate legal nuances,

societal perceptions, and human rights implications.
A. The United Kingdom - Pioneering Transgender Marriage Jurisprudence

The British legal landscape for transgender marriages began to take shape with the landmark case
of Corbett v. Corbett?®. Through a meticulous analysis of this case, we unveil the legal intricacies
surrounding transgender marriages, the concept of "true sex," and the capacity to consummate a

marriage.

The Gender Recognition Act of 2004 emerged as a significant legislative milestone, granting legal
recognition of acquired gender and equal marriage rights. By exploring the implications of this
Act, we highlight the transformative impact on the rights of transgender individuals in the United

Kingdom.
B. United States of America - A Journey to Marriage Equality

The United States' path to marriage equality came to fruition with the landmark case of Obergefell
v. Hodge?!. By dissecting this case, we uncover how the US Supreme Court recognized the rights
of same-sex couples to marry, emphasizing the importance of legal recognition in destigmatizing

LGBTQ+ relationships.

While marriage equality has been established in the United States, challenges persist on a state
level. Through an examination of state-level laws and the evolving legal landscape, we shed light

on the complexities faced by transgender individuals seeking marriage rights?2.
C. New Zealand - Navigating a Progressive Legal Landscape

The legal journey of transgender marriages in New Zealand is scrutinized through the lens of

Quilter v Attorney-General. By tracing the evolution from denial of marriage rights to the

20 Corbett v. Corbett [1970], 2 All ER 33
212015 SCC Online US SC 6: 192 L.Ed.2d 609: 576 US _ (2015), Director, Ohio Department of Health, et al.
22 CNLU LJ (9) [2020] 158 Legal Recognition of Same-Sex Marriage Rights in India by Shivam Garg.
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legalization of civil unions, we highlight the transformative impact of subsequent legislations.

Through an exploration of the Civil Union Act of 20042* and subsequent legislative developments,
we unveil New Zealand's transition from denial to acceptance, becoming a beacon of progress in
transgender rights. The legal landscape, societal attitudes, and implications for transgender

individuals are dissected.
D. Saudi Arabia - A Harsh Reality of Denial and Discrimination

In stark contrast to the progress in other countries, the plight of transgender individuals in Saudi
Arabia remains dire. Through an examination of Saudi laws, societal norms, and cultural

influences, we unveil the systemic denial of LGBT rights, including transgender marriages.

The grim reality faced by the LGBTQ+ community, including transgender individuals, in Saudi
Arabia is explored in-depth. By delving into the legal and societal consequences of being openly
LGBTQ+, we shed light on the urgent need for human rights advocacy and international

awareness.
E. South Africa - Transforming Norms and Redefining Equality

South Africa's journey towards recognizing transgender marriages is illuminated through the
landmark case of Minister of Home Affairs v. Fourie’’. By analysing the Constitutional Court's
stance on procreation and discrimination, we underscore the transformation of societal norms and

legal perspectives.

Through an exploration of legislative changes, societal perceptions, and human rights
implications, we unravel South Africa's transformation from a country that considered LGBTQ+
relationships taboo to a nation that enshrined equal marriage rights for all individuals, irrespective

of their gender.

The diverse global landscape of transgender marriage laws traverses a spectrum of progress,
challenges, and societal paradigms. From the pioneering strides in the United Kingdom and the

United States to the transformative journeys of New Zealand and South Africa, and the stark reality

23 hitps://www.nzherald.co.nz/nz/civil-unions-bill-passed/ AEJSQ3XMMIJCBJ4TZV XK5F5BBHQ/ (accessed
August 16 2023)
24 [2005] ZACC 19
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in Saudi Arabia, this comprehensive study underscores the importance of legal recognition,
societal acceptance, and human rights advocacy. As transgender individuals continue to navigate
a complex web of legal nuances, discrimination, and social change, the imperative for a more
inclusive, equitable, and compassionate world becomes ever more evident. Recognizing
transgender marriages is not just a legal matter; it is a testament to the fundamental principles of
dignity, equality, and human rights that must guide societies on their path towards progress and

justice?.
Conclusion

The landscape of transgender marriage laws across different countries reflects a diverse spectrum
of progress, challenges, and societal transformations. This research study has shed light on the
journey of transgender individuals seeking recognition and rights within the institution of
marriage. The analysis of legal cases, legislative developments, and societal attitudes has revealed
the intricate interplay between law, culture, and human rights. From the groundbreaking
interpretations in the United Kingdom and the United States to the progressive strides in New
Zealand and South Africa, and the harsh realities faced by the transgender community in Saudi
Arabia, it is clear that the recognition of transgender marriages is emblematic of a broader struggle

for equality, dignity, and inclusivity.

The study underscores the importance of legal recognition as a cornerstone for societal acceptance
and human rights progress. The global movement towards recognizing transgender marriages is a
testament to the resilience and determination of individuals and communities to challenge norms
and demand their inherent rights. However, it is equally evident that challenges persist, from legal
gaps to societal stigma, discrimination, and violence. The imperative for continued advocacy,
education, and policy reform remains crucial to ensure that transgender individuals can fully

exercise their rights and live with dignity.

As societies evolve and perspectives shift, the path towards recognizing transgender marriages
must continue to be paved with empathy, understanding, and a commitment to upholding the
principles of equality and human rights for all. The culmination of legal victories and ongoing

struggles serves as a reminder that the journey towards inclusivity and justice is ongoing. The

25 hitps://blog.ipleaders.in/laws-governing-transgender-marriages-india/ (accessed August 16 2023)
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recognition of transgender marriages is not just a legal milestone; it is a testament to the enduring

quest for a more equitable and compassionate world.
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