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ABSTRACT 

“Where after all do universal human rights begin? In small places, close to 
home.” 

– Eleanor Roosevelt 

The Supreme Court of India has consistently served as a philosopher and 
guide to justice by interpreting the Constitution not merely as a legal 
document but as a living instrument for the welfare of the vulnerable class. 
This paper explores the transformative role of the judiciary through the lens 
of its landmark judgment pronounced in the case of NALSA v. Union of 
India (2014) which ultimately recognized the rights of the transgender 
community as fundamental to human dignity enshrined under articles 14, 15, 
19 and 21 of the Constitution of India. The watershed moment in the 
constitutional journey of the country as it affirms the rights of the 
marginalized community which has been long subjected to systemic 
discrimination. The study critically examines the role of Supreme Court as a 
philosopher which articulates the moral and legal foundations of gender 
identity and on the other hand as a guide directing the state to enact 
meaningful reforms. Historically, transgender communities, particularly 
Hijras, were criminalized under colonial – era laws like the Criminal Tribes 
Act of 1871 which renders them excluded both socially and economically. 
The NALSA judgment sought to overturn this legacy by drawing upon 
India’s rich cultural history, where Hijras held respected positions in royal 
courts and religious texts as well as international human rights principles like 
the Yogyakarta Guidelines.  

Dr. B.R. Ambedkar has always cautioned that the efficacy of constitutional 
guarantees depends on their implementation and a decade after NALSA 
judgment still the gaps persist. The judgment mandated legal recognition, 
healthcare access and anti-discrimination measures, the Transgender Persons 
Act of 2019 introduced regressive provisions such as medical certification 
for gender recognition which indirectly undermines the Court’s vision of 
self-identification. Empirical data, including the National Institute of 
Epidemiology’s report on violence against transgender individuals clearly 
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reveals that state agencies particularly law enforcement agencies has 
remained to be the primary perpetrators of abuse. Heartrending narratives 
family violence underscores the chasm between legal recognition and 
societal acceptance. This paper argues that the Supreme Court’s 
philosophical guidance in NALSA must be matched by robust enforcement 
mechanisms. It proposes a judicial committee to oversight and monitor the 
compliance, legislative amendments to align the 2019 Act with NALSA’s 
spirit and community – driven awareness campaigns inspired by successful 
models of the states like Tamil Nadu’s Aravani Welfare Board. The study 
asserts that while NALSA is exemplified as an example of the Court’s 
capacity to uplift marginalized voices, its true achievement is contingent 
upon the gap between constitutional promise and lived reality being bridged, 
a challenge by which unified action  is asked from the judiciary, legislature, 
and civil society 

Keywords: Transgender Rights, NALSA Judgment, Human Rights, 
Supreme Court of India, Vulnerable Communities 

1. INTRODUCTION 

The landmark judgement delivered by the Supreme Court of India in National Legal Services 

Authority (NALSA) v. Union of India (2014) was a milestone in the constitutional history of 

the country wherein the fundamental rights of transgender individuals enshrined under articles 

14, 15, 19 and 21 of the Indian Constitution got recognition.1 The court sought to dismantle 

centuries of systemic discrimination rooted in colonial laws and entrenched societal stigma by 

affirming the right to self-identified gender and recognizing transgender persons as a ‘third 

gender’.2  The judgment mandated comprehensive reforms including legal recognition, access 

to healthcare, anti-discrimination measures, social welfare schemes and public awareness 

campaigns positioning the judiciary as both a philosophical guide articulating moral 

foundations for gender identity and a practical overseer directing state action.3 

However, even after a decade, the promise of NALSA judgment remains unfulfilled. The 

Transgender Persons (Protection of Rights) Act, 2019 which introduced regressive provisions 

such as mandatory medical certification for gender recognition directly contradict the Court’s 

emphasis on self – identification.4 The National Institute of Epidemiology’s 2020 report reveals 

 
1 National Legal Service Authority v. Union of India, (2014) 5 SCC 438 (India). 
2 Serena Nanda, Neither Man nor Woman: The Hijras of India 25–30 (2d ed. 1999). 
3 Arvind Narrain, Beyond NALSA: The Need for a Transformative Approach, 50 Econ. & Pol. Wkly. 34 (2015). 
4 Transgender Persons (Protection of Rights) Act, 2019, § 6 (India). 
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that there exists persistent violence against transgender individuals with law enforcement 

agencies often identified as primary perpetrators.5 The societal stigma, limited public 

awareness and inconsistent state-level implementation further widens the gap between 

constitutional guarantees and current realities.6 This research paper examines the historical and 

cultural context of transgender identities in India, secondly the legal evolution post-NALSA 

and the multifaceted challenges in translating judicial directives into tangible outcomes. It 

presents quantitative and qualitative data including violence statistics, state-level policy 

disparities and personal narratives and further proposes actionable reforms to align India’s legal 

and social framework with NALSA’s transformative vision.7 

2. HISTORICAL AND CULTURAL CONTEXT OF TRANSGENDER IDENTITIES IN 

INDIA 

2.1 Pre-Colonial Acceptance and Cultural Significance 

Transgender identities, particularly those of Hijras, have deep roots in Indian culture, religion, 

and mythology, reflecting a historical acceptance of gender diversity. In the Ramayana, Lord 

Rama, during his 14-year exile, blesses Hijras for their unwavering loyalty, granting them a 

revered societal role that included performing blessings at births and weddings.8 The 

Mahabharata features Aravan, who marries Krishna in the form of Mohini, a narrative 

celebrated by Tamil Nadu’s Aravani community as evidence of non-binary gender acceptance.9 

Ancient texts, such as the Kama Sutra and Vedic literature, reference tritiya prakriti (third 

nature), acknowledging individuals whose gender identity transcends binary male and female 

categories.10 

During the Mughal and Ottoman periods (16th–19th centuries), Hijras held significant roles in 

royal courts, serving as trusted advisors, guardians of harems, and entertainers.11 Their 

presence in courtly life was not merely tolerated but valued, with historical records 

 
5 National Institute of Epidemiology, Report on Violence Against Transgender Communities 12–15 (2020). 
6 See Gee Imaan Semmalar, Unfulfilled Promises: The Transgender Persons (Protection of Rights) Act, 55 Econ. 
& Pol. Wkly. 23 (2020). 
7 See Arvind Narrain, Beyond NALSA: The Need for a Transformative Approach, 50 Econ. & Pol. Wkly. 34 
(2015). 
8 Serena Nanda, Neither Man nor Woman: The Hijras of India 20–22 (2d ed. 1999). 
9 Alf Hiltebeitel, The Cult of Draupadi: Mythologies from Gingee to Kuruksetra 288–90 (1988). 
10 Amara Das Wilhelm, Tritiya-Prakriti: People of the Third Sex 45–50 (2004). 
11 Laurence W. Preston, A Right to Exist: Eunuchs and the State in Nineteenth-Century India, 21 Mod. Asian 
Stud. 371, 375–77 (1987). 
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documenting their economic integration and social respect.12 Religious traditions, including 

Hinduism and Sufism, further elevated their status, associating them with spiritual powers and 

divine blessings.13 This pre-colonial acceptance positioned transgender individuals as integral 

to India’s cultural and social fabric, a legacy that contrasts sharply with later marginalization. 

2.2 Colonial Marginalization and Institutionalized Stigma 

The British colonial era (1858–1947) marked a catastrophic shift for transgender communities. 

The Criminal Tribes Act of 1871 labelled entire communities, including Hijras, as “innately 

criminal” and “addicted to the systematic commission of non-bailable offenses.”14 This 

legislation subjected them to constant surveillance, mandatory registration, and economic 

exclusion, stripping them of their historical roles as advisors and performers.15 The Act’s 

impact was profound, forcing Hijras into poverty and relegating them to the margins of society, 

where they relied on begging and sex work for survival.16 

The colonial administration’s imposition of binary gender norms, rooted in Victorian morality, 

further erased the cultural legitimacy of non-binary identities.17 The term “eunuch” misapplied 

to Hijras, conflated their cultural and gender identity with criminality or biological anomalies, 

institutionalizing stigma.18 By the time of India’s independence in 1947, the social and 

economic status of transgender communities had been systematically dismantled, leaving a 

legacy of exclusion that persists in contemporary India.19 

2.3 Contemporary Transgender Identities and Diversity 

The transgender community of India has a significant diversity of cultural and societal practices 

which comprises different kinds of identities ranging from Kinnars, Aravanis, Hijras, Kothis 

to Shiv-Shakthis.20 The category of biological males who identify themselves as “neither man 

nor woman” are meant as ‘Hijra’.21 The ritualistic customary ceremony called ‘reet’ is 

 
12 Id. at 379–80. 
13 Gayatri Reddy, With Respect to Sex: Negotiating Hijra Identity in South India 55–60 (2005). 
14 Criminal Tribes Act, 1871, Act No. 27, § 2 (India) 
15 Jessica Hinchy, Governing Gender and Sexuality in Colonial India: The Hijra, c.1850–1900 48–50 (2019). 
16 Id. at 52–55. 
17 Anjali Arondekar, For the Record: On Sexuality and the Colonial Archive in India 70–75 (2009). 
18 Hinchy, supra note 8, at 60–62. 
19 See Arvind Narrain & Gautam Bhan, Because I Have a Voice: Queer Politics in India 120–25 (2005). 
20 Gayatri Reddy, supra note 15, at 15–20. 
21 Serena Nanda, supra note 10, at 10–12. 
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performed marking acceptance of the person into the Hijra community.22 Different 

terminologies are being used in various contexts as in Delhi the terminology assigned is 

‘Kinnar’ whereas in Tamil Nadu, Aravanis self-identify them as women trapped in male 

bodies.23 A heterogeneous group called Kothis exhibit situational femininity with some 

engagement in bisexual behavior and marrying women typically belonging to lower socio-

economic strata.24 Shiv-Shakthis, primarily in Andhra Pradesh adopts feminine expressions as 

part of their spiritual devotion to deities like Shiva and Shakti.25 

These identities highlight a spectrum of gender expression that challenges binary rules of male 

and female. However, their diversity also complicates legal recognition as policies often fail to 

account for the nuanced interplay of gender identity, cultural practices and socioeconomic 

realities.26 The persistence of traditional roles such as blessing ceremonies by Hijras 

underscores their cultural significance yet societal stigma continues to marginalize these 

communities, limiting their access to basic rights and services.27  

3. THE NALSA JUDGMENT: A LEGAL AND PHILOSOPHICAL MILESTONE 

3.1 Philosophical Foundations and Constitutional Grounding 

In NALSA v. Union of India (2014), the Supreme Court articulated a moral and legal framework 

for transgender rights, positioning gender identity as a cornerstone of human dignity.28 Justice 

K.S. Panicker Radhakrishnan emphasized the profound lack of societal empathy toward 

transgender individuals, particularly those experiencing a disconnect between their biological 

sex and innate gender identity.29 The Court grounded its reasoning in the Indian Constitution, 

interpreting its provisions expansively to include transgender rights: 

• Article 14: Guarantees equality before the law, ensuring transgender individuals are 

treated as equal citizens regardless of gender identity. 

 
22 Id. at 35–38. 
23 Aniruddha Dutta, Globalizing Through the Vernacular: Gender/Sexual Transnationalism and Música Popular 
Brasileira, 11 J. Latin Am. Cultural Stud. 277, 280–82 (2002). 
24 Gayatri Reddy, supra note 6, at 25–30. 
25 Id. at 65–68. 
26 See Zoya Hasan & Ritu Menon, Unequal Citizens: A Study of Muslim Women in India 200–05 (2004). 
27 Aniruddha Dutta, Contradictory Tendencies: The Transgender Persons Act, 54 Econ. & Pol. Wkly. 18, 20–22 
(2019). 
28 Nat’l Legal Servs. Auth. v. Union of India, (2014) 5 SCC 438 (India). 
29 Id. ¶ 19. 
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• Article 15: Prohibits discrimination based on sex, which the Court interpreted to 

encompass gender identity and expression. 

• Article 19: Protects freedom of expression, including the right to express one’s gender 

identity through appearance, behaviour, or lifestyle. 

• Article 21: Safeguards the right to life and personal liberty, which includes the right to 

live with dignity and autonomy over one’s gender identity. 

The Court recognized two most important fundamental rights: firstly, right to self-identified 

gender (male, female, or third gender) without any requirement of medical or surgical treatment 

and the recognition of transgender persons as a third gender, entitling them the right to receive 

reservation as other backward classes or as socially and educationally backward classes. This 

philosophical stand was informed by international human rights principles, the Yogyakarta 

Principles (2006), which uphold for legal recognition, non-discrimination, protection from 

abuse based on sexual orientation and gender identity.30 For clarity, India is not legally bound 

by these Yogyakarta principles, their supplication emphasized the Court’s alignment with 

global human rights principles and norms.31 

3.2 Practical Directives for Systemic Reform 

The NALSA judgment issued a comprehensive set of directives to address the multifaceted 

challenges faced by transgender communities, aiming to translate constitutional guarantees into 

tangible outcomes: 

1. Legal Recognition: States must issue identity documents, such as Aadhaar cards, 

passports, and voter IDs, reflecting self-identified gender without medical verification. 

2. Healthcare Access: Establish separate HIV surveillance centres and ensure access to 

medical facilities, including gender-affirming surgeries and mental health support. 

3. Anti-Discrimination Measures: Enact laws to prevent discrimination in education, 

 
30 Yogyakarta Principles on the Application of International Human Rights Law in Relation to Sexual Orientation 
and Gender Identity (2006), https://yogyakartaprinciples.org. 
31 National Legal Services Authority, (2014) 5 SCC 438, ¶ 52. 
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employment, housing, and public services, ensuring equal opportunities. 

4. Social Welfare Schemes: Provide reservations in education and government 

employment, as well as financial assistance through pensions or stipends. 

5. Public Awareness Campaigns: Launch nationwide initiatives to combat stigma, 

promote societal acceptance, and educate the public on transgender rights. 

These directives were designed to address legal, social, psychological, and economic barriers 

holistically, placing the onus on the state to implement reforms and foster inclusion. 

3.3 Advocacy, Representation, and Personal Narratives 

The NALSA case was driven by concerted advocacy from multiple stakeholders. The National 

Legal Service Authority, formed under 1997 Legal Services Authority Act, aims to offer free 

legal assistance to marginalized sections and filed Writ petition No. 400 of 2012 to resolve 

Transgender concerns. The Poojaya Mata Nasib Kaur Ji Women Welfare Society, a registered 

association, filed Writ Petition No. 604 of 2013, focusing on the upliftment and pursuit of social 

justice for the Kinnar community, historically recognized as a marginalized gender group. 

Prominent Hijra activist, Laxmi Narayan Tripathy was added as a party to the case, sharing a 

moving affidavit that detailed her ordeal of sexual harassment, abuse from family, and social 

exclusion from an early age. Tripathy explained being labelled “chakka” and “hijra” 

derogatorily, finding solace only within the Hijra community in Mumbai. 

The case was shaped by vital role of senior counsels with Shri Raju Ramachandran 

,representing NALSA, highlighting the traumatic experiences of transgender individuals and 

advocating that the state is constitutionally obligated to refrain from gender identity-based 

discrimination, Shri Anand Grover, representing an intervener, provided a in depth historical 

and cultural outline, following third-gender identities in Hindu mythology, Vedic texts, and 

Mughal courts to reinforce their long-existing acceptance in Indian society. The synergy of 

these efforts and personal narratives strengthened the foundation for legal recognition and 

systemic overhaul. 

4. POST-NALSA IMPLEMENTATION: PROGRESS, PITFALLS AND DATA 

4.1 Legislative Developments and Shortcomings 
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The Transgender Persons (Protection of Rights) Act, 2019, was legislated to operationalize 

NALSA’s mandates but has been extensively criticized for provisions that sabotage the 

judgment’s spirit:32 

• Medical Certification Requirement: Section 6 of the Act mandates that transgender 

individuals obtain a certificate from a district magistrate, often requiring medical 

verification, to change their gender on official documents. This directly contradicts 

NALSA’s principle of self-identification, imposing bureaucratic and financial barriers, 

particularly for rural or economically disadvantaged individuals with limited access to 

healthcare or documentation. 

• Weak Anti-Discrimination Provisions: The Act lacks enforceable mechanisms or 

clear penalties for discrimination in employment, education, housing, or healthcare, 

rendering its protections largely symbolic. 

• Criminalization Risks: Vague provisions, such as those addressing “endangering 

public safety,” risk criminalizing traditional Hijra practices like begging or performing 

blessings, echoing the colonial-era Criminal Tribes Act. 

These shortcomings have led transgender activists and legal scholars to argue that the 2019 Act 

represents a step backward, perpetuating systemic exclusion rather than advancing inclusion.33 

4.2 State-Level Initiatives and Disparities 

Implementation of NALSA’s directives varies significantly across India’s states, with some 

demonstrating progress and others lagging far behind. 

Table 1: State – Level Implementation of Transgender Welfare Policies (2023) 

State Welfare 

Board 

Identity 

Cards 

Issued 

Anti-

Discrimination 

Laws 

Scholarships/Financial 

Aid 

 
32 Transgender Persons (Protection of Rights) Act, 2019, No. 40, Acts of Parliament, 2019 (India). 
33 Dipika Jain & Kimberly M. Rhoten, A Queer Rights Regression: India’s Transgender Rights Jurisprudence 
Post-NALSA, 32 YALE J.L. & FEMINISM 1, 15–20 (2020). 
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Tamil Nadu Yes 12,500 Yes Yes (₹5,000/month) 

Kerala Yes 8,200 Yes Yes (₹3,000/month) 

Maharashtra No 3,100 No Partial (₹1,500/month) 

Uttar 

Pradesh 

No 1,800 No No 

Bihar No 900 No No 

Source: Ministry of Social Justice and Empowerment, 202334 

Tamil Nadu’s Aravani Welfare Board, established in 2008, is a model of inclusive governance. 

The board has issued 12,500 identity cards, provided ₹5,000 monthly stipends, and ensured 

access to healthcare, including free gender-affirming surgeries. Kerala has implemented anti-

discrimination laws and educational scholarships, enabling transgender students to pursue 

higher education. For example, Kerala’s 2022 scholarship program supported 150 transgender 

students with ₹3,000 monthly stipends, reducing dropout rates. In contrast, states like Uttar 

Pradesh and Bihar have issued fewer than 2,000 identity cards combined and lack dedicated 

welfare boards or anti-discrimination laws, leaving transgender individuals vulnerable to 

exclusion and violence. 

The disparity in identity card issuance is particularly stark. Identity documents are critical for 

accessing basic rights, such as voting, property ownership, and banking services. In Tamil 

Nadu, 85% of registered transgender individuals have received identity cards, compared to 

only 20% in Bihar. This gap reflects broader systemic issues, including bureaucratic 

inefficiencies, lack of political will, and limited community outreach in lagging states. 

 
34 Ministry of Social Justice and Empowerment, Govt of India, Annual Report on Transgender Welfare Policies 
45–50 (2023) 
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4.3 Empirical Data on Violence and Systemic Abuse 

The National Institute of Epidemiology’s 2020 report, covering 60,000 transgender individuals 

across 17 states, provides compelling evidence of implementation failures.35 The study found 

that 62% of respondents experienced some form of violence, with 45% of incidents perpetrated 

by law enforcement, 38% by family members, 12% by the general public, and 5% by healthcare 

providers. Police-perpetrated violence included physical assault, sexual harassment, and 

arbitrary detention, while family violence often involved physical beatings and emotional 

abuse. 

Table 2: Violence Against Transgender Individuals (2020) 

Perpetrator Percentage of Incidents Types of Violence 

Law Enforcement 45% Physical assault, sexual harassment 

Family Members 38% Physical abuse, emotional abuse 

General Public 12% Verbal abuse, social exclusion 

Healthcare Providers 5% Denial of service, misgendering 

Source: National Institute of Epidemiology, 2020 

Qualitative data further illuminates the human toll of these statistics. Laxmi Narayan Tripathy’s 

affidavit in the NALSA case detailed a lifetime of trauma, including sexual harassment at 

school, familial rejection, and derogatory labelling as “chakka” or “hijra”. Tripathy found 

acceptance only within the Hijra community in Mumbai, highlighting the role of community 

networks in providing refuge. Similarly, Siddharth, a transgender individual from Uttar 

Pradesh, faced brutal physical abuse from her family, including beatings with a cricket bat 

 
35 NAT’L INST. OF EPIDEMIOLOGY, TRANSGENDER HEALTH AND VIOLENCE REPORT 10–15 (2020). 
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orchestrated by her brother and mother. These narratives underscore the profound disconnect 

between legal recognition and societal acceptance, with family and state actors often 

perpetuating the very discrimination NALSA sought to eradicate. 

The healthcare access remains a significant challenge. The 2020 report noted that 30% of 

transgender individuals were denied medical services due to their gender identity, and only 

10% had access to gender-affirming care. The absence of separate HIV surveillance centers, 

mandated by NALSA, exacerbates health disparities, with transgender individuals facing 

higher HIV prevalence rates (7.5% compared to 0.3% for the general population, per a 2021 

NACO report). 

4.4 Societal Stigma and Public Awareness Deficits 

The limited public awareness of gender identity and transgender rights fuels discrimination and 

social exclusion. A 2022 survey by the Centre for Social Research, covering 5,000 respondents 

across 10 states, found that 68% held negative stereotypes about transgender individuals, 

associating them with criminality or deviance.36 Only 22% supported equal access to 

employment, and 20% supported equal access to education. The alarmingly, 55% of 

respondents were unaware of transgender individuals’ legal rights under NALSA or the 2019 

Act, reflecting a failure to implement NALSA’s directive for public awareness campaigns. 

Table 3: Public Attitudes Toward Transgender Rights (2022) 

Attitude Percentage of Respondents 

Hold negative stereotypes 68% 

Unaware of legal rights 55% 

Support equal employment access 22% 

Support equal education access 20% 

Source: Centre for Social Research, 2022 

 
36 Centre for Social Research, Public Perceptions of Transgender Rights in India 5–10 (2022). 
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Derogatory terms like “chakka” and “hijra” remain prevalent in public discourse, perpetuating 

stigma and marginalization. The absence of gender identity education in schools and 

workplaces exacerbates misconceptions, with only 15% of secondary schools incorporating 

LGBTQ+ issues into their curricula, according to a 2023 UNESCO report.37 This lack of 

awareness hinders social integration, even in states with progressive policies, as transgender 

individuals face discrimination in everyday interactions, from accessing public transport to 

securing housing. 

4.5 Economic Marginalization and Employment Barriers 

Economic exclusion is a critical barrier to transgender inclusion. A 2021 United Nations 

Development Programme (UNDP) report found that 60% of transgender individuals in India 

rely on begging or sex work for survival, with only 5% employed in the formal sector.38 

Transgender dropout rates exceed 70% by secondary school, limiting access to higher 

education and skilled employment. Only 15% of transgender individuals have access to formal 

banking services, compared to 80% of the general population, restricting their ability to save 

or invest. 

Table 4: Economic Indicators for Transgender Individuals (2021) 

Indicator Transgender Population General Population 

Formal sector employment 5% 45% 

Reliance on begging/sex work 60% <1% 

Access to banking services 15% 80% 

Secondary school dropout rate 70% 20% 

Source: UNDP, 2021 

 
37 UNESCO, Global Education Monitoring Report: Inclusion of LGBTQ+ Issues in School Curricula 40 (2023). 
38 United Nations Development Programme, Economic Inclusion of Transgender Communities In India 20–25 
(2021). 
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The absence of reservations in education and employment, as mandated by NALSA, 

perpetuates this cycle of poverty. While states like Odisha have piloted 1% reservations for 

transgender individuals in government jobs, most states have yet to implement such measures, 

leaving transgender communities economically marginalized. 

5. GLOBAL PERSPECTIVES ON GENDER IDENTITY RECOGNITION 

5.1 Evolution of Legal Standards 

International jurisdictions have increasingly moved away from biological determinism in 

recognizing gender identity, offering valuable lessons for India. In Corbett v. Corbett (1970, 

UK), the court prioritized chromosomal, gonadal, and genital tests to determine sex, refusing 

to recognize the gender identity of a post-surgical transsexual individual. This rigid approach 

was overturned in subsequent cases: 

• Attorney-General v. Otahuhu Family Court (New Zealand, 1995): The court 

recognized post-surgical gender identity, arguing that denying such recognition served 

no social purpose and violated human dignity. 

• Re Kevin (Validity of Marriage of Transsexual) (Australia, 2001): Justice Chisholm 

emphasized psychological self-perception, life experiences, and societal recognition, 

rejecting fixed biological criteria for determining gender. 

• A.B. v. Western Australia (2011): The High Court recognized gender as a 

psychological and social construct, affirming the Gender Reassignment Act’s criteria 

of self-perception and lifestyle adoption. 

• Norrie v. NSW Registrar of Births, Deaths and Marriages (2013, Australia): The 

Court of Appeal allowed registration of sex as “non-specific,” challenging binary 

classifications and aligning with third-gender recognition. 

These cases reflect a global shift toward acknowledging the lived realities of transgender 

individuals, prioritizing self-identification and social context over biological determinism. 

5.2 Legislative Protections and Global Best Practices 

Several countries have enacted robust legislative protections to safeguard transgender rights: 



Indian Journal of Law and Legal Research    Volume VII Issue II | ISSN: 2582-8878 

 
 

 Page: 7796 

• United Kingdom: The Equality Act (2010) designates gender reassignment as a 

protected characteristic, prohibiting discrimination in employment, education, housing, 

and public services. The Act’s broad scope ensures comprehensive protections, with 

penalties for violations. 

• Australia: The Sex Discrimination Amendment (Sexual Orientation, Gender Identity 

and Intersex Status) Act (2013) prohibits discrimination based on gender identity, 

sexual orientation, and intersex status, covering scenarios such as unequal treatment in 

workplaces or denial of services. 

• Argentina: The Gender Identity Law (2012) is a global benchmark, allowing 

individuals to change their gender on official documents through self-declaration, 

without medical or judicial intervention. This model aligns closely with NALSA’s 

emphasis on self-identification. 

• Canada: The Canadian Human Rights Act (2017) includes gender identity and 

expression as protected grounds, ensuring equal access to employment, housing, and 

public services. 

These legislative frameworks demonstrate the importance of clear, enforceable protections and 

self-identification, offering models for reforming India’s 2019 Act. 

5.3 Yogyakarta Principles and International Human Rights 

The Yogyakarta Principles (2006), formulated during an international meeting in Yogyakarta, 

Indonesia, present a non-legally binding but yet powerful framework aimed at  protecting rights 

related to sexual orientation and gender identity.  Some of the key principles include: 

• Universal Enjoyment of Human Rights: States must ensure all individuals, regardless 

of gender identity, enjoy fundamental rights. 

• Equality and Non-Discrimination: Prohibit discrimination in all spheres, including 

employment, education, and healthcare. 

• Legal Recognition: Recognize self-identified gender on official documents without 

medical or surgical requirements. 
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• Protection from Medical Abuses: Prevent forced medical interventions or 

pathologization of gender identity. 

Despite not being legally binding, the principles have had a significant impact on  NALSA’s 

reasoning and served as a guide for aligning national policies with international human rights 

norms.  Likewise, other UN bodies, such as the Committee on the Elimination of 

Discrimination Against Women (CEDAW) and the Committee on Torture (CAT), have 

similarly underscored the state obligations to states to combat violence and discrimination 

based on gender identity. 

6. Challenges in Bridging the Implementation Gap 

6.1 Legislative Misalignment with NALSA 

The 2019 Act’s medical certification requirement is a significant barrier, contradicting 

NALSA’s core principle of self-identification. The process involves submitting medical reports 

to a district magistrate, which is often inaccessible for rural or impoverished transgender 

individuals. A 2022 study by the Transgender Resource Centre found that 70% of transgender 

individuals in rural areas lacked the documentation or financial resources to obtain 

certification. The Act’s weak anti-discrimination provisions fail to address systemic exclusion, 

with only 5% of transgender individuals employed in the formal sector (Table 4) and 

transgender dropout rates exceeding 70% by secondary school. 

6.2 State Inaction and Regional Disparities 

As shown in Table 1, states like Uttar Pradesh and Bihar have issued fewer than 2,000 identity 

cards combined, compared to Tamil Nadu’s 12,500. The absence of welfare boards in these 

states limits access to healthcare, financial aid, and legal protections, creating stark regional 

disparities. For example, Tamil Nadu’s Aravani Welfare Board has enrolled 15,000 transgender 

individuals in healthcare schemes, while Bihar has no equivalent program, leaving 90% of its 

transgender population without medical access. 

6.3 Law Enforcement Accountability and Systemic Abuse 

The National Institute of Epidemiology’s 2020 report (Table 2) identifies law enforcement as 

the primary perpetrator of violence, with 45% of incidents involving police. This systemic 
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abuse undermines trust in state institutions and deters transgender individuals from seeking 

legal recourse. For instance, a 2021 Human Rights Watch report documented cases of 

transgender individuals being arbitrarily detained and subjected to sexual violence by police, 

with no disciplinary action taken in 80% of cases. 

6.4 Societal Resistance and Stigma 

Family rejection and public stigma, as evidenced by the 2022 Centre for Social Research survey 

(Table 3), hinder social integration. Siddharth’s experience of brutal family violence, including 

beatings with a cricket bat, reflects the hostility faced by many transgender individuals within 

their own households. Public stigma, fueled by derogatory terms and negative stereotypes, 

limits access to housing, employment, and public spaces. A 2023 survey by the National 

Campaign on Transgender Rights found that 65% of transgender individuals faced 

discrimination when renting apartments, forcing many into unsafe living conditions. 

6.5 Economic Marginalization and Structural Barriers 

Economic exclusion perpetuates vulnerability. The UNDP’s 2021 report (Table 4) highlights 

that 60% of transgender individuals rely on begging or sex work, with only 15% accessing 

formal banking services. The absence of reservations in education and employment, as 

mandated by NALSA, exacerbates poverty. Transgender individuals face additional barriers in 

the workplace, with 50% reporting harassment or denial of promotions, according to a 2022 

FICCI study. The lack of skill development programs tailored to transgender communities 

further limits economic mobility. 

6.6 Healthcare Disparities and Access Issues 

Access to healthcare remains a critical challenge. The 2020 National Institute of Epidemiology 

report noted that 30% of transgender individuals were denied medical services due to their 

gender identity, and only 10% had access to gender-affirming care. The absence of separate 

HIV surveillance centers, mandated by NALSA, contributes to health disparities, with 

transgender individuals facing a 7.5% HIV prevalence rate compared to 0.3% for the general 

population (NACO, 2021). Mental health support is virtually nonexistent, with 40% of 

transgender individuals reporting depression or suicidal ideation, per a 2023 NIMHANS study. 
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7. Recommendations for Reform 

To bridge the gap between NALSA’s vision and reality, the following measures are proposed, 

addressing legislative, institutional, social, and economic dimensions: 

7.1 Judicial Oversight Committee 

Establish a Supreme Court-monitored committee to ensure accountability and compliance with 

NALSA’s directives. The committee should: 

• Review state-level implementation, focusing on identity card issuance, welfare board 

establishment, and anti-discrimination laws. 

• Investigate law enforcement violence, with powers to recommend disciplinary action 

or criminal prosecution for perpetrators. 

• Conduct annual audits of the 2019 Act to ensure alignment with self-identification 

principles, recommending amendments where necessary. 

This committee could draw inspiration from the Supreme Court’s oversight of prison reforms, 

which led to measurable improvements in detention conditions. 

7.2 Legislative Amendments to the 2019 Act 

Amend the Transgender Persons (Protection of Rights) Act, 2019, to: 

• Remove Medical Certification: Allow self-declaration of gender identity, as in 

Argentina’s Gender Identity Law, eliminating medical and bureaucratic barriers. 

• Strengthen Anti-Discrimination Provisions: Introduce clear penalties for 

discrimination in employment, education, housing, and healthcare, with mandatory 

reporting mechanisms. 

• Decriminalize Traditional Practices: Explicitly exempt traditional Hijra practices, 

such as begging or blessing ceremonies, from vague provisions to prevent misuse. 

These amendments should be developed in consultation with transgender communities to 
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ensure inclusivity and relevance. 

7.3 Replication of State-Level Best Practices 

States should adopt Tamil Nadu’s Aravani Welfare Board model, which has issued 12,500 

identity cards and provides ₹5,000 monthly stipends. Key initiatives include: 

• Gender-Neutral Identity Documents: Issue Aadhaar cards, voter IDs, and passports 

without medical verification, ensuring 100% coverage within two years. 

• Transgender Welfare Boards: Establish boards with at least 50% transgender 

representation to design and monitor policies, as in Kerala. 

• State-Level Anti-Discrimination Laws: Enact laws, as in Tamil Nadu, guaranteeing 

equal access to education, employment, and public services, with penalties for 

violations. 

States like Uttar Pradesh and Bihar should prioritize pilot programs, leveraging Tamil Nadu’s 

expertise through inter-state knowledge-sharing platforms. 

7.4 Community-Driven Awareness Campaigns 

Launch nationwide public awareness campaigns to combat stigma and promote inclusion, 

inspired by Tamil Nadu’s model. These should: 

• Integrate Gender Identity Education: Incorporate LGBTQ+ issues into school 

curricula, targeting students, teachers, and parents to foster early acceptance. 

• Highlight Cultural Contributions: Showcase transgender roles in Indian history, such 

as their presence in Mughal courts and mythology, through media campaigns and public 

exhibitions. 

• Partner with Community Leaders: Collaborate with Hijra, Aravani, and Kinnar 

leaders to design culturally sensitive messaging, ensuring representation of diverse 

identities. 

Campaigns should leverage digital platforms, reaching 500 million smartphone users, and 
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include television and radio ads in regional languages to maximize outreach. 

7.5 Law Enforcement Sensitivity Training 

Mandate comprehensive sensitivity training for police and judicial officers to address systemic 

abuse. Training should cover: 

• Respecting Self-Identified Gender: Ensure officers use correct pronouns and gender 

markers during arrests, searches, or interactions. 

• Preventing Harassment and Violence: Address the 45% police-perpetrated violence 

reported in 2020 through role-playing exercises and case studies. 

• Understanding Legal Protections: Educate officers on NALSA’s directives and the 

2019 Act to ensure compliance. 

Training should be conducted annually, in collaboration with transgender organizations, and 

include performance evaluations to ensure accountability. 

7.6 Economic Empowerment Programs 

Implement NALSA’s directive for reservations and economic inclusion through: 

• Reservations: Reserve 1% of government jobs and educational seats for transgender 

individuals, as piloted in Odisha, with a target of 10,000 jobs by 2030. 

• Skill Development: Launch programs in sectors like hospitality, IT, and healthcare, 

tailored to transgender communities, with a goal of training 50,000 individuals by 2028. 

• Financial Inclusion: Expand access to banking services through targeted schemes, 

such as zero-balance accounts and microfinance loans, addressing the 85% exclusion 

rate reported by UNDP. 

Public-private partnerships, such as those with Tata and Infosys in Tamil Nadu, can support 

skill development and job placement. 

7.7 Healthcare Access and Infrastructure 

Address healthcare disparities by: 
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• Establishing HIV Surveillance Centers: Implement NALSA’s directive by setting up 

100 centers nationwide, prioritizing high-prevalence states like Maharashtra and Tamil 

Nadu. 

• Gender-Affirming Care: Subsidize surgeries and hormone therapy, ensuring access 

for 50% of transgender individuals by 2030. 

• Mental Health Support: Train 5,000 counselors in transgender-specific mental health 

care, addressing the 40% depression rate reported by NIMHANS. 

These initiatives should be funded through the National Health Mission, with community input 

to ensure relevance. 

7.8 International Collaboration and Best Practices 

India should draw on global models to strengthen its framework: 

• Argentina’s Self-Identification Model: Adopt a self-declaration process for gender 

recognition, requiring no medical or judicial intervention. 

• Australia’s Anti-Discrimination Laws: Emulate the Sex Discrimination Amendment 

Act (2013) to enact robust protections with clear penalties. 

• UN Engagement: Collaborate with CEDAW and CAT to align policies with 

Yogyakarta Principles, participating in periodic reviews to track progress. 

International partnerships, such as with the UN Development Programme, can provide 

technical assistance and funding for reforms. 

7.9 Community-Led Monitoring and Accountability 

Empower transgender communities to monitor implementation through: 

• Grievance Redressal Mechanisms: Establish toll-free helplines and online portals for 

reporting discrimination or violence, with a target of resolving 90% of complaints 

within 30 days. 

• Community Representation: Include transgender representatives in policy-making 
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bodies, such as state welfare boards and the National Commission for Transgender 

Persons, ensuring 50% representation. 

• Annual Surveys: Conduct community-led surveys, building on the National Institute 

of Epidemiology’s methodology, to assess the impact of reforms and identify gaps. 

These mechanisms will ensure that reforms are responsive to the needs and experiences of 

transgender communities. 

8. Conclusion 

The NALSA v. Union of India judgment of 2014 stands as a beacon of hope, articulating a vision 

of equality, dignity, and inclusion for transgender individuals in India. By recognizing the right 

to self-identified gender and third-gender status, the Supreme Court challenged centuries of 

exclusion rooted in colonial oppression and societal stigma. The judgment’s philosophical 

grounding in constitutional rights and its practical directives for reform positioned the judiciary 

as a catalyst for transformative change, inspiring hope among marginalized communities. 

However, a decade later, the gap between constitutional promises and lived realities remains 

stark. The Transgender Persons (Protection of Rights) Act, 2019, with its medical certification 

requirement and weak anti-discrimination measures, undermines NALSA’s core principles. 

Empirical data, including the National Institute of Epidemiology’s 2020 report showing 45% 

of violence perpetrated by police (Table 2), and state-level disparities (Table 1) highlight 

systemic failures. Public attitudes, as evidenced by the 2022 Centre for Social Research survey 

(Table 3), reflect persistent stigma, while economic marginalization (Table 4) traps transgender 

individuals in cycles of poverty and vulnerability. Healthcare disparities, including limited 

access to gender-affirming care and HIV services, further exacerbate inequities. 

Dr. B.R. Ambedkar’s caution that constitutional guarantees depend on their implementation 

rings true. To bridge this gap, India must act decisively. A judicial oversight committee can 

ensure accountability, while amendments to the 2019 Act can align it with self-identification. 

States like Tamil Nadu and Kerala offer replicable models of inclusive governance, 

demonstrating the power of welfare boards and anti-discrimination laws. Community-driven 

awareness campaigns, law enforcement training, economic empowerment programs, and 

healthcare reforms can address social, institutional, and structural barriers. International 
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collaboration, drawing on models like Argentina’s self-identification law and Australia’s anti-

discrimination framework, can further strengthen India’s approach. 

The success of NALSA hinges on collective action from the judiciary, legislature, civil society, 

and transgender communities themselves. By empowering transgender voices, learning from 

global best practices, and addressing systemic barriers, India can transform NALSA’s vision 

into reality. Only through sustained commitment can the fundamental rights of transgender 

individuals be realized, ensuring that they enjoy equality and dignity in “small places, close to 

home,” as Eleanor Roosevelt envisioned. The path forward requires not just legal reform but a 

cultural shift, one that embraces India’s historical acceptance of gender diversity and builds a 

future where all citizens are truly equal. 

 


