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ABSTRACT 

 

 

In a number of nations, privatization is the sole focus of government policy, it 

may be driven solely by political and economic motives, but at the same time 

privatisation pose many of the legal issues. The term "privatisation" has been 

given various meanings, but it generally refers to the transition of a government-

controlled industry, bank, or other entity to private ownership. As in certain 

countries, the government may allow only social services to be privatised, with 

the government still having supreme control over decision-making and 

management. While the legislation of some countries provides for full 

privatisation, others do not. “Apart from the constitutionality and validity of the 

privatisation decision, there are public law and administrative law problems that 

often arise with privatization decisions as When privatization is at it peak, 

macro-level industrialization emerges which might progress to the point where 

the government's position is diminished and private individuals take over. 

Therefore, this research paper discusses the aim of privatisation and the types of 

privatisation also to understand the enforceability of administrative law 

principles to privatisation challenges in India  

Keywords:  privatisation, public law, legal issues, administrative law, 

government   
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CHAPTER 1 

1.1 Overview  

Administrative law has become increasingly important in modern society, as the relationship 

between administrative authorities and the general public has become increasingly 

complicated. Any legislation is needed to govern these dynamic relationships. essential, which 

can ensure regularity and can be checked at the around the same time, as economic development 

is the most important challenge that every government faces, since it is a multi-faceted task that 

encompasses a wide variety of political, economic, social, technological, and cultural activities 

and to achieve rapid economic growth, privatisation has become a global phenomenon. 

Privatization encompasses a variety people, since there are several different interpretations of 

the word. The term ‘privatisation' is commonly used as a panacea for many economic problems, 

especially those involving state sector.  

Privatization is defined as the ‘constitutional other' of nationalisation is privatisation. It is a 

matter of both public policy and the law. Privatization seeks to reduce government interference 

in people's social and economic lives. If "privatisation" is a matter of public policy, putting it 

in place comes with a slew of legal issues. Administrative law, which is a subset of public law, 

focuses on governmental or administrative actions. The issue of privatisation necessitates not 

only doctrinal changes, but also a re-evaluation of public law, with a focus on public law of 

privatisation.  

 

1.2 . STATEMENT OF THE PROBLEM 

In some nations, privatisation is the sole focus of government policy. Privatizations may be 

motivated primarily by political and economic considerations, but they pose many of the legal 

issues. The question arises ‘What do we mean by privatization and the enforceability of 

administrative law principles to privatisation challenges in India.’ 

 

1.3  LITERATURE REVIEW 

For this research paper, following books and articles have been mainly followed: 

 

Administrative Law and Process Third Edition by Alfred C. Aman, Jr. 

This journal article helps in getting the in- dept. knowledge about Administrative law and about 

legal processes that relate power to principles. It governs the legal means by which executive, 

legislative, and judicial powers are exercised over and through administrative agencies 
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The Challenges of Privatisation: An International Analysis by Bernardo Bortolotti and 

Domenico Siniscalco  

Published in the year 2004, this book presents a detailed explanation of the global privatisation 

process, including an overview of the phenomenon and panel data empirical studies that 

evaluate some of the predictions of the recent economic theory of privatisation. 

Lectures on Administrative Law by C.K. Takwani and M.C. Thakker  

This books help the researcher to understand the basic concepts of administrative law also the 

concepts of natural justice, the theory of judicial review, and judicial remedies have been 

debated in depth, taking into consideration the recent trend of the law courts. 

1.4 SCOPE AND OBJECTIVES 

1. To understand the concept of privatisation and its limitations. 

2. To comprehend the enforceability of administrative law principles to privatisation 

challenges in India. 

  

3. Methodology 

This is a Doctrinal Research and thus, secondary data is looked into for analysis. Primary 

resources referred to in the course of study include Journals, Books, Articles, Law Reports and 

Cases.  
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CHAPTER 2 

PRIVATISATION AND ITS LIMITATIONS  

 

Privatization is a broad concept that refers to a variety of public-private partnerships, such as 

contractual agreements with private companies for goods or services and government-funded 

voucher programs that enable clients to purchase private goods or services.  It is a phenomenon 

that is the absolute opposite of nationalisation. Privatisation, according to Upendra Baxi, is the 

"constitutional other" of nationalisation. It is a matter of both public policy and the law. 

Privatization seeks to reduce government interference in people's social and economic lives. In 

a country like India, privatization is seen as a way of rising output, improving efficiency, 

lowering unit costs, reducing government spending, and raising cash to pay down debt. Thus, 

this is a general rule that applies to private companies. 

 The first aspect of privatization is the relocation of government properties such as property and 

stakes in government-owned businesses. etc. to private individuals. Privatization may also 

occur as a result of government complacency, such as partnering with private corporations to 

provide utilities or public goods. When economic growth is implemented in a developing 

economy, another form of privatization is a system of industrial growth. In certain cases, 

privatisation may entail the government ceasing to operate in those fields entirely.  

In certain cases, privatisation may simply imply the transfer of social service delivery to private 

companies while leaving management and accountability to the government. The capitalist 

method of industrialisation in macro-perspective is also referred to as industrialisation through 

the private sector. In such a situation the role of government is gradually reduced to virtual 

nothingness and the private sector becomes increasingly powerful. The state becomes a 

representative of the capitalist. Privatisation of this genre is gradually spreading its tentacles 

over macro-economic set up1  

Privatization can be approached in a variety of ways. The "traditional approach" treats 

privatisation solely as a "policy" issue, reducing the need for legal intervention. This approach 

does not see privatisation as a central challenge to public law, nor does it acknowledge the legal 

 
1 BN Ghosh, “Privatisation, Market Power and Allocative Inefficiency: Reflections on the Malaysian Example” 

April 4, 1998 
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and constitutional issues that come with it. Instead, it refers to the fact that privatisation 

decisions never pose any legal issues.  

The ‘permissive approach’ towards privatisation centers on the ultra vires principle meaning 

that privatisation decisions should be based on legislative authorisation. Legislatures often 

support privatisation enabling statutes. In many countries no express authorisation for 

privatisation is ever expected as there is an implied authority for the state to embark on 

privatisation initiatives which even the courts have recognised 2 This approach asserts that 

administrative authorities should carry out their duties even though they contract with private 

entities. The idea that the authority for privatisation could be expressed or inferred would cause 

problems in the process of privatisation regulation. 

Limitations on Privatisation 

The first concern, among the public law issues of privatisation, which are mainly administrative 

law issues, is what are the limits attached to the privatisation spheres. When looking at the 

situation in India, wholesale privatisation is unwelcome because the Indian private sector lacks 

the ability to take over and run large public enterprises. Furthermore, since many public sectors 

in India are overstaffed, private companies taking over PSUs will have a hard time getting rid 

of excess workers. The government would have to make a difficult decision if it were to 

retrench.  

The next constraint revolves around the legality of privatisation. The doctrine of ultra vires 

holds that if there is no legislative authorisation for privatisation, the privatisation initiative 

would be invalid. Whether a country needs to enact a privatisation law or can do without one 

depends on several factors such as the political situation and legal traditions of the country, the 

scope of its privatisation program, and the nature of the enterprises to be privatised, etc.3  

Since there is a legal presumption against delegating government powers to private entities, 

privatisation must be focused on explicit legislation. This criterion is a useful tool for regulating 

the privatisation process. The legislature has a lot of leeway in the legislative process to 

deliberate and discuss issues like whether privatisation is necessary in a specific field. As per 

Baxi, when a trade or sector is nationalized by legislation, it can only be privatised by a specific 

 
2 Lisa Lukose “The Applicability of Administrative Law” 
3 Pierre Guislain, Privatization Challenge: A Strategic, Legal and Institutional Analysis of International 

Experience (Washington D C: World Bank, 1997),   
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statute designed for that purpose. As a result, a privatisation Act must state the reasons why 

denationalization is best for the public or society.  

 As he stated that “The Indian Constitution is a salutary discipline on state power...it may be 

perceived by Justices to permit acts of denationalization which are manifestly in public interest. 

But it prohibits donor-agencies induced, or economistically populist (for a cross-section of 

India’s troubled higher bourgeoisie), acts of undisciplined or unbridled acts of 

denationalization. Responsible acts of denationalization will be those which do not gift away 

on a silver platter state resource for private profit at the cost of the workers and society. The 

text and context of the Indian Constitution forbids altogether elected oligarchies in India from 

emulating the mercantilist state formative practices of the Company Bahadur.”4 

In the case of Centre for Public Interest Litigation v Union of India, It was argued that the 

decision of the Government to sell majority of shares in HPCL and BPCL to private parties 

without parliamentary approval or sanction is contrary to and violative of the provisions of the 

ESSO (Acquisition of Undertaking in India) Act, 1974, the Supreme Court of  India restrained 

the Central Government from proceeding with disinvestment, resulting in Hindustan Petroleum 

Corporate Limited (HPCL) and Bharat Petroleum Corporate Limited (BPCL) ceasing to be 

Government companies without appropriately amending the concerned statutes suitably5. 

The ability to move government assets in core sectors to third parties, especially hostile or 

foreign entities, may also be restricted. Such industries may be critical to the state's economy 

or defence. It's a way for the states to monitor each other, interests may be safeguarded by 

restricting private bodies' ability to move properties (formerly government assets that have been 

transferred to a private entity) to third parties. In such cases, the state may use its power of veto 

to prevent potential transactions that are in the public interest. 

 Another perspective of privatisation is that of human rights, in privatization, the fruits of 

economic progress are not shared equally, it flows into the pockets of traders, businessmen and 

industrialists which are against the principle of social justice6. Indian economic operation must 

meet the demands of distributive justice and public interest, according to the Indian 

constitution. 

 
4 Lisa Lukose “The Applicability of Administrative Law” 
5 Centre for Public Interest Litigation v Union of India [2012] 
6 S Mishra, “Principles of Social, Legal and Natural Justice,” Supreme Court Journal 3 (1990):  
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In the case of Chandra Bhavan Boarding v The State of Mysore it was held that the 

constitutional philosophy in the following lines: “The mandate of the Constitution is to build a 

welfare society in which justice, social, economic and political, shall confirm all institutions of 

national life. The hopes and aspirations aroused by the constitution will be belied if the 

minimum needs of the lowest of our citizens are not met.” However, in the process of 

privatisation casualty is often public interest.7 Humans have shown some inappropriate 

behaviour as a result of privatisation. People in a completely free and market-oriented economy 

can choose illegal and corrupt paths to maximize their gains. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
7 Chandra Bhavan Boarding v The State of Mysore [1970] SC 2042 
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CHAPTER 3 

ADMINISTRATIVE LAW PRINCIPLES AND PRIVATISATION 

Public law doctrines address privatisation in part; however, public law does not provide a 

detailed study of privatisation. In the realm of administrative law, in India’s experience, 

privatisation raises certain fundamental questions such as (i) what is the scope of privatisation 

— the boundaries of privatisation? (ii) what are the limitations on the types of actions / powers 

that can be privatised? (iii) what should be the administrative process of privatisation including 

the privatisation policy of the government? and (iv) what are the impacts of privatisation? (v) 

which legal regime should apply to privatised activities?8 

In the case of  Balco Employee’s Union v Union of India,9 Employees of Balco Company 

challenged the government's administrative policy and the administrative authority on the issue 

of disinvesting its stake in a government company and the process to be followed in making 

that decision. The Supreme Court of India held in its judgement that the decision to disinvest 

and its execution was solely administrative in nature a decision affecting the state's economic 

policy, labor does not assert a right to be consulted, or a right to obtain advance notice, or a 

right to be consulted at any point of the process, based on natural justice or some other basis. 

Even a government employee covered by Articles 14 and 16 of the Indian Constitution or 

Article 311 of the Indian Constitution had no absolute right to remain in service, and hence the 

decision to amend The government's absolute prerogative in transferring ownership of the 

Balco Company to private hands was unchallengeable by the employees. 

This decision undoubtedly increased the executive's administrative discretion in selecting and 

implementing policies that have a significant effect on the country's economic situation. Since 

policy determination has always been within the executive's jurisdiction, the government has 

the authority to determine whether or not to implement a disinvestment policy. According to 

the court, natural justice standards did not apply even though workers' rights were compromised 

by a shift in their employer. The Supreme Court's silent acceptance of the disinvestment process 

indicates that disinvestment and privatisation are in the national interest and for the overall 

growth of the economy. In addition, the Balco case demonstrates the limitations of judicial 

review of administrative decisions. The courts would not intervene unless the government's 

strategy was unconstitutional or deceptive. The decision further broadens the reach of 

 
8 Lisa Lukose “The Applicability of Administrative Law”  
9 In Balco Employee’s Union v Union of India,[2001] 
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administrative decision-making authority also the decision added demonstrates the limit of 

public interest lawsuits in relation to disinvestment. 

 Privatisation decisions are expressions of policy, it would be better not to shift such decisions 

from the political sphere to the constitutional sphere. As certain activities cannot be privatised 

such as criminal justice administration and defence also the lack of a comprehensive policy on 

privatisation defuses the scope for realising potential gains of privatisation. A privatisation 

policy will also facilitate the process of reforms. The main legal issue is that of developing 

norms that will apply to private bodies. The definition of privatisation is largely based on social 

and economic factors rather than legal considerations. 

In the case of Zee Telefilms Ltd. v Union of India, it was held that a board like the Board of 

Control for Cricket in India (BCCI) is not a state under article 12 and its functions do not 

amount to public functions. Every entity regulating the fundamental rights under article 19 (1) 

(g) is not necessarily a state within the meaning of article 12.10 

In the case of Rahul Mehra v Union of India, it was observed that when the government stands 

by and lets a body like BCCI assume the prerogative of being a sole representative of India for 

cricket by permitting BCCI to choose the team for India for appearance in events like the World 

Cup, then it necessarily imbues BCCI with the public functions at least in so far as the selection 

of the team to represent India and India's representation in international cricket.11 'Public 

functions test' helps the courts to find out instrumentalities of state under the expression 'all 

local or other authorities' to be treated as state. 

Privatization Regulations 

 To be constitutionally legitimate, the privatisation process and privatised activities must be 

controlled.  

 In the case of Delhi Science Forum v Union of India, the Indian apex court held that the central 

government and the telecom regulatory authority are not to behave like sleeping trustees, but 

have to function as active trustees for the public good to ensure that the private sector 

contributes more to the development of the telecom network in India and for introduction of 

plurality in the telecom sector The decision to set up Rs. 1300 crore high speed data network. 

 
10 Zee Telefilms Ltd. v Union of India [2005] 
11 Rahul Mehra v Union of India [2004] 
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The purpose of any regulatory agency is to ensure that competition is protected. Particular 

suppliers of goods and services should not receive any specific protection 12  

The privatisation policy has to be powerful to overcome overlapping interests, complex 

conflicts and controversy. The recommendations by the Task Force Committee of the 

Confederation of Indian Industry to close three nationalized banks invited several criticisms. 

This report created panic and a kind of uncertainty among the general public, the borrowers 

from the banks and depositors. Taskforce consisted of two corporate sector industrialists, who 

owed Rs. 500 crores and Rs. 350 crores respectively to these 

Impact and Challenges of Privatization 

Privatization introduces with it several of the social and economic issues. Apart from the 

possible impact on human rights, privatisation decisions have social and distributive 

consequences. Privatization of fields such as welfare-to-work systems, prison management (the 

creation of privately managed and run prisons), and public-sector training are all examples from 

other countries. Privatizing public service career training, for example, has the ability to have 

an indirect impact on public service. 

Though disinvestment is a component of fiscal policy, the re-divide between public and private 

is a result of a combination of fiscal, industrial, and tariff policies, as well as strands of public 

enterprise reform policy.  India lacks a systematic privatisation programme. A non-privacy 

policy A non-policy on privatisation, such as the one in place in India right now, has an 

economic effect. Lack of policy may favour political expediency in the short term, but it comes 

at the expense of sound economic management in the long run. Many small privatised firms 

cannot compete with the large firms in matters of technology, economies of scale, and resource-

use efficiency. This presents a contradiction between the objective of privatisation and its actual 

manifestation. 

Reform oriented policies may express anti-labour and anti-poor tendencies. The Voluntary 

Retirement Scheme offered by the Indian Government has been sharply criticised. Many 

privatisation drives rendered lakhs of daily wagers unemployed Farmers in several states 

committed suicide due to subsidy reductions. Many small and marginal farmers have decided 

 
12 Delhi Science Forum v Union of India [1996] 
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to quit farming due to growing pressure from the corporate interests keenly moving into the 

large-scale agricultural domain13 

There is wide gap between rhetoric and reality in terms of actual privatisation, says Peter 

Wilkinson. The failure of privatisation can be due to institutional or political failure. 

Privatisation does not necessarily improve incentives for efficiency or enhance the finance 

available for capital investment. Success depends on the state's institutional and political 

capacity to design and manage an appropriate set of subsidies. In many developing countries 

certain privatisation attempts failed due to weak political and economic institutions. As 

privatisation creates private monopolies, there must be adequate regulation to prevent abuse of 

monopoly power. In privatisation, government loses out on potential dividends and private 

companies become more profitable and commanding. The public interest yields to the profit 

motive in privatisation drives have involved important public services such as health care, 

education etc14 

 

 

 

 

 

 

 

 

 

 

 

 

 
13 Lisa Lukose “The Applicability of Administrative Law” 
14 Arben Malaj and Fatmir Mema, Strategic Privatisation, its Achievements and Challenges (Bamberg: BERG, 

2003).   
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CHAPTER 4 

CONCLUSION 

Privatization is a broad concept that refers to a variety of public-private partnerships, such as 

contractual agreements with private companies for goods or services and government-funded 

voucher programs that enable clients to purchase private goods or services, among the public 

law issues of privatisation, which are mainly administrative law issues, is what are the limits 

attached to the privatisation spheres. When looking at the situation in India, wholesale 

privatisation is unwelcome because the Indian private sector lacks the ability to take over and 

run large public enterprises. a 

The Balco case illustrates the judicial review of administrative decisions' limitations. If the 

government's policy was illegal or misleading, the judiciary would not interfere. The ruling not 

only broadens the scope of administrative decision-making jurisdiction, but it also shows the 

limits of public interest litigation in relation to underinvestment, as privatisation creates private 

monopolies, there must be adequate regulation to prevent abuse of monopoly power. In 

privatisation, government loses out on potential dividends and private companies become more 

profitable and commanding. The public interest yields to the profit motive in privatisation 

drives have involved important public services such as health care, education etc. 

 

 

 

 

 

 

 

 

 

 

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i


Indian Journal of Law and Legal Research                                                   Volume II Issue I | ISSN: 2582 8878 

                   

13 
 

REFERENCE 

 

1. Lisa Lukose “The Applicability of Administrative Law” 

2. Pierre Guislain, Privatization Challenge: A Strategic, Legal and Institutional Analysis of 

International Experience (Washington D C: World Bank, 1997),   

3. Arben Malaj and Fatmir Mema, Strategic Privatisation, its Achievements and Challenges 

(Bamberg: BERG, 2003) 

https://www.unibamberg.de/fileadmin/uni/fakultaeten/sowi_lehrstuehle/vwl_finanzwissens

chaft/DAAD-Projekt/Publikationen/pberg41.pdf  viewed on 10 April 2021  

4. Administrative Law and Process Third Edition by Alfred C. Aman, Jr 

5. Delhi Science Forum v Union of India [1996] 

6. Zee Telefilms Ltd. v Union of India [2005] 

7. Rahul Mehra v Union of India [2004] 

8. In Balco Employee’s Union v Union of India, [2001] 

9. Centre for Public Interest Litigation v Union of India [2012] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.ijllr.com/
https://www.ijllr.com/volume-ii-issue-i
https://www.unibamberg.de/fileadmin/uni/fakultaeten/sowi_lehrstuehle/vwl_finanzwissenschaft/DAAD-Projekt/Publikationen/pberg41.pdf
https://www.unibamberg.de/fileadmin/uni/fakultaeten/sowi_lehrstuehle/vwl_finanzwissenschaft/DAAD-Projekt/Publikationen/pberg41.pdf

