Indian Journal of Law and Legal Research Volume VII Issue V | ISSN: 2582-8878

CROSS-BORDER M&A IN INDIA: GROWTH GATEWAY OR
REGULATORY GRIDLOCK

Rishabh Bahadur Singh & Parag Mathur, SVKM's NMIMS, Kirit P. Mehta School of Law,
Mumbai

ABSTRACT

Cross-border mergers and acquisitions (M&A) have become one of the
defining instruments of India’s economic transformation. From Walmart’s
historic acquisition of Flipkart to the Facebook—Jio alliance, global deal-
making in India today reflects a fascinating blend of ambition, regulation,
and strategic diplomacy. This research explores the duality of India’s M&A
ecosystem — a “growth gateway” offering unprecedented market access,
and a “regulatory gridlock” defined by the complex interplay of competition
law, foreign direct investment (FDI) policy, and foreign exchange regulation.

Through an examination of legal frameworks, case studies, and emerging
trends, the paper highlights how the Competition Commission of India (CCI)
and the FDI regime act as twin gatekeepers — one guarding market fairness,
the other national interest. It argues that successful deal-making in India now
demands more than financial acumen; it requires regulatory empathy,
narrative strategy and geopolitical sensitivity.

Looking ahead, India’s regulatory landscape is evolving toward coordination
rather than conflict. The study concludes that the future of cross-border
M&A will depend not on the absence of regulation, but on the synergy
between global capital and India’s policy vision — where compliance,
innovation, and national interest can coexist as drivers of sustainable growth.
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1. INTRODUCTION

When Walmart bought Flipkart in 2018, the news was full of stories about the biggest e-
commerce transaction in India's history. But beyond the public hype, the deal showed how
complicated acquisitions are in India, with all the regulatory clearances, strategic
considerations, and cross-border issues that come with them. Cross-border M&A is no longer
only about valuation or synergy; it's also about finding a way to balance growth and regulation.
There is no denying that India is a great place to invest. Foreign investors have never had better
chances than they do now because of its growing middle class, thriving digital economy, and
active startup scene. More and more global firms are interested in the potential of growth, new
ideas, and access to a market with more than 1.4 billion customers. Yet, this promise comes
with a caveat: India’s regulatory framework — notably in competition law and foreign direct
investment (FDI) — imposes tight restrictions that influence how, when, and even whether a
transaction may continue. You can feel the stress. For investors, India is a place where they
can develop, find new markets, and make strategic moves. For authorities, any cross-border
transaction presents a potential danger to competition, market integrity, or national interest.
Every proposed merger must find a way to balance these conflicting interests. This means that
getting regulatory permission is not simply a formality; it is also a key factor in the company's

strategy.

In this research study we have investigated this nexus — the potential, the challenges, and the
changing patterns that characterize cross-border M&A in India. By studying competition law
challenges, FDI hurdles, and their interplay, it intends to give both legal and practical insight
into the dynamics defining deal-making in the world’s fastest-growing big economy. It also
takes into account lessons learned from prior deals, new rules and regulations, and the people

who are involved in getting permissions, negotiating, and compliance.

2. WHY INDIA IS A MAGNET FOR CROSS-BORDER DEALS

India is becoming one of the most alluring destinations for global investment due to decades
of economic liberalization, demographic advantages, and technological advancements. India
offers not just size but also a dynamic and complex market where consumer preferences differ
significantly across regions, sectors, and socioeconomic classes. The country is home to more
than 1.4 billion people and has a rapidly growing middle class. From banking and

infrastructure to e-commerce and pharmaceuticals, this same diversity is what transforms India
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from a purely statistical potential into a strategic playground for multinational corporations.

Cross-border M&A activity has increased dramatically over the last ten years, reflecting both
the country's economic potential and the complex business environment that investors must
navigate. Established domestic businesses operate as entry points for foreign organizations
looking for strategic expansion, while regional startups that were previously limited to local
markets are increasingly drawing international funding. A crucial realization is highlighted by
historic deals like the Walmart—Flipkart acquisition, the Sony—Zee merger, and the Facebook—
Jio Platforms investment: successful mergers in India need more than just financial
engineering. In order to balance ambition with strict strategic foresight, they need in-depth

interaction with the market dynamics, cultural nuances, and legal environment.

India's policy environment makes it even more alluring. By providing transparency and
certainty, initiatives like Digital India, more liberalized FDI regulations, and growing
liberalization in sectors like telecom, insurance, and the military have increased investor
confidence. However, complications are inextricably linked to India's potential. Sectoral
restrictions, regulatory approvals, and compliance requirements suggest that entering the
market is more of a well-planned strategy involving patience, vision, and flexibility than a

simple transaction.

The most fascinating aspect is perhaps how India is becoming as an innovation lab. It is
common for e-commerce ecosystems, digital banking platforms, and renewable energy
solutions to start in India and then spread to other developing countries. This dual role as a
booming market and an experimental centre highlights the nation's appeal and emphasizes the
need of risk management, adherence to regulations, and flexible strategy. In conclusion, India
encourages investors to understand, navigate, and engage in a dynamic ecosystem where every

decision has an impact that extends beyond the financial statement.

3. THE LEGAL LANDSCAPE: TWO GATEKEEPERS

Cross-border M&A in India operates under a dual regulatory framework: the Competition
Commission of India (CCI), which oversees market fairness, and the FDI policy regime,
which regulates ownership and investment from foreign entities. Both frameworks serve

distinct purposes, yet their interaction is critical to the success of any deal.
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3.1 Competition Law as Market Guardian

In my opinion, the Competition Commission of India (CCI) plays a vital role in safeguarding
the market from anti-competitive outcomes that could harm consumers, distort markets, or
stifle innovation. According to the Competition Act, its oversight extends not only to domestic
mergers but also to cross-border transactions if Indian markets are impacted, making its
influence both broad and strategically significant. The evaluation process, in my view, is highly
nuanced: the CCI examines market shares, relevant product and geographic markets, potential
barriers to entry, and the likely effect on consumers. Global investors often underestimate the
complexity of India’s market definition. Unlike more homogeneous Western markets, India’s
economy is fragmented and sectorally diverse, requiring careful analysis and interpretation.
According to case precedents such as Walmart—Flipkart and Sony—Zee, the CCI has
consistently demonstrated a willingness to engage deeply with sector-specific dynamics,
whether in digital platforms, e-commerce, or telecom networks. For practitioners, I believe this
underscores an essential lesson: a successful M&A strategy in India cannot rely solely on
financial engineering. It must incorporate market insight, regulatory foresight, and the
ability to present a persuasive narrative to authorities, blending economic rationale with

contextual understanding.

3.2 FDI Regulation as Strategic Filter

FDI policy in India operates as more than just an economic instrument; it functions as a
safeguard of national interest. The country carefully distinguishes between sectors open
under the automatic route and those that require government approval, reflecting legitimate
concerns over control, security, and strategic influence. Sensitive areas such as defence, media,
telecommunications, and insurance are subject to heightened scrutiny, ensuring that foreign

investment aligns with broader socio-economic and strategic priorities.

The issuance of Press Note 3 in 2020 illustrates how geopolitics can directly shape investment
rules. By mandating prior government approval for investments from countries sharing a land
border with India — especially in sectors deemed strategically vulnerable — the policy sent a
clear signal: India welcomes capital, but not without oversight. While the move stirred debate
among investors, it underscored a careful balancing act between maintaining openness to

foreign investment and safeguarding national security
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3.3 Navigating the Intersection

The interaction between competition law and FDI regulation has become one of the most
critical challenges in India’s cross-border M&A landscape. A deal might satisfy the
Competition Commission of India’s standards for market fairness yet still be blocked on
national-interest grounds, or it could receive FDI approval while raising antitrust concerns.
This duality transforms regulatory compliance into a delicate balancing act, requiring investors
to anticipate potential hurdles, plan the sequence of approvals carefully, and structure

transactions that meet both economic and strategic imperatives.

Adding another layer of complexity is the Foreign Exchange Management Act (FEMA),
which governs cross-border capital flows, valuations, and reporting obligations. The
combination of competition law, FDI rules, and FEMA compliance forms a regulatory triad
that shapes not only whether a deal can proceed, but also how it is conceptualised, negotiated,

and executed.

Navigating this triad is as much an art as it is a science. Legal advisors often serve as both
interpreters and guides, translating regulatory expectations into actionable strategies while
helping investors craft a compelling narrative for authorities. Behind every filing lies human
judgment, careful negotiation, and strategic foresight. The regulatory landscape is not merely
procedural; it is a dialogue between corporate ambition and public policy, where each decision

reflects the complex socio-economic and strategic realities of India.

4. COMPETITION LAW CHALLENGES

Every merger begins with optimism — new markets to capture, efficiencies to unlock, and
synergies to realise. But in India, before champagne corks pop, there is usually a quiet moment

of anxiety in a law firm boardroom: “Will the Competition Commission clear it?”

The Competition Commission of India (CCI) stands as the principal gatekeeper of market
fairness. Established under the Competition Act, 2002, its role in merger control has evolved
from a procedural checkpoint to a substantive arbiter of how market power is shaped in the

world’s fastest-growing major economy.
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4.1 The Threshold Tangle

The starting line is deceptively simple: any combination that crosses the asset or turnover
thresholds prescribed under Sections 5 and 6 must notify the CCI before closing. In global
transactions, however, these numbers blur. A foreign merger occurring thousands of kilometres

away may still trigger Indian scrutiny if either party has a material presence in India.

This extraterritorial reach often surprises multinational executives. A small Indian subsidiary
or distribution arm can push the combined entity above the filing threshold. Failure to notify
invites the CCI’s dreaded charge of “gun-jumping.” Over the years, the Commission has
imposed penalties on high-profile players — from Hindustan Coca-Cola Holdings to
Amazon NV Investment — not for harming competition, but for pre-closing their transactions
without clearance. For counsel, merger filing in India is therefore not a box-ticking exercise; it
is a tactical decision that can affect deal timelines, financing conditions, and even public

announcements.

4.2 Defining the Market in a Borderless World

Once notified, the real battle begins: defining the relevant market. In a globalised economy,

the question is whether competition should be assessed in India alone or across borders.

The Walmart—Flipkart decision in 2018 became a case study in this dilemma. The CCI had
to decide whether online and offline retail constituted distinct markets. Its conclusion — that
e-commerce operates in a separate market due to consumer behaviour and technology
differentiation — set a precedent that reshaped India’s retail sector. Similarly, in the Sony—Zee
merger, the Commission grappled with overlaps in television broadcasting and OTT

streaming, eventually recognising the dynamic substitution between the two.

These cases highlight how market definition in cross-border M&A is not merely an economic
exercise; it reflects the CCI’s evolving understanding of digital convergence and consumer

choice.

4.3 The Long Arm of Section 32

One of the most distinctive — and under-explored — features of India’s competition law is

Section 32, which grants the CCI extraterritorial jurisdiction. This means that even if a
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merger occurs entirely outside India, the Commission can examine it if it has an appreciable

adverse effect on competition (AAEC) within Indian markets.

While the CCI has exercised this power sparingly, its very existence shapes transaction
planning. Imagine a European conglomerate acquiring a U.S. rival, both of which supply key
inputs to Indian manufacturers. Even without an Indian subsidiary, the parties may have to
evaluate their Indian market effects. Such global reach positions the CCI alongside mature
regulators like the European Commission, signalling India’s assertive role in global

competition governance.

4.4 Digital Dominance and Data Power

The digital economy has stretched antitrust theory beyond its traditional comfort zone. In
markets driven by algorithms and data, price is often zero, yet competition concerns are
immense. The Facebook—Jio Platforms investment in 2020 forced regulators to confront new
questions: does control over data amount to market power? Can data-sharing arrangements

between a social-media giant and a telecom operator create entry barriers for rivals?

The CCI cleared the deal, but its detailed reasoning revealed a shift in emphasis — from price-
centric to data-centric analysis. The Commission began exploring concepts like network
effects, consumer lock-in, and cross-platform integration. Similar scrutiny appeared in the
Google Play Store and Apple App Store investigations, illustrating a regulatory ecosystem

learning in real time.

For foreign investors eyeing India’s digital and e-commerce sectors, this means the antitrust
playbook must now include data-mapping, algorithmic transparency, and interoperability

assessments — issues that were once the domain of engineers, not lawyers.

4.5 Procedural Complexities and Timelines

Though the CCI has earned praise for its relatively quick Phase I clearance timelines (often
within 30 working days), complex transactions can spill into Phase II reviews lasting several
months. Unlike Western regulators, India’s merger control is still consolidating institutional
expertise in areas like dynamic market analysis and innovation-based competition. Parties often
file voluntary modifications — divestitures, firewalls, or behavioural undertakings — to

expedite approval.
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The absence of a “fast-track” mechanism for low-risk cross-border deals remains a concern.
Investors frequently cite uncertainty over timelines as a material risk in valuation and financing
negotiations. In an ecosystem where capital is global but patience is local, time itself becomes

a regulatory cost.

4.6 Balancing Competition and Investment

The CCI’s task is inherently paradoxical: to protect competition without discouraging
consolidation. Excessive scrutiny can deter investors; insufficient scrutiny can breed
monopolies. The Commission has generally leaned toward a pro-market, not anti-business
stance — evident from its consistent reliance on economic analysis and its restraint in blocking
deals outright. Yet, as India’s market matures, so will expectations of deeper engagement with

issues like innovation harm, labour market concentration, and sustainability.

In the words of a former CCI chairperson, “We are not here to stop combinations, we are here

’

to ensure they do not stop competition.’

4.7 The Human Side of Compliance

Behind every notification form and turnover calculation lies a team of anxious lawyers,
investment bankers, and economists negotiating between jurisdictions, time zones, and egos.
For them, competition clearance is less about paperwork and more about narrative — telling

a story that convinces regulators the deal will help, not harm, Indian consumers.

That human dimension — of caution, persuasion, and anticipation — makes competition law
in India not just a set of rules, but a dialogue between the State and the market. How that
dialogue evolves will determine whether India remains a magnet for cross-border M&A or

retreats into regulatory hesitation.

5. FDI HURDLES

If competition law governs how companies merge, foreign direct investment (FDI) policy
decides who can merge in the first place. In cross-border M&A, this distinction transforms into
a practical maze of permissions, caps, and conditions that can make or break a deal. For global
corporations, India’s FDI regime is both an invitation and an interrogation — it welcomes

investment but insists on knowing the investor’s identity, intent, and influence.
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5.1 The First Divide: Automatic vs Government Route

India’s FDI framework is built on a deceptively simple dichotomy — the automatic route and
the government route. Under the automatic route, foreign investors can acquire stakes in
Indian companies without prior approval, provided the sector permits such investment and
FEMA regulations are followed. On the other hand, the government route subjects transactions
to ministerial scrutiny, often involving the DPIIT, the concerned line ministry, and the Reserve

Bank of India (RBI).

In practice, this distinction can transform a deal timeline from weeks to months. For example,
a cross-border acquisition in the manufacturing sector may sail smoothly under the automatic
route, while an identical transaction in telecommunications could trigger a full-fledged
government review involving multiple departments. Investors often liken the difference to

“boarding a flight with an e-ticket versus waiting at the embassy for a visa.”

This procedural uncertainty has encouraged pre-clearance diplomacy, where companies
engage with ministries and policy consultants even before submitting formal applications. The
idea is to sense the regulatory temperature — a practice that, though unofficial, has become an

integral part of deal strategy in India.

5.2 Sectoral Restrictions: The Guardrails of Sovereignty

India’s FDI regime does not treat all sectors alike — and for good reason. Areas like defense,
telecom, insurance, media, and space are viewed not merely as commercial markets but as

strategic assets tied to sovereignty, national security, and public trust.

For instance, in defence manufacturing, FDI up to 74% is allowed through the automatic
route, but any higher stake requires government approval. The rationale is clear: technology
transfer is welcome, but control must remain under watch. In telecommunications, FDI up to
100% is permitted, yet the approval requirement beyond 49% ensures that foreign control over
critical infrastructure remains traceable. Insurance and media face similar scrutiny — where
the State’s caution stems from fears of external influence over information and financial

systems.

This calibrated openness reflects India’s cautious capitalism — a model that balances global

integration with national security. However, from an investor’s standpoint, the blurred
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boundaries between “sensitive” and “non-sensitive” sectors can make deal planning
unpredictable. The same transaction structure that works seamlessly in fintech might raise

eyebrows in digital payments if the investor’s country of origin is viewed with suspicion.

5.3 The Turning Point: Press Note 3 of 2020

No discussion of India’s FDI hurdles is complete without Press Note 3 (PN3), issued in April
2020. At a time when the pandemic had shaken global markets, India tightened its FDI policy
by mandating prior government approval for investments originating from countries sharing a
land border with India — notably China, Pakistan, Nepal, Bhutan, Myanmar, Bangladesh, and
Afghanistan.

The official reasoning was to prevent “opportunistic takeovers” of distressed Indian assets. But
its implications ran deeper. Over 200 Chinese and Hong Kong-based investors suddenly found
themselves outside the automatic route, including global venture funds with partial Chinese
participation. Deal flow in sectors like e-commerce, electronics, and startups slowed
noticeably. The message was unmistakable: India was open to capital, but not at the cost of

control.

Press Note 3 also brought to the surface the geopolitics of investment law. FDI policy, once
an economic instrument, had become a tool of strategic diplomacy. For dealmakers, this meant
not just understanding the Companies Act or FEMA, but also the nuances of India’s foreign
policy posture. It wasn’t merely about capital — it was about confidence, compatibility, and

country-of-origin politics.

5.4 FEMA Compliance: The Invisible Tripwire

While FDI policy determines the who and how much, the Foreign Exchange Management
Act (FEMA) governs the how. Every cross-border transaction must comply with FEMA’s

intricate network of pricing guidelines, valuation norms, and reporting obligations.

The RBI’s approach under FEMA is often procedural but strict. Share valuation must adhere to
internationally accepted methods; consideration must flow through proper banking channels;
and post-investment filings — such as Form FC-GPR or FC-TRS — must be made within
specified timelines. Seemingly small lapses can invite compounding proceedings and monetary

penalties.
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In complex M&A transactions involving share swaps or multi-layered holding structures,
ensuring FEMA compliance becomes a technical art. Legal advisors spend weeks aligning deal
documentation to RBI’s expectations, often revising term sheets to fit the regulatory mould.
What appears to be a simple acquisition on paper is, in reality, a choreography of timelines,

valuation certificates, and cross-border remittances.

5.5 Between Openness and Oversight

The spirit of India’s FDI policy lies in its dual ambition — to attract global capital while
protecting national interest. For policymakers, each liberalisation measure carries a shadow

of caution; for investors, each new restriction demands strategic adaptation.

Over the past decade, India has moved from a defensive posture to a selectively liberal one —
expanding automatic routes, increasing sectoral caps, and digitising approval portals. Yet, the
ghosts of unpredictability remain. Investors continue to face opaque approval timelines,

overlapping jurisdictions, and a persistent sense of “policy discretion.”

In a sense, India’s FDI framework mirrors its larger democratic character — open to debate,
cautious in decision, and evolving through experience. The challenge for the coming decade is
not merely to liberalise, but to institutionalise transparency — to replace uncertainty with

clarity, and discretion with principle.

Only then will India’s FDI regime truly transform from a regulatory labyrinth into a gateway

for global growth.

6. THE INTERPLAY BETWEEN COMPETITION AND FDI REGIMES

Cross-border M&A transactions in India live at the intersection of two powerful regulatory
streams: competition law, which protects the market, and FDI policy, which protects national
interest. In theory, these two should complement each other — ensuring that foreign capital
strengthens, not stifles, India’s economy. In practice, however, their intersection often
resembles a traffic crossing without a signal: cautious coordination, occasional confusion, and

frequent slowdowns.

6.1 Two Objectives, One Transaction

The Competition Commission of India (CCI) looks at a merger through the lens of market
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power — will the combination cause an appreciable adverse effect on competition (AAEC)?
The FDI authorities — primarily the Department for Promotion of Industry and Internal Trade
(DPIIT), relevant line ministries, and the Reserve Bank of India (RBI) — focus on ownership,
control, and national security. When a foreign acquirer seeks to buy an Indian entity, both

lenses must align.

Theoretically, a deal could clear the CCI’s scrutiny but stall under FDI review, or vice versa.
For instance, an investment in a telecom giant may not raise competition concerns — multiple
players, dynamic pricing — yet still be sensitive from an FDI perspective because of data-
security implications. Conversely, an acquisition in the FMCG sector may breeze through the

automatic FDI route but face CCI’s antitrust probe due to concentration in retail distribution.

6.2 Sequencing and Coordination

One of the least discussed yet most practical issues is timing. Should parties approach the CCI
before obtaining FDI clearance, or wait until the investment route is approved? There is no
statutory sequencing rule, but in practice, lawyers and transaction advisors prefer to start with
the CCI filing once deal contours are frozen, while parallelly seeking FDI approval if required.
The problem arises when approvals operate on vastly different clocks: CCI’s combination
review typically closes within 30 working days (Phase I), but government FDI approvals can

stretch into months.

This mismatch often forces investors into “regulatory limbo.” A merger might be cleared from
a competition standpoint but still remain non-implementable because foreign investment
permission lags behind. Deals like the Walmart—Flipkart acquisition reportedly involved
extensive back-and-forth between competition and FDI officials, as both agencies navigated

uncharted digital-retail territory.

6.3 The Subtle Overlaps

The two frameworks occasionally tread on each other’s toes. The CCI, when defining relevant
markets, indirectly comments on sectoral concentration — which FDI policymakers also
monitor. Similarly, FDI approval letters sometimes impose behavioural conditions that echo

antitrust remedies: restrictions on technology transfer, data sharing, or management control.
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These overlaps are not inherently problematic, but without formal coordination they risk

producing duplicative or inconsistent obligations.

Some experts have proposed a joint-consultation mechanism between the CCI and DPIIT,
akin to the U.S. model where antitrust and national-security reviews (by the DOJ/FTC and
CFIUS) communicate through established channels. While informal consultations do occur in
sensitive cases, India still lacks a structured interface. As a result, cross-border deals often rely
on the soft diplomacy of corporate law firms and transaction advisors to harmonise filings and

timelines.

6.4 National Security, Data, and the New Economy

The growing convergence of competition and security concerns is most visible in the digital
economy. When global technology giants acquire stakes in Indian platforms, the transaction is
not merely about market share — it is also about data flows, algorithmic control, and cross-
border influence. FDI policy, especially after Press Note 3 of 2020, introduced a security filter,
while the CCI began probing whether data accumulation itself can distort competition. This

overlap reflects a global trend: economic openness tempered by digital sovereignty.

Imagine a hypothetical scenario where a large East Asian conglomerate seeks to acquire a 30
percent stake in an Indian fintech startup. The CCI must assess whether this will lead to
foreclosure of competition in digital payments, while the DPIIT and the Ministry of Home
Affairs examine if the investment could expose sensitive financial data to foreign access. The
outcome of such a deal hinges on both assessments, even though the questions — competition

and security — seem distinct.

6.5 Practical Impact on Deal-Making

For companies and advisors, this dual scrutiny translates into strategic choreography. Deal
structuring now involves anticipating regulatory sentiment as much as statutory compliance.
Lawyers routinely prepare dual narratives — one focusing on consumer welfare for CCI
filings, another highlighting national-interest benefits for FDI approval. Timelines, valuation,

and even choice of jurisdiction clauses are tailored to this interplay.

Some foreign investors respond by setting up “investment staging” — acquiring a minority

stake under the automatic route first, and only moving to majority control after securing both
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clearances. Others prefer joint-venture structures that diffuse ownership concerns while

easing antitrust review. In every case, legal creativity becomes a survival tool.

6.6 The Need for Harmonisation

India’s ambition to become a global investment hub depends on whether these two frameworks
can move from co-existence to coordination. A memorandum of understanding between the
CCI and DPIIT could enable data-sharing and simultaneous review of major cross-border deals.
Digitising and time-binding FDI approvals, on the lines of the CCI’s electronic filing system,

would further streamline the process.

Ultimately, the goal is not to dilute scrutiny but to make it predictable and synchronized.
Investors value certainty even more than leniency. A transparent and time-bound interface
between competition and FDI regulators could convert India’s reputation from a “regulatory

gridlock” to a “governance gateway.”

7. EMERGING TRENDS & LESSONS

Cross-border mergers and acquisitions have always been mirrors reflecting the wider story of
India’s economic evolution. In the early 2000s, they symbolised liberalisation and global
ambition. In the 2010s, they reflected technological disruption and the rise of digital platforms.
Today, they capture something subtler — India’s transition from being merely an investment

destination to becoming a rule-maker in the global regulatory order.

7.1 The Convergence of FDI and Antitrust Oversight

Until recently, foreign investment regulation and competition law operated in silos. The
Department for Promotion of Industry and Internal Trade (DPIIT) cared about national interest
and sectoral policy; the Competition Commission of India (CCI) cared about consumer
welfare and market efficiency. But with the rise of strategic state-backed investments —

particularly from China and the Middle East — the line between “economic” and “strategic”

has blurred.

The Press Note 3 (2020) policy, which subjected investments from countries sharing land
borders with India to prior government approval, was the first explicit signal that FDI review

could serve national security goals, not just economic ones.
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Simultaneously, the CCI has begun exploring overlaps between market power and geopolitical
leverage — for instance, the control of digital infrastructure, fintech platforms, and cloud

services.

This convergence points toward an integrated investment-screening regime, where competition
and FDI regulators may increasingly share data, align timelines, and coordinate remedies.
India, in this respect, mirrors global trends: the U.S. CFIUS, the UK National Security and
Investment Act, and the EU FDI Regulation all exemplify the shift toward multipolar

regulatory governance.

7.2 The Digital and Data-Driven Turn

In the last five years, nearly every major cross-border transaction in India — whether Walmart—
Flipkart, Facebook—Jio, or Sony—Zee — has had a digital dimension. Data has become both

the currency and the battleground of modern M&A.

The proposed Digital Competition Bill (2024) is expected to introduce ex-ante obligations
for large digital “systemically significant enterprises.” This means that future deals involving
Big Tech may face dual scrutiny: one under merger control and another under digital conduct
regulation. The CCI’s evolving approach — focusing on interoperability, gatekeeping, and
platform neutrality — suggests that antitrust analysis is moving beyond structure to behaviour

and intent.

For investors, this introduces both risk and opportunity. Compliance costs may rise, but so will
regulatory predictability. A well-defined digital competition regime can reduce the

uncertainty that currently shadows large-scale technology investments.

7.3 ESG and the Green M&A Revolution

A less-discussed but rapidly emerging theme is the intersection of M&A and sustainability.
Global funds and multinational corporations are increasingly prioritising ESG
(Environmental, Social, and Governance) factors in their acquisition strategies. India, with
its ambitious climate targets and push for green energy, has become a focal point for such

investments.

However, these “green mergers” face unique regulatory challenges. For instance, acquisitions
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in renewable energy or electric mobility often cut across multiple sectors — power,
infrastructure, and technology — each governed by different FDI caps and licensing
conditions. Similarly, the CCI’s assessment of such deals must consider innovation and

sustainability benefits, not just short-term price effects.

There is growing advocacy for the inclusion of “sustainability efficiencies” within the AAEC

analysis — a move that would align Indian competition law with global best practices.

7.4 The Judicialization of Regulatory Review

Another significant trend is the increased judicial oversight over regulatory decision-making.
With parties frequently challenging CCI orders before the National Company Law Appellate
Tribunal (NCLAT) and the Supreme Court, India’s merger control regime is slowly being

judicially fine-tuned.

For example, the Supreme Court’s observations in Competition Commission of India v.
Coordination Committee of Artists and Technicians of W.B. Film and Television clarified
the scope of “enterprise” under the Act, influencing how cross-sector deals are interpreted.
Such judicial pronouncements serve as vital interpretative guideposts for both regulators and

practitioners, gradually shaping a body of Indian merger jurisprudence.

7.5 India’s Growing Global Regulatory Footprint

Perhaps the most encouraging trend is India’s emergence as a credible regulatory actor on
the global stage. The CCI increasingly coordinates with its counterparts in the EU, U.S., Japan,
and Australia through bilateral cooperation frameworks. As global M&A deals grow in scale

and complexity, India’s participation in multijurisdictional merger reviews will only deepen.

This evolution not only strengthens India’s bargaining power in international trade negotiations
but also helps it shape the normative future of competition policy — one that balances

growth, fairness, and sovereignty.

7.6 Lessons and the Road Ahead

The central lesson for investors and policymakers alike is this: cross-border M&A in India is

no longer just about approval — it is about alignment. Deals must align with national
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priorities, regulatory philosophy, and socio-economic impact narratives.

To navigate this landscape successfully, companies must:

o Engage with regulators early and transparently.

o Integrate competition, FDI, and compliance strategies rather than treating them as

sequential hurdles.

e Anticipate public and political perceptions — because in modern India, every major

merger is also a public event.

India’s regulatory ecosystem is not static; it is a living organism responding to both domestic
imperatives and global currents. For those willing to understand its rhythm rather than resist it,
India remains not a gridlock but a gateway — complex, yes, but open, dynamic, and full of

possibility.

8. CONCLUSION

Cross-border M&A in India occupies a unique space at the intersection of opportunity and
regulation. The country’s vast consumer base, dynamic startup ecosystem, and strategic
sectors make it an attractive destination for global investors. At the same time, regulatory
frameworks — particularly competition law, FDI policy, and FEMA compliance — serve as
essential gatekeepers, ensuring that foreign investment aligns with market fairness, national

interest, and economic stability.

The interplay between these regulatory regimes has evolved from procedural oversight to a
strategic determinant of deal structure, timing, and valuation. Investors no longer engage
in cross-border transactions in isolation; success depends on anticipating regulatory scrutiny,
crafting compliant structures, and integrating both competition and FDI considerations into

business strategy.

Emerging trends — including digital economy scrutiny, data-driven antitrust assessment,
ESG considerations, and geopolitical sensitivities — are redefining the M&A landscape.
India’s regulators are responding with greater coordination, evolving jurisprudence, and policy

innovations, reflecting a maturing approach to cross-border investment.
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The broader lesson is clear: India’s regulatory environment is neither a barrier nor a gridlock;
it is a dynamic gateway. For investors willing to understand its nuances, engage strategically
with authorities, and align their transactions with national priorities, India offers unparalleled
opportunities. The future of cross-border M&A will be determined not by regulatory rigidity
alone but by the ability of businesses, policymakers, and legal frameworks to co-evolve in a

rapidly changing global economy.
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