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ABSTRACT

The doctrine of mens rea has historically functioned as the moral and
jurisprudential foundation of criminal liability under Indian criminal law.
Rooted in the common law maxim actus non facit reum nisi mens sit rea, the
requirement of a culpable mental state ensures that criminal punishment is
reserved for blameworthy conduct. However, the rapid expansion of
economic regulation in India has generated a parallel trend of legislative
dilution of mens rea, particularly through the creation of strict liability
offences and reverse burden clauses. This development, justified in the name
of regulatory efficiency and revenue protection, raises profound questions
about the legitimacy of criminal punishment without fault.

This article undertakes a critical examination of the treatment of mens rea in
economic offences under Indian criminal law. It argues that while strict
liability may be defensible in the domain of civil penalties and administrative
enforcement, its extension to criminal prosecution involving imprisonment
or moral stigma undermines foundational principles of criminal
jurisprudence and constitutional safeguards under Articles 20 and 21 of the
Constitution of India. Through an analysis of leading Supreme Court
decisions, the article demonstrates that Indian courts have increasingly
assumed the role of a constitutional firewall, resisting the unqualified
transformation of criminal law into a regulatory instrument. The article
further contends that the persistence of mens rea is not an impediment to
economic governance but a necessary condition for preserving the moral
legitimacy and normative coherence of criminal law.
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I. Introduction: Criminal Liability, Fault, and the Rise of Regulatory Punishment

Criminal law, at its core, is a moral enterprise. Unlike civil or administrative law, which
primarily seeks to regulate conduct and allocate losses, criminal law condemns. It attributes
blame, imposes stigma, and justifies the coercive deprivation of liberty. This moral dimension
explains why the requirement of mens rea—a guilty mind—has traditionally been treated as
the sine qua non of criminal liability. The maxim actus non facit reum nisi mens sit rea reflects
the deeply entrenched principle that punishment is legitimate only when an individual has acted

with a culpable state of mind.

Indian criminal jurisprudence, shaped by common law traditions and codified through the
Indian Penal Code, has consistently recognised mens rea as an indispensable component of
criminal culpability. The Supreme Court has repeatedly affirmed that mens rea is presumed to
be an essential ingredient of an offence unless the legislature clearly excludes it, either
expressly or by necessary implication. This presumption is not a mere rule of statutory

interpretation but a reflection of the moral foundation upon which criminal punishment rests.

Yet, over the past few decades, this foundational principle has been increasingly unsettled by
the expansion of economic offences. The growth of complex markets, corporate structures,
fiscal regulation, and transnational financial activity has posed formidable challenges for
enforcement agencies. Proving intention, knowledge, or dishonest motive in sophisticated
economic transactions is often difficult, time-consuming, and resource-intensive. In response,
legislatures have increasingly resorted to strict liability models, particularly in fiscal, customs,
corporate, and regulatory statutes. Under these regimes, criminal liability may attach

irrespective of the accused’s state of mind.

This legislative trend marks a significant departure from classical criminal law theory. By
lowering—or altogether removing—the threshold of culpability, economic regulation risks
transforming criminal law into a tool of administrative convenience rather than moral
adjudication. The result is a form of regulatory criminalisation in which punishment is justified

not by blameworthiness but by the mere occurrence of prohibited outcomes.

This article argues that such a transformation is neither doctrinally inevitable nor
constitutionally benign. While regulatory efficiency is a legitimate state objective, it cannot

justify the erosion of the foundational safeguards that distinguish criminal punishment from
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civil sanction. Indian courts, as this article demonstrates, have increasingly recognised this
danger and have sought to reassert the centrality of mens rea, particularly where imprisonment
or moral condemnation is at stake. The evolving judicial distinction between civil penalties and
criminal prosecution represents a crucial attempt to preserve the normative boundaries of

criminal law in an age of expanding economic regulation.

II. Theoretical Foundations of Mens Rea: Moral Blameworthiness and Criminal

Legitimacy

A. Mens Rea as a Moral Requirement

The insistence upon mens rea in criminal law is not merely a technical rule inherited from
common law but a reflection of a deeper moral intuition: punishment is justified only when the
offender is blameworthy. Criminal liability, unlike civil liability, expresses censure. It
communicates society’s condemnation of the offender’s choice to act wrongly. Without fault,

punishment loses its moral justification and degenerates into coercive regulation.

Classical criminal law theory distinguishes sharply between causing harm and culpably causing
harm. A person may cause significant economic damage through inadvertence, mistake, or
systemic failure, yet such harm does not automatically warrant criminal condemnation. Mens

rea serves as the moral filter that separates unfortunate conduct from criminal wrongdoing.

Indian criminal statutes have historically embodied this moral distinction through careful

2 2

linguistic calibration. Terms such as “intentionally,” “knowingly,” “dishonestly,” and
“fraudulently” are not stylistic flourishes but markers of culpability. They ensure that
punishment corresponds to the quality of the offender’s mental state. The continued relevance
of these gradations, even under the Bharatiya Nyaya Sanhita, underscores the enduring

commitment of Indian criminal law to fault-based liability.

B. Mens Rea and the Presumption of Innocence

Mens rea is also structurally linked to the presumption of innocence, a cornerstone of criminal
justice. By requiring the prosecution to establish both the prohibited act and the guilty mind
beyond reasonable doubt, criminal law places a heavy burden on the State. This burden is
deliberate. It reflects a constitutional preference for acquitting the possibly guilty over

punishing the morally innocent.
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Strict liability offences disrupt this balance by shifting the focus from culpability to outcome.
When guilt is inferred solely from the occurrence of a prohibited act, the accused is effectively
required to justify innocence rather than the State proving guilt. Such inversion of the
traditional burden risks undermining the presumption of innocence and diluting the legitimacy

of criminal adjudication.

Indian courts have consistently cautioned against this inversion. Even where intention must be
inferred from circumstances, it cannot be presumed merely from the breach of a statutory
obligation. This insistence reflects a deeper constitutional commitment to individual liberty and

fairness in criminal process.

II1. Evolution of Mens Rea in Indian Criminal Jurisprudence

A. Classical Position: Mens Rea as the Norm

Early Indian jurisprudence firmly entrenched mens rea as the default requirement of criminal
liability. The Supreme Court, in its formative decisions, emphasised that penal statutes must be
construed in favour of requiring a guilty mind unless the legislature clearly indicates otherwise.
In Hariprasad Rao v. State, the Court articulated a principle that has since become canonical:
mens rea is an essential ingredient of every offence unless excluded by express words or

necessary implication.

This presumption was grounded not merely in statutory interpretation but in the moral logic of
criminal law. The Court recognised that criminal punishment, particularly imprisonment,
carries profound consequences for individual liberty and reputation. To impose such

consequences without fault would be fundamentally unjust.

Similarly, in State of Maharashtra v. Mohd. Yakub, the Court rejected the argument that mere
statutory violation could substitute for proof of intention in offences involving criminal
attempt. The judgment reaffirmed that intention must be inferred from conduct and surrounding
circumstances, not presumed from regulatory breach. These early decisions reflect a

jurisprudence deeply committed to fault-based liability.

B. The Rise of Economic Regulation and Doctrinal Tension

The post-liberalisation era witnessed a dramatic expansion of economic regulation. Fiscal
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statutes, customs laws, corporate governance frameworks, and market regulation increasingly
employed penal provisions to secure compliance. Economic offences were conceptualised as
threats to public revenue and market integrity rather than as conventional crimes involving

interpersonal harm.

This shift generated doctrinal tension. On the one hand, enforcement agencies argued that
requiring proof of mens rea in complex economic transactions would render prosecution
ineffective. On the other hand, the classical criminal law framework resisted the idea that

administrative difficulty could justify punishment without fault.

The judiciary’s response to this tension has been cautious rather than absolutist. Courts have
acknowledged the legitimacy of regulatory objectives but have resisted the wholesale

abandonment of mens rea, particularly in criminal prosecutions involving imprisonment.

IV. Legislative Dilution of Mens Rea in Economic Offences

Economic offences occupy a distinctive position within criminal law. They are often
characterised by regulatory objectives, systemic harm, and diffuse victims. To address
enforcement challenges, legislatures have increasingly diluted the requirement of mens rea

through strict liability provisions and presumptive guilt clauses.

The legislative justification for this dilution rests on deterrence and administrative efficiency.
It is argued that economic offences are difficult to detect, that offenders are often sophisticated,
and that insisting upon proof of intent would frustrate regulatory enforcement. While these
concerns are not trivial, they reflect a utilitarian approach that prioritises outcomes over moral

culpability.

However, this approach raises serious normative concerns. Criminal law, unlike administrative
regulation, is not merely a tool for achieving compliance. It is a system of moral condemnation
backed by the coercive power of the State. When criminal liability is imposed without fault,

the law risks punishing conduct that is morally innocent or at least morally ambiguous.

Indian courts have repeatedly warned that the exclusion of mens rea cannot be lightly inferred.
In Nathulal v. State of Madhya Pradesh, the Supreme Court acquitted the accused despite

technical contravention of a control order, holding that absence of dishonest intention negated
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criminal liability. The decision underscores the judiciary’s reluctance to equate regulatory non-

compliance with criminal blameworthiness.

V. Judicial Response to Legislative Dilution: Courts as a Constitutional Firewall

The most significant counterweight to legislative dilution of mens rea in economic offences
has been judicial intervention. While Parliament has increasingly prioritised regulatory
efficiency, the Supreme Court has sought to preserve the normative boundaries of criminal law
by drawing a principled distinction between civil penalties and criminal prosecution. This
judicial strategy reflects an implicit recognition that criminal law cannot be reduced to an
instrument of administrative convenience without undermining its moral and constitutional

legitimacy.

A. Union of India v. Dharmendra Textile Processors: The Problematic Turn

The decision in Union of India v. Dharmendra Textile Processors marked a pivotal moment in
Indian fiscal jurisprudence. The Supreme Court held that penalties imposed under tax statutes
were civil liabilities and did not require proof of mens rea. At one level, the decision was
doctrinally defensible: the penalties in question were compensatory and coercive rather than
punitive. However, the judgment was widely misconstrued as endorsing strict liability across

the spectrum of economic offences.

The danger of Dharmendra Textile lay not in its ratio but in its reception. Enforcement agencies
increasingly relied upon the judgment to justify criminal prosecution without proof of intent,
thereby collapsing the doctrinal distinction between civil enforcement and criminal
punishment. Such an interpretation, if accepted, would have transformed economic offences
into a regime of regulatory authoritarianism, where punishment flows from breach alone,

divorced from culpability.

From a criminal jurisprudence perspective, Dharmendra Textile represents a cautionary tale:
even carefully reasoned judgments may inadvertently destabilise foundational principles when

transposed beyond their doctrinal context.

B. Radheshyam Kejriwal v. State of West Bengal: Judicial Course Correction

Judicial clarity was restored in Radheshyam Kejriwal v. State of West Bengal. The Supreme
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Court unequivocally distinguished between adjudicatory proceedings imposing civil penalties
and criminal prosecution leading to imprisonment. The Court held that while mens rea may be
dispensed with for civil penalties, criminal prosecution ordinarily requires proof of a culpable

mental state.

This decision is doctrinally significant for two reasons. First, it reaffirmed that criminal law
operates within a distinct normative framework, one that cannot be subordinated to regulatory
efficiency. Second, it reasserted constitutional values by recognising that deprivation of liberty

demands a higher threshold of justification than monetary penalties.

Radheshyam Kejriwal thus functions as a judicial firewall, preventing the uncritical migration
of strict liability from the civil to the criminal domain. It reflects a conscious judicial effort to

preserve the moral architecture of criminal law in the face of expanding economic regulation.

C. K.C. Builders and the Dependency of Criminal Liability on Culpability

The Supreme Court’s decision in K.C. Builders v. Assistant Commissioner of Income Tax
further strengthens this firewall. The Court held that once the foundation of civil liability—
namely concealment of income—is removed, criminal prosecution cannot survive. This
reasoning underscores a critical principle: criminal liability is not autonomous from culpability.

It cannot be sustained where the factual or mental basis of wrongdoing collapses.

Taken together, these decisions reveal a coherent judicial philosophy. Indian courts have not
rejected economic regulation, but they have resisted its transformation into a faultless criminal

regime.

VI. Reverse Burden Clauses and the Presumption of Guilt

A more insidious challenge to mens rea in economic offences lies in the proliferation of reverse
burden clauses. Such provisions require the accused to disprove culpability once certain
foundational facts are established. While legislatures justify these clauses on grounds of
enforcement difficulty, they invert the traditional burden of proof and erode the presumption

of innocence.

A. Constitutional Concerns under Article 21

Article 21 of the Constitution mandates that deprivation of personal liberty must follow a

Page: 1366



Indian Journal of Law and Legal Research Volume VIII Issue I | ISSN: 2582-8878

procedure that is fair, just, and reasonable. Criminal statutes that combine reverse burdens with
diluted mens rea place an onerous burden upon the accused and risk violating substantive due

process.

In Noor Aga v. State of Punjab, the Supreme Court cautioned that reverse burden clauses must
be strictly construed, particularly where severe penal consequences are prescribed. The Court
recognised that presumptions which effectively dispense with proof of culpable intent threaten

the presumption of innocence—a principle intrinsic to Article 21.

B. Regulatory Convenience versus Criminal Justice

Reverse burden regimes reflect a shift from fault-based adjudication to outcome-based
punishment. In economic offences, where transactions are complex and responsibility often
diffused across corporate hierarchies, such presumptions significantly heighten the risk of
punishing morally innocent actors. The criminal law’s traditional caution—it is better that ten
guilty persons escape than that one innocent suffer—is compromised in favour of

administrative expediency.

The judiciary’s insistence on narrow construction of such clauses represents an attempt to
prevent this erosion. Courts have repeatedly emphasised that suspicion, however strong, cannot

substitute proof beyond reasonable doubt.

VII. Bharatiya Nyaya Sanhita, 2023: Continuity or Deepening of Dilution?

The enactment of the Bharatiya Nyaya Sanhita, 2023, replacing the Indian Penal Code, raises
important questions regarding the future of mens rea in Indian criminal law. While the BNS
largely retains the mental elements embedded in the IPC, its interaction with economic statutes

remains uncertain.

On one reading, the BNS signals continuity: intention, knowledge, and dishonesty remain
central to core offences. On another reading, however, the increasing reliance on special
statutes governing economic offences suggests a parallel criminal regime operating outside the

BNS’s fault-based framework.

This dualism risks fragmenting criminal law. While traditional crimes remain anchored in mens

rea, economic offences risk becoming a separate category governed by regulatory logic rather
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than criminal morality. Such fragmentation undermines the coherence of criminal

jurisprudence and demands vigilant judicial oversight.

VIII. Comparative Jurisprudence: Lessons from the UK and the US

Comparative criminal law reinforces the normative position advanced in this article. In the
United Kingdom, courts have consistently applied a strong presumption in favour of mens rea.
In Sweet v. Parsley, the House of Lords held that unless Parliament clearly excludes mens rea,
courts must presume its existence. Strict liability has been confined largely to minor regulatory

offences punishable by fines.

Similarly, in the United States, Morissette v. United States articulated a constitutional
presumption of mens rea grounded in due process. The U.S. Supreme Court warned against
transforming regulatory breaches into crimes of strict liability where stigma and imprisonment

are involved.

These jurisdictions demonstrate that effective economic regulation need not come at the cost

of criminal justice principles. Strict liability remains the exception, not the rule.

IX. Towards a Normative Framework: Recalibrating Criminal Liability in Economic

Offences

To reconcile economic governance with criminal law legitimacy, this article proposes a three-

fold judicial test for assessing the applicability of mens rea in economic offences:

1. Nature of the Offence

Does the offence involve moral condemnation or merely regulatory non-compliance?

2. Severity of Punishment
Does the statute prescribe imprisonment or serious stigma, or only monetary

penalties?

3. Degree of Social Harm and Attribution
Is the harm directly attributable to the accused’s intentional conduct, or is liability

diffuse and systemic?

Where imprisonment or moral stigma is involved, mens rea should be treated as non-
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negotiable. Strict liability may be tolerated only in minor regulatory contexts with

proportionate sanctions.
X. Conclusion: Preserving the Moral Core of Criminal Law

The expansion of economic offences presents undeniable challenges for enforcement. Yet these
challenges cannot justify the erosion of the foundational principles that distinguish criminal
punishment from regulatory sanction. Mens rea is not an obstacle to economic governance; it

is a safeguard against the abuse of criminal law.

Indian judicial responses reveal a cautious but principled resistance to legislative overreach.
By drawing a sharp distinction between civil penalties and criminal prosecution, courts have
sought to preserve the moral and constitutional integrity of criminal law. The persistence of
mens rea ensures that punishment remains tied to blameworthiness, proportionality, and

fairness.

In an era of expanding regulatory criminalisation, the judiciary’s role as a constitutional
firewall becomes ever more critical. Economic efficiency must not eclipse criminal justice. The
future legitimacy of Indian criminal law depends upon its continued commitment to culpability

as the basis of punishment.
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