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ABSTRACT 

In a country like India, there is need of other mythology to resolve disputes 

other than courts. One way in which disputes can be resolved is mediation. 

Authors in this article will be dealing with mediation as a form of Alternative 

Dispute Resolution. the main provisions incorporated in the 2021 mediation 

bill and critically analyze the proposed bill and its key features.  
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Introduction  

“It is the spirit not the form that keeps the justice alive” – LJ Earl Warren 

The Mediation Bill on December 20, 2021 was introduced in Rajya Sabha. Mediation is a form 

of alternate dispute resolution which is designed to settle the disputes outside the court with a 

help of an impartial third party1. Generally, in India, we commonly call it as “outside court 

settlement”. In a developing country like India which is also one of the most populated country 

in the world having major economic reforms in way within the framework of rule of law, 

strategies are need for better and faster dispute resolution methods and lessen the burden on 

courts. Mediation is one such way, under which an impartial third party facilitate structured 

negotiation among disputing parties and the help them to reach onto a mutually agreeable 

settlement. In simple words, alternative dispute resolution mechanism is an alternative of 

litigation. India has signed Singapore Convention on Mediation which assures disputants 

regarding enforceability of their mediated settlements of corporate nature involving business 

in India and other signatories. Chief Justice of India (CJI) N.V. Ramana said, Mediation should 

be made mandatory as a first step in dispute resolution and a mechanism should be established 

in this regard. Also, he pointed that court should be considered as last resort rather, for dispute 

resolvent.2 Mediation is not a standalone legislation yet but there are certain specific laws in 

India giving it legitimacy in certain cases for like, Civil procedure Code, 1908 under section 

89, says, “(1) Where it appears to the Court that there exist elements of a settlement which may 

be acceptable to the parties, the Court shall formulate the terms of settlement and give them to 

the parties for their observations and after receiving the observations of the parties, the Court 

may reformulate the terms of a possible settlement and refer the same for: —  

(a) arbitration;  

(b) conciliation; 

(c) judicial settlement including settlement through Lok Adalat: or  

(d) mediation.  

 
1  Daniel Liberto, Alternative Dispute Resolution (ADR), Investopedia (July 26, 2021), 

https://www.investopedia.com/terms/a/alternative-dispute-

resolution.asp#:~:text=Alternative%20dispute%20resolution%20(ADR)%20is%20designed%20to%20settle%2

0disputes%20outside,of%20an%20impartial%20third%20party.&text=The%20latter%20means%20the%20deci

sion,both%20parties%20agree%20to%20it 
2 Amit Anand Chaudhary, Make mediation first step to settle disputes: CJI N V Ramana, Times Of India (July 

18,2021, 5:40 IST), https://timesofindia.indiatimes.com/india/make-mediation-first-step-to-settle-disputes-cji-n-v-

ramana/articleshow/84515193.cms  
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(2) Were a dispute has been referred— 

 (a) for arbitration or conciliation, the provisions of the Arbitration and Conciliation 

Act, 1996 (26 of 1996) shall apply as if the proceedings for arbitration or conciliation 

were referred for settlement under the provisions of that Act; 

 (b) to Lok Adalat, the Court shall refer the same to the Lok Adalat in accordance with 

the provisions of sub-section (1) of section 20 of the Legal Services Authority Act, 

1987 (39 of 1987) and all other provisions of that Act shall. apply in respect of the 

dispute so referred to the Lok Adalat; 

 (c) for judicial settlement, the Court shall refer the same to a suitable institution or 

person and such institution or person shall be deemed to be a Lok Adalat and all the 

provisions of the Legal Services Authority Act, 1987 (39 of 1987) shall apply as if the 

dispute were referred to a Lok Adalat under the provisions of that Act;  

(d) for mediation, the Court shall affect a compromise between the parties and shall 

follow such procedure as may be prescribed.]”3  

Arbitration and Conciliation Act, 1996; 

 The Companies act, 2013; 

 The Commercial Courts Act, 2015 under section 12A and 

 the Consumer Protection Act,2019.  

The Mediation Bill 

In the Bill, applicability of mediation proceedings is defined as, (i) where all parties reside, 

incorporated or have their place of business in India, (ii) explicitly mentioned in the mediation 

agreement that mediation will be as per the bill, or (iii) there is an international mediation i.e., 

at least one party is a foreign government or resident or an entity residing outside India.  In 

case of a dispute of civil nature, a person shall try to resolve it through mediation rather than 

approaching court. If parties fail to do so, the tribunal or court at any stage can refer parties to 

mediation if they request for the same to do so. The bill also mentions the disputes which are 

 
3 THE CODE OF CIVIL PROCEDURE, 1908, Bare Act, page 34  
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deemed to be unfit for mediation, which are- (i) against minor or person of unsound mind, (ii) 

involving prosecution for offences of criminal nature, (iii) third party rights violation, (iv) 

relating to tax or levy (section 7, first schedule attached in the bill). The bill has also established 

the process on which mediation should be in line with. The proceeding so the same shall be 

confidential. A party can withdraw from after the first two meeting under section 20 of the 

bill.4 It must complete within 180 days even if parties fail to arrive at mediation, which may 

extend to another 180 days under section 21(1) and 21(2) of the Bill.5 In case of court annexed 

mediation, the process shall be conducted as per the directions given by Supreme Curt of India 

or High Court. Mediators can be appointed by the parties itself or by the mediation service 

providers and can only assist the parties to settle their dispute and cannot impose settlement.     

The central government will establish Mediation Council of India consisting of a chairperson, 

two full time members (with experience in mediation or ADR), three ex-officio members and 

one part time members for performing certain functions (i) registration of mediators, (ii) 

recognizing mediation service providers and mediation institutes (section 33 and section 34 of 

the bill).6 

The agreements resulting from mediation shall be in writing, dueling signed by the parties and 

the mediator as per the section 5 of the bill.7 Such an agreement shall be considered binding, 

final and enforceable like that of court judgements but there is an exception which is 

agreements arrived after community mediation. Community mediation is an attempt to resolve 

disputes which has likely to affect peace and harmony amongst the local people (section 44 of 

the bill).8 The agreements resulting from mediation can only be challenged on the grounds of, 

(i) fraud, (ii) corruption, (iii) impersonation or (iv) disputes which were not fit for mediation 

(section 29(2) of the bill)9. Although certain laws like laws to prevent sexual harassment of 

women at workplace are kept out of scope so that the internal committee can resolve the matter 

as per necessary and close the case without involving third party and laws on welfare of parents 

and senior citizens as the offences under this act is of cognizable10 nature.   

 
4 Bill No. XLIII of 2021, page 11 
5 Bill No. XLIII of 2021, page 11 
6 Bill No. XLIII of 2021, page 15 
7 Bill No. XLIII of 2021, page 7 
8 Bill No. XLIII of 2021, page 18 
9 Bill No. XLIII of 2021, page 14 
10THE CODE OF CRIMINAL PROCEDURE, 1973, Bare Act, page 21, sec 2(c) 
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The Mediation Bill advantages 

The Mediation Bill intends to institutionalize the process of mediation by strengthening the 

ADR mechanism. The government on the draft bill said, “The successful outcome of mediation 

in the form of a Mediation Settlement Agreement (MSA) has been made enforceable by law. 

Since the Mediation Settlement Agreement is out of the consensual agreement between the 

parties, the challenge to the same has been permitted on limited grounds”.11 Also, the bill 

intends to promote mediation including online. In matters of civil nature, one must find a way 

to resolve issue through mediation rather than approaching courts first. Certain provisions in 

the bill also encourage improving law and order situation in a locality. Section 7 of the Bill, 

says, that “the Court will be competent to refer any dispute to mediation” in relation to 

compoundable offences or matrimonial offences which shall had aroused civil proceedings.12 

Section 44 of the Bill proposed, “any dispute likely to affect peace, harmony and tranquillity 

amongst the residents or families of any area or locality, to be settled through community 

mediation.”13  

Critical Analysis 

The Malimath Committee Report (1989-90) pointed the need for an alternative dispute 

resolution mechanism as a viable alternative.14 As per the popular adage, “justice delayed is 

justice denied”15. The concept of mediation proposed in the bill are as per the need of the time 

under satisfactory. As there is a need for a system to deal with pending cases which are clogging 

with long unsettled cases as will. As the survey, 4.5 crore cases are pending all across the 

country. There are many factors which needs further clarification- 

(1) The drafted bill is silent upon capacity to mediate and qualifications of the mediator 

(2) The bill the mandate the pre-litigation mediation which will undermine the essence of 

mediation in cases where parties are unwilling to mediate. 

(3)  Section 18 of the bill propose that “the mediator shall attempt to facilitate voluntary 

resolution of the dispute by the parties and communicate the view of each party to the 

 
11 Bill No. XLIII of 2021, page 7, sec 5 
12 Bill No. XLIII of 2021, page 8 
13 Bill No. XLIII of 2021, page 18  
14Committee on Reforms of Criminal Justice System, VOLUME I, Page 264, para 22.13 
15William Edward Gladstone   
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extent agreed to by them,” can arose the conflict of interest, and also striking the 

confidentiality of mediation process. 

(4) The bill does not specify what provisions will govern an international mediation which 

takes place in India but relates to non-commercial disputes which had aroused under 

foreign law.   

(5) The bill is silent upon whether a “mediation service provider” can be a company 

(6) Gross impropriety is not defined under the bill yet is a ground to challenge a domestic 

mediated settlement 

(7) The mediated settlement agreement should be registered as specified in the bill but if 

not registered, the consequences of the same are not incorporated in the drafted bill. 

Conclusion 

India had no standalone law on mediation but the government through this bill put an effort, a 

valiant attempt to create a standalone law on mediation. Although the drafted bill has many 

drawbacks yet it has covered aspects and has acknowledged the need of the time. Many 

provisions in the drafted bill are satisfactory although the provisions in the bill are not clear. 
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