Indian Journal of Law and Legal Research Volume VIII Issue II | ISSN: 2582-8878

MARITAL RAPE IN INDIA: NEED FOR CRIMINALIZATION
AND LEGAL REFORM

Divakar Upadhyay, Amity University

ABSTRACT

Rape is a very big issue in Indias criminal law. Even though the law says that
rape is a crime it does not fully consider forced sex by a husband with his
wife as an act. This is because of an exception in the Indian law that protects
husbands in certain situations. This exception is based on an idea that when
people get married they automatically give consent for sex.

In todays world this idea is hard to justify. Our society has changed a lot. Our
values have evolved. The courts have also emphasized the importance of
dignity, privacy and personal freedom. A married woman also has the right
to make her choices about her body. Just because she is married it does not
mean that her consent is no longer important.

This paper talks about the history of the marital rape exception its validity
and what the courts have said about it. It also looks at the arguments against
making it a crime. Explains why we need to change the law in India.
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Introduction

For a time marriage in India has been seen not just as a legal relationship but also as a social
and religious institution. In families keeping the marriage intact is more important than talking
about the rights of the individuals in it. Because of this issues that women face in their

marriages are often considered "private matters."

One such issue is rape. Simply put marital rape means forcing your spouse to have sex without
their consent. While the law punishes rape in general it still makes an exception for couples.
According to the law if a husband has sex with his wife who's above eighteen years old it is not

considered rape.

This exception assumes that consent is automatically given after marriage. However this
assumption does not fit with our values. Marriage creates responsibilities and emotional bonds.

It cannot take away a persons control over their own body.

This issue has become more important in years because there is more talk about privacy,
womens rights and bodily autonomy. Many people are questioning whether the law should

continue to protect husbands from being punished in cases where there is force and no consent.

At the time this topic is still very sensitive in India. Some people believe that making rape a
crime could affect the institution of marriage while others argue that not giving married women

legal protection is unfair. This debate shows the tension between social ideas and our values.

This paper tries to look at this conflict and understand whether the current legal position can

still be justified in a society that values equality and dignity.

Historical and Legal Background

The idea of marital rape exception did not start in India. It came from English laws. A famous
English jurist, Sir Matthew Hale once said that a husband could not be guilty of raping his wife
because marriage itself meant consent. This idea later influenced the laws in India, including

the Indian Penal Code made in 1860.

Even after India became independent this exception stayed in our laws. Over time many

countries changed their laws. India mostly kept the same approach.
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According to our law rape is defined as sex without consent. However there is an exception for
married women. This means that the law treats consent differently depending on whether you're
married or not. Many people point out that this distinction is unfair and goes against the idea

of protection.

An important court case, Independent Thought v. Union of India happened in 2017. The
Supreme Court said that if a husband has sex with his wife who's below eighteen years old it
would be considered rape. Although this judgment protected wives it did not address the issue

of adult married women.

Later the Delhi High Court heard petitions that challenged the marital rape exception. In 2022
the Court gave a decision. One judge believed that the exception went against rights while the
other judge felt that any big change should come from Parliament. The split decision itself

shows how divided people are on this issue.

Today the debate about rape is not just about criminal law. It also involves questions of

equality, dignity, privacy and the role of the government in protecting women within marriage.

Constitutional Concerns

Equality Under Article 14

Our constitution says that everyone is equal before the law and should be treated equally. The
marital rape exception creates standards for married and unmarried women. If forced sex
without consent is considered rape outside marriage many people argue that it should not be

treated differently just because the couple is married.

The harm caused by violence is the same whether the people are married or not. So excluding

women from protection raises concerns about fairness and equality.

Article 15 and Gender Discrimination

Our constitution also says that there should be no discrimination based on sex. The marital rape
exception reflects the idea that wives should satisfy their husbands regardless of their own

wishes.

This idea comes from a society where womens choices were often ignored.. Our modern values
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recognize women as equal individuals with their own rights and identities.

Right to Dignity and Personal Liberty

The Supreme Court has said that the right to life includes dignity, privacy, autonomy and

control over ones body. These rights do not disappear after marriage.

In the case of Justice K.S.Puttaswamy v. Union of India the Court emphasized the importance
of privacy and autonomy. Although this case was not directly about rape its principles are

important in discussions about consent within marriage.

A marriage may create legal obligations but it cannot force a woman to give up her personal

freedom. Ignoring consent within marriage goes against our understanding of dignity.

International Developments

Many countries around the world have made rape a crime over the last few decades. Countries
like the United Kingdom, Canada, Australia, France and South Africa no longer protect

husbands from being punished in cases of forced sex.

International agreements have also emphasized the need to protect women from violence within
families and relationships. The Convention on the Elimination of All Forms of Discrimination

Against Women encourages countries to take measures against gender-based violence.

Indias position on this issue is often criticized because many democratic countries now

recognize that marriage cannot automatically mean consent forever.

Concerns Raised Against Criminalization

One of the arguments against making marital rape a crime is the fear that it could be misused.
Some people believe that false complaints might increase and ordinary marital disputes might

become cases.

However this concern is not unique to rape laws. Similar arguments are made for criminal
offenses. The possibility of misuse cannot be a reason to deny protection to victims. Courts and

investigations are there to separate allegations from real cases.

Another argument is that making rape a crime could disturb the institution of marriage. This
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argument assumes that preserving marriage is more important than protecting individual

dignity. A relationship based on fear or forced intimacy is not an one.

Some people also argue that proving rape would be difficult because it usually happens in
private.. Many crimes happen in private including domestic violence and child abuse. The

difficulty in proving a crime does not mean that the law should not recognize the harm.

Why Reform Is Necessary

The debate about rape is ultimately about recognizing consent within marriage. As our society

changes our laws should also reflect our values and the importance of dignity.

Many legal experts and activists believe that India needs a law to protect married women from
sexual violence. Removing the exception that protects husbands from being punished is often

seen as the step.

At the time reform should not just focus on punishment. There is also a need for investigations
that are sensitive to gender, awareness programs counseling support and proper training for

police and judges.

Social attitudes also play a role. In homes people still do not talk openly about consent within
marriage. Because of this silence many women are hesitant to report abuse or even recognize
forced intimacy as violence. Legal reform alone may not solve the problem unless it is

accompanied by awareness and a change in mindset.

Conclusion

The marital rape exception is an idea that developed in a different social context. Today

however our values place importance on dignity, equality and individual freedom.

Marriage cannot automatically mean consent. A married woman still has rights over her body
and personal choices. Ignoring the absence of consent just because the parties are married raises

concerns about fairness and morality.

The debate about criminalizing rape is not just about law; it is also about how we understand
marriage, consent and women'’s rights. Recognizing rape as a crime would acknowledge that

respect and consent are necessary, in every relationship, including marriage itself.
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