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ABSTRACT 

This paper provides an extensive analysis of plea bargaining as an emergent 
mechanism of negotiated criminal resolution. It surveys its conceptual 
underpinnings and historical antecedents, procedural contours and 
challenges, and the manner in which it operates in multiple legal families. 
Drawing on a broad comparative bibliography, the study follows plea 
bargaining’s lineage in India—from ancient Vedic practices of confession 
and atonement, through Islamic-era notions of Qisas and Diya, to 
suppression under colonial adversarial norms and its statutory inception in 
2005.  

The article interrogates legislative and reformist rationales, especially reports 
by the Law Commission of India and the Malimath Committee, which frame 
plea bargaining as a pragmatic response to case accumulation, overtaxed 
courts, long pre-trial detention, and the constitutional mandate for speedy 
justice. It analyses the legislative architecture within the Code of Criminal 
Procedure and, subsequently, the Bharatiya Nagarik Suraksha Sanhita, 
weighing standards for protective measures, procedural safeguards, judicial 
supervision, victim participation, and sentencing choices. Simultaneously, 
the paper offers a cross-jurisdictional review of plea bargaining 
jurisprudence in the United States, United Kingdom, France, and Russia—
jurisdictions exemplifying an adversarial, prosecutorial driven model (USA) 
and more restraining, judiciary-governed approaches (European systems). 
From this comparative vantage, the research identifies recurring themes—
efficiency, finality, cost avoidance, restorative engagement, and evidentiary 
pragmatism—alongside systemic hazards such as exploitation, bargaining 
asymmetries, and opacity.  

The article critiques responses by Indian courts and weighs arguments for 
and against plea bargaining in light of its consequences for victims, 
prosecutorial responsibility, and broader normative aims in criminal law. It 
contends that, while plea bargaining cannot supplant full trials universally, a 
well-regulated, victim-conscious, court-reviewed scheme under clear 



Indian Journal of Law and Legal Research    Volume VII Issue VI | ISSN: 2582-8878 
 

      Page: 1683 

guidelines can be a necessary instrument for modernising criminal justice in 
India. 

Keywords:  Plea Bargaining; Criminal Justice Reform; Comparative 
Criminal Procedure; Negotiated Justice; Law Commission of India; 
Malimath Committee; BNSS 2023; Victim Participation; Judicial Oversight; 
Restorative Justice. 

INTRODUCTION 

Plea bargaining has become an established component of criminal justice frameworks in many 

countries. At its essence, the device entails negotiated exchanges between prosecutors and 

defendants whereby the latter accepts guilt in return for reduced charges, mitigation of 

sentence, or other concessions. Its intended function is to streamline adjudication while 

balancing efficiency and fairness. In India, statutory recognition of plea bargaining is relatively 

recent: its formal incorporation occurred in 2005, intending principally to protect accused 

persons' fundamental rights amidst a clogged justice system. The reform sought to confront 

chronic trial delays, where proceedings can remain stalled for many years—often three to five 

years or more—resulting in prolonged pre-trial incarceration.1  

Constraints on bail and other legal barriers worsen the predicament, leaving numerous under-

trials confined for extended periods, with attendant mental and material hardships. 

Compounding the injustice, acquittals after long detentions—frequently due to weak 

evidence—underscore systemic dysfunction. To address these problems, Indian lawmakers 

inserted plea bargaining into the Code of Criminal Procedure via Chapter XXIA (Sections 

265A–265L). These provisions created a formalized route for negotiated settlements intended 

to ease court congestion and hasten justice delivery. This paper examines the practice of plea 

bargaining in India in detail while placing it in comparative perspective. Extended trial 

durations have become a global concern, but the problem is particularly severe in India, where 

procedural roadblocks produce protracted litigation.2  

A large share of prison populations consists of under-trials living in overcrowded conditions. 

For example, National Crime Records Bureau data showed that by 2011 Indian prisons 

contained roughly 50,000 inmates beyond capacity, most being under-trials detained for five to 

 
1 See Plea Bargaining: Comparative Examination, supra note 1, at 6. 
2 Criminal Law (Amendment) Act, 2005, Statement of Objects and Reasons. 
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six years without resolution.3 Such realities strain institutional resources and erode the 

guarantees of speedy trial and presumption of innocence. The origins of plea bargaining lie in 

informal pre-trial arrangements that matured in the United States before crystallising into 

formal practices designed to avoid protracted and uncertain jury trials. Its primary purposes 

include reducing needless expenditure, circumventing trial unpredictability, and easing burdens 

on the parties and courts.  

By diminishing case backlogs, plea bargaining improves judicial time management and enables 

faster case closures through consensual settlements, supervised by courts to protect fairness. 

Internationally, plea bargaining features prominently in systems such as the United States, 

England, and Australia.4 In the U.S. it is widely used and forms the backbone of most criminal 

disposals; in England and Australia, its application is more measured and tied to incentivised 

early pleas. In India, the mechanism’s statutory adoption followed recommendations from the 

Malimath Committee, which urged reforms to modernise criminal procedure. By codifying 

plea bargaining, India sought to adopt global best practices while customizing the approach to 

domestic socio-legal conditions and to foster a more responsive, humane process.5 

DEFINITION OF PLEA BARGAINING 

Although many statutes do not provide an exhaustive definition, plea bargaining is commonly 

understood as a negotiated arrangement in criminal proceedings in which the accused admits 

guilt—fully or partly—in exchange for prosecutorial concessions, such as reduced charges or 

a lighter sentence. This alternative resolves cases without a full trial, aiming to improve 

efficiency. The U.S. Supreme Court in Santobello v. New York (1971) emphasised plea 

bargaining’s centrality to the administration of justice; when properly managed, it should be 

encouraged because it enables timely and definitive resolution of criminal matters, relieving 

courts and parties. Black’s Law Dictionary defines it as “the process whereby the accused and 

the prosecutor in a criminal case work out a mutually satisfactory disposition of the case subject 

to court approval.” 6 

Typically the accused pleads guilty to secure a lesser punishment, and courts must approve the 

agreement to ensure legality and fairness. Professional organisations echo this understanding: 

 
3 See Plea Bargaining: Comparative Examination, supra note 1, at 6–7. 
4 See Plea Bargaining: Comparative Examination, supra note 1, at 7. 
5 Id. 
6 See Plea Bargaining: Comparative Examination, supra note 1, at 8. 
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the American Bar Association terms it an extrajudicial compact allowing a plea to a reduced 

offence or to the original charge with a recommendation for mercy; the Department of Justice 

characterises it as a governmental proposal to avoid trial, involving an open-court admission 

and judicial sentencing; Britannica describes it as negotiation leading to a plea to a reduced 

offence for prosecutorial concessions; the Bureau of Justice Assistance notes the offer of a 

milder charge or sentence to avoid trial uncertainties.7  

Collectively, these definitions portray plea bargaining as a pragmatic case-resolution tool 

balancing speed and accountability. Plea bargaining resonates with reformative penal theory, 

which privileges rehabilitation over pure retaliation. By facilitating acknowledgment of 

wrongdoing and negotiated outcomes, it allows offenders to take responsibility, gain access to 

corrective measures via reduced penalties, and avoid resource-intensive litigation.8 The 

approach conserves judicial resources, accelerates dispositions, provides victims quicker 

closure, and creates opportunities for offender reform and reintegration. Hence, plea bargaining 

supports a more humane and efficient justice administration focused on correction as well as 

punishment. 

HISTORY OF PLEA BARGAINING IN INDIA9 

Plea bargaining’s evolution in India is the product of interactions among ancient indigenous 

practices, medieval Islamic frameworks, colonial impositions, and contemporary statutory 

reform. Though a formal legal scheme first appeared in 2005 with amendments to the Code of 

Criminal Procedure, 1973 (CrPC), informal negotiated resolutions—centred on confession, 

compensation, and clemency—have long-standing roots in the subcontinent. These traditions 

sought to blend retribution with reconciliation, restoration, and social equilibrium, often 

emphasising offender reform and victim satisfaction over strict penal retribution. This section 

traces the arc of negotiated justice from the Vedic age through Islamic influence during 

medieval times to British colonial suppression and the modern statutory revival.  

• The Vedic and Ancient Hindu Period: Confession and Expiatory Leniency in 

Dharmashastras: 

 
7 Santobello v. New York, 404 U.S. 257 (1971). 
8 Black’s Law Dictionary 1390 (11th ed. 2019). 
9 Aquin Kuruvilla Tom, A Comparative Study on Plea Bargaining in India and Other Countries, 3 LAW 
ESSENTIALS J. 110 (2023).  
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The conceptual roots of plea bargaining in India extend to the Vedic period (roughly 1500–500 

BCE) and later Hindu legal texts collectively known as the Dharmashastras. In these works, 

punishment was interwoven with moral, spiritual, and communal purification. A practice akin 

to modern plea bargaining was voluntary confession accompanied by reduced penalties, 

expressed in the doctrine of Prayaschitta (atonement). Works like the Manusmriti (circa 200 

BCE–200 CE), Yajnavalkya Smriti, and Narada Smriti contain sections on Prayaschitta, 

describing means by which wrongdoers could admit guilt and perform expiatory acts. 

Confession was seen as moral cleansing that restored social standing. The Manusmriti (Chapter 

11) prescribes leniency for those who confess before formal proof—often halving the 

punishment or prescribing alternative penances such as fasting, pilgrimage, or charitable acts—

compared with those who deny guilt and are subsequently convicted.  

This was defended on reformative grounds: confession signalled remorse and capacity for 

reformation, consistent with Hindu punitive thought that aimed at correction (danda) as well 

as deterrence. Various Smritis allowed rulers and adjudicators to mitigate sentences for guilty 

pleas, effectively enabling negotiated outcomes. Insistence on full trials in the face of expressed 

remorse was seen as prolonging suffering without achieving moral correction. In practice, 

participatory proceedings might include ordeals or oaths, but confession avoided these and 

hastened closure. The intention was restorative: to lessen the burden of punishment, avert 

needless hardship, and sustain communal harmony. Thus, the Vedic and classical traditions laid 

rudimentary foundations for plea bargaining as a compassionate, efficiency-minded alternative 

to protracted litigation.  

• The Medieval Era: Islamic Influence and the Qisas-Diya Framework under 

Mughal Rule:10 

With the arrival of Muslim rule—particularly during the Delhi Sultanate and Mughal periods—

Islamic jurisprudence (fiqh) contributed structured forms of compounding that closely 

resembled negotiated resolutions. Central were the doctrines of Qisas (retribution) and Diya 

(blood-money), distinguishing offences against God (huquq Allah) and those against 

individuals (huquq al-‘ibad). In private-wrong cases like homicide or bodily harm, the victim 

or heirs possessed the right to demand equivalent retaliation (e.g., “life for life”), yet Islamic 

law expressly allowed forgiveness in exchange for Diya—a compensatory payment—thus 

 
10 see Plea Bargaining: Comparative Examination, supra note 1, at 9. 
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permitting settlement instead of state-enforced retribution. The aggrieved party could also fully 

pardon (afw) or negotiate terms, and judges (qazis) generally respected consensual outcomes 

since individual rights were paramount. For example, if heirs accepted Diya in homicide, the 

offender could avoid capital punishment.11 In theft, restitution before formal complaint could 

extinguish liability, incentivising pre-trial settlement. Although not applicable to hadd offences 

(fixed, severe penalties), these practices operated as negotiated compromises: the accused 

confessed, compensated, and received leniency, often with the victim’s agreement. Such 

mechanisms promoted reconciliation, reduced state caseloads, and accorded with Islamic 

principles of mercy. Mughal-era courts under emperors like Akbar and Aurangzeb saw qazis 

facilitating these settlements, blending Sharia with local customs for practical dispute 

resolution.  

• Plea Bargaining during British Colonial Rule: Suppression under the Adversarial 

System. 

The expansion of British power in India marked a decisive pivot away from negotiated 

remedies toward a strict adversarial model imported from England. Initially, Company-era 

presidencies tolerated some native practices, but as colonial governance consolidated, many 

indigenous mechanisms were curtailed. Reforms under Governor-General Lord Cornwallis 

(1786–1793) emphasised separation of powers and transplanted European-style procedures, 

exemplified by the Cornwallis Code of 1793,12 which curtailed native customs, including 

consensual criminal settlements. Compounding of offences became narrowly permitted or 

prohibited for serious crimes as the colonial state asserted a monopoly over punishment. The 

Regulating Act of 1773 and subsequent charters entrenched English common law in the 

Supreme Courts, and indigenous systems like Qisas-Diya were marginalised as “arbitrary.” The 

Indian Penal Code (1860) and the Code of Criminal Procedure (1861) institutionalised formal 

trials requiring proof beyond a reasonable doubt; while guilty pleas existed, they yielded no 

systematic concessions, and prosecutors seldom abandoned charges. The adversarial 

framework privileged contestation over compromise, contributing to extended trials and prison 

overcrowding—problems that remain. Informal bargaining persisted at lower levels, but formal 

plea bargaining remained absent until post-independence reform efforts. In sum, ancient and 

medieval Indian traditions endorsed flexible, victim-focused settlements akin to plea 

 
11 See id. (linking plea bargaining to reformative theory). 
12 Cornwallis Code of 1793 
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bargaining, but colonial imposition of an adversarial state-centric model suppressed these 

customs. This historical interruption set the context for the mechanism’s statutory 

reintroduction in 2005, an effort to recoup pre-colonial practices in a modern legal guise.13 

PURPOSE AND RECOMMENDATIONS OF THE LAW COMMISSION REPORTS 

ON PLEA BARGAINING IN INDIA 

Plea bargaining’s statutory adoption in India was a considered response to entrenched system 

failures—massive case backlogs and prolonged trials that undermined speedy trial guarantees 

and fair adjudication. The Law Commission of India, a statutory advisory body for legal 

reform, played a central role in endorsing and shaping plea bargaining through successive 

reports. Notably, the 142nd Report (1991) and the 154th Report (1996) articulated the policy 

rationale and procedural contours for negotiated dispositions, stressing judicial efficiency while 

protecting accused persons' rights. Those reports informed the Criminal Law (Amendment) 

Act, 2005, which brought plea bargaining into Chapter XXIA of the CrPC.14 This section 

explores the objectives of these reports, the factors prompting their recommendations, and the 

institutional context that motivated reform, drawing on the Commission’s assessment of delays, 

overcrowding, and international comparisons. The 142nd Report of the Law Commission: 

Advocating Concessional Treatment for Voluntary Guilty Pleas. 

The Law Commission’s 142nd Report (1991), titled “Concessional Treatment for Offenders 

Who on Their Own Initiative Choose to Plead Guilty Without Any Bargaining,” under Justice 

M.P. Thakkar, represented the first formal Indian endorsement of a plea-like mechanism. The 

report’s principal aim was to propose an incentive scheme encouraging early guilty pleas by 

offering sentencing leniency—thereby expediting case disposal without diluting judicial 

integrity.15 Unlike expansive Anglo-American models, where bargaining often includes charge 

reductions or detailed sentencing deals, the Commission emphasised “concessional treatment” 

for offenders who voluntarily, and without negotiation, admitted guilt early. The goal was to 

encourage accountability while easing pressure on an overstretched judiciary.  

The recommendations sprang from empirical findings about system dysfunction: at the time, 

subordinate courts faced pendency exceeding 1.5 crore cases, with criminal matters comprising 

 
13 Santobello v. New York, 404 U.S. 257 (1971). 
14 See Plea Bargaining: Comparative Examination, supra note 1, at 10–11. 
15 See Manusmriti ch. 11 (ancient expiatory provisions). 



Indian Journal of Law and Legal Research    Volume VII Issue VI | ISSN: 2582-8878 
 

      Page: 1689 

a large share. The report highlighted “abnormal delays” caused by procedural complexity, 

witness unavailability, and inadequate judicial infrastructure. Such delays implicated Article 

21’s guarantee of speedy trial and spawned prolonged under-trial incarceration, fuelling prison 

overcrowding. The report cited statistics indicating that many inmates were under-trials whose 

detention sometimes exceeded potential sentences, producing miscarriages of justice and 

human suffering.  

The proposed concessional regime aimed to unclog courts and prisons, promote judicial 

economy, and prevent justice being “denied by delay.”16 Voluntary guilty pleas could resolve 

matters quickly, freeing resources for contested or serious trials. The Commission suggested 

courts grant concessions—reduced sentences or alternative penalties—to those pleading guilty 

autonomously, subject to verification that pleas were uncoerced and informed.  

The approach aligned with reformative punishment philosophies, allowing expression of 

remorse and facilitating rehabilitation. The report also looked to international practice—

common law jurisdictions where plea resolutions accounted for up to 90% of disposals—as 

evidence that India’s adversarial model was comparatively inefficient. Core features proposed 

included limiting applicability to less serious offences (those punishable up to seven years), 

judicial oversight to confirm voluntariness, and nomination of presiding judges by High Court 

Chief Justices to ensure impartiality. Outcomes could include imprisonment, fines, or 

restitution, with court decisions final and confidentiality provisions to prevent prejudice in 

subsequent proceedings if pleas were rejected. The proposal was framed as a pragmatic 

response to arrears, arguing that universal insistence on full trials was untenable. The 154th 

Report of the Law Commission: Expanding and Refining the Plea Bargaining Framework 

The 154th Report on the Code of Criminal Procedure, 1973 (1996), chaired by Justice K. 

Jayachandra Reddy, built on the 142nd’s foundation and advanced a more detailed blueprint 

for plea bargaining as an “alternative method” to streamline justice in appropriate cases. This 

report recommended formalising negotiations between prosecution and accused—allowing 

guilty pleas in exchange for concessions—while prescribing safeguards to avoid misuse. The 

154th Report shifted from the earlier emphasis on unbar gained, voluntary pleas toward a 

limited negotiated model, aiming for compatibility with global practices and to address 

criticisms that the 142nd’s scheme was overly restrictive. The rationale mirrored earlier 

 
16 See Plea Bargaining: Comparative Examination, supra note 1, at 11–12. 
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concerns but intensified amid worsening judicial metrics: by the mid-1990s case pendency had 

increased, with criminal trials often spanning five to ten years, denying justice to victims and 

defendants alike.  

The Commission cited contemporaneous observations—later echoed by the Malimath 

Committee about flawed investigations and overloaded courts. Plea bargaining was 

recommended to reduce trial durations, lower litigation costs, and facilitate victim 

compensation. It was also presented as a means to improve conviction rates in a system where 

acquittals were high due to evidentiary weaknesses, thereby restoring public faith. The 154th 

Report insisted that reforms must protect constitutional rights under Articles 14, 20, and 21. It 

proposed that only the accused could initiate the process, through voluntary application; courts, 

through judges appointed by High Courts, must probe voluntariness privately and reject 

coerced admissions. Approved agreements could produce charge reductions, lighter sentences 

(for example, halving the prescribed minimum), fines, or restitution. The report permitted 

courts to impose reduced sentences in deserving cases, subject to minimum statutory floors for 

serious crimes. Decisions were to remain confidential and final, with limited avenues of appeal 

to prevent tactical litigation.17  

This expansion addressed the 142nd’s perceived rigidity by accommodating mutual satisfaction 

between parties—akin to civil settlements—while excluding heinous crimes (death or life 

imprisonment) to protect public interest. Overall, the recommendations were preventive and 

pragmatic: resolving minor cases quickly would free resources for serious offences, promoting 

an equitable and efficient system. These reports formed part of a continuum of reform proposals 

influenced by international practice and domestic imperatives: rising under-trial populations—

often outstripping prison capacities—and the economic costs of protracted detention bolstered 

the argument for alternatives.  

The Law Commission stressed judicial scrutiny, voluntariness, and exclusions for grave crimes 

to avoid exploitation. This reformist logic echoed the Supreme Court’s jurisprudence on speedy 

trials and eventually facilitated statutory incorporation. Malimath Committee 

recommendations: The Malimath Committee on Reforms of the Criminal Justice System 

(constituted 2000, chaired by Justice V.S. Malimath) issued a comprehensive report in March 

2003 addressing the deepening crisis in Indian criminal justice. The 389-page document—

 
17 See Cornwallis Code, 1793; see also Plea Bargaining: Comparative Examination, supra note 1, at 12. 
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Committee on Reforms of Criminal Justice System: Report to the Government of India—

responded to escalating backlogs (over 2.5 crore pending cases then, with criminal matters 

constituting the majority), low conviction rates, extended under-trial detentions often 

exceeding likely sentences, and systemic flaws undermining public confidence. The 

Committee’s remit covered investigative, prosecutorial, and trial processes, urging alignment 

with global best practices while safeguarding constitutional protections under Articles 14, 20, 

and 21.  

Plea bargaining figured prominently as a pragmatic, restorative mechanism to speed up justice, 

reduce court congestion, and address victims’ needs. Building on the Law Commission’s prior 

work, the Malimath Committee advanced plea bargaining firmly as a reform measure and 

provided detailed prescriptions that directly informed Chapter XXIA CrPC, enacted via the 

Criminal Law (Amendment) Act, 2005. This section outlines the Committee’s rationale, its 

specific plea-bargaining recommendations and safeguards, and the subsequent impact.  

RATIONALE FOR INTRODUCING PLEA BARGAINING: ADDRESSING 

SYSTEMIC FAILURES 

The Malimath Committee diagnosed the criminal justice system as skewed in favour of 

accused-centric procedures and often neglectful of victims. It highlighted stark facts: under-

trial prisoners formed 70–80% of jails (NCRB 2002), many detained longer than the potential 

sentence because of evidentiary gaps and witness hostility; conviction rates for serious crimes 

were as low as 20–30%; trials averaged five to ten years—denying the speedy trial right 

affirmed in cases like Hussainara Khatoon v. State of Bihar (1979).18 Drawing on U.S. 

experience, where plea bargaining resolves the majority of cases—the Committee argued India 

could not ignore such tools amid a projected doubling of caseloads. Principal rationales 

included: Decongestion and Faster Disposition: Plea bargaining could divert a significant 

portion of minor cases (estimated 20–30%) from full trials, freeing judicial capacity for grave 

offenses.  

• Restorative and Reformative Goals:  

It advanced offender accountability through voluntary admissions, enabling rehabilitation via 

 
18 Hussainara Khatoon v. State of Bihar (1979 
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reduced punishment or probation tied to the Probation of Offenders Act, 1958. Victim 

Empowerment: Early settlements would provide victims quicker closure and compensation, 

addressing a historical neglect of victims’ interests. Economic and Human Cost Reductions: 

Prolonged trials were costly to the state and traumatic for under-trials; plea bargaining 

promised savings without weakening deterrence. The Committee expressly rejected a 

wholesale transplant of the U.S. model, warning against coercive bargains that might pressure 

innocents. Instead it advocated a modified Indian version—limited in scope, under judicial 

supervision, and featuring victim involvement—to guard against miscarriages.  

• Specific Recommendations on Plea Bargaining: 

The Malimath Committee’s proposals were detailed and minimised the scope for abuse, 

forming the basis for Chapter XXIA CrPC. Key elements included: Scope and Applicability: 

Limit plea bargaining to offences punishable by up to seven years’ imprisonment; exclude 

crimes mandating death or life sentences; exempt socio-economic offences (e.g., corruption), 

crimes against women and children, and cases involving habitual offenders. Applicability was 

to follow cognisance—after a police report under CrPC Section 173 or a magistrate’s inquiry—

ensuring prima facie evidence existed. Voluntary Application: Only the accused could initiate 

through an affidavit affirming an informed, uncoerced plea; legal representation would be 

mandatory with state-funded counsel for the indigent. Negotiation and Mutual Satisfaction: 

Courts would facilitate negotiations among accused, prosecutor, victim, and counsel toward a 

mutually satisfactory disposition, prioritising victim compensation as a non-negotiable 

element. Sentence Reductions: The Committee suggested reduced sentences—e.g., half the 

minimum or a fraction of maximums—and alternatives like probation or fines, guided by 

statutory formulae to prevent arbitrary “sentence shopping.” Judicial Oversight: In-camera 

inquiries would probe voluntariness and proportionality; courts could reject deals where 

coercion or public interest concerns arose.19  

• Finality and Confidentiality:  

Decisions would be final and generally non-appealable, with confidentiality of failed plea 

statements to prevent trial prejudice. Pilot Implementation: The Committee recommended 

experimental rollouts in selected districts for monitoring before nationwide expansion. 

 
19 See Indian Penal Code, 1860; Code of Criminal Procedure, 1861. 
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Integration with Broader Reforms: Plea bargaining was to link with victim compensation 

schemes, alternative punishments, and capacity-building for judges and prosecutors. The 

recommendations sought to reduce backlog and preserve fairness by making judicial scrutiny, 

voluntariness, and targeted exclusions cornerstones of the scheme.  

• Impact and Legacy: From Recommendation to Legislation 

The Malimath Report directly influenced the Criminal Law (Amendment) Bill, 2003 and 

ultimately the Chapter XXIA provisions enacted in 2005. Those provisions reflected many of 

the Committee’s design choices: the seven-year cap, exclusions, accused-initiation, victim 

participation, and sentencing formulas. Subsequent assessments (e.g., Law Commission’s 

273rd Report, 2017) reported modest uptake—plea bargaining resolved a fraction of cases 

annually—attributed to judicial reluctance, low awareness, and cultural resistance. The 2023 

Bharatiya Nagarik Suraksha Sanhita (BNSS) preserved core elements while introducing 

procedural timelines (e.g., a 30-day application window) and digital procedures, echoing the 

experimental approach recommended by the Committee. The BNSS also enhanced victim 

protections and reformative sentencing in some respects, influencing judicial rulings such as 

Vijay Moses Das v. CBI (2013), which reinforced procedural rigour.20  

Nevertheless, challenges remain—low utilisation, socioeconomic disparities in access, and 

calls from later commissions (e.g., 22nd Law Commission, 2024) to cautiously expand the 

scope without weakening safeguards. In sum, the Malimath Committee repositioned plea 

bargaining from a discredited “deal-making” practice to a legislatively sanctioned tool intended 

to further Article 39A’s objective of just, speedy, and inexpensive justice. By emphasising 

voluntariness, victim agency, and limited application, it sought to fashion an Indian variant that 

remains humane and constitutionally consonant, though its practical effect has been limited.21 

TYPES OF PLEA BARGAINING 

Plea bargaining appears in multiple forms, each defined by the particular concessions 

exchanged between prosecution and defence. These types developed primarily within 

common-law traditions—especially in the U.S., where plea bargains resolve the overwhelming 

majority of criminal cases—aiming to promote efficiency while limiting trial risks. India’s 

 
20 See Plea Bargaining: Comparative Examination, supra note 1, at 14 (noting 2005 statutory reinstatement). 
21 Criminal Law (Amendment) Act, 2005 (India). 
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statutory scheme (Chapter XXIA CrPC, Sections 265A–265L, now in BNSS) is comparatively 

narrow: applicable only to offences punishable by up to seven years and excluding crimes 

against women, young children, and offences affecting socio-economic order. Indian law 

focuses primarily on sentence and charge bargaining and rejects fact-based bargaining as 

contrary to truth-seeking. Below, the principal types are explained with definitions, procedural 

features, examples, and relevant case law from both U.S. and Indian contexts.  

1. Charge Bargaining 

Charge bargaining is the most common form in practice. The defendant pleads guilty to a lesser 

or substitute offence while the prosecution drops or refrains from pursuing more serious counts. 

Prosecutors exercise discretion based on evidentiary strength, victim interests, and public 

policy in deciding whether to accept such deals. The practice allows defendants to limit 

exposure to harsher penalties, and enables prosecutors to secure a conviction without proving 

every element at trial. Critics contend that it may encourage initial overcharging to generate 

leverage, possibly leading innocent defendants to plead to lesser counts.22  

Procedurally, agreements must be voluntary, informed, and judicially approved. In the U.S., 

Federal Rule of Criminal Procedure 11 demands courts ensure a factual basis for pleas. Indian 

statutory law under Section 265C CrPC accommodates charge adjustments within mutual 

disposition agreements, but courts retain oversight to prevent misuse when evidence does not 

support original charges. Examples: A person charged with armed robbery might plead to 

simple theft if the “armed” element is dubious; in drug prosecutions, trafficking charges may 

be reduced to possession if the defendant cooperates. Key Cases: In Bordenkircher v. Hayes 

(1978), the U.S. Supreme Court upheld charge bargaining tactics where a prosecutor threatened 

harsher re-indictment if a plea was refused, finding no due process violation. In India, Vijay 

Moses Das v. CBI (Delhi High Court, 2013) illustrated procedural safeguards: a trial court’s 

rejection of a charge-reduction plea for failure to comply with Section 265B formalities.23  

2. Sentence Bargaining 

Under sentence bargaining, an accused pleads guilty—either to the original or a negotiated 

 
22 See Plea Bargaining: Comparative Examination, at 15 (describing systemic crises prompting reform). 
23 Law Commission of India, 142nd Report, Concessional Treatment for Offenders Who on Their Own Initiative 
Choose to Plead Guilty Without Any Bargaining (1991). 
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charge—in exchange for the prosecution recommending a reduced or alternative sentence. This 

form is useful when evidence strongly supports conviction but mitigating circumstances justify 

leniency: the agreement may include probation, fines, or community service rather than 

incarceration. The judge must approve sentencing concessions; while not bound to 

prosecutorial recommendations, courts frequently defer if the terms fit sentencing norms. In 

the U.S., Rule 11(c) governs such arrangements and courts assess fairness. India explicitly 

permits reduced sentencing under Section 265E CrPC, allowing courts to impose penalties as 

low as one-half or one-fourth of statutory minima or maxima, considering victim compensation 

and offender background. Examples: An assault charge punishable by 2–5 years might result 

in probation if victim consents and mitigating facts exist; a fraudster could avoid imprisonment 

by agreeing to restitution. Key Cases: Santobello v. New York (1971) in the U.S. recognised 

the enforceability of sentence bargains, vacating a plea where the prosecutor breached a plea 

promise. In India, Ranbir Singh v. State (2011) showed courts using Section 265E to reduce 

sentence for negligent driving causing death, taking into account compensation and personal 

circumstances.24  

3. Fact Bargaining 

Fact bargaining involves agreement on a narrower or altered factual narrative—omitting 

aggravating elements—to secure a lighter sentence. For example, stipulating a smaller quantity 

in a drug case to fall below mandatory-minimum thresholds changes sentencing exposure 

without changing charge labels. This form raises ethical concerns as it can misrepresent the 

truth and erode public confidence. U.S. sentencing guidelines discourage fact bargaining in 

some contexts; India’s Malimath Committee recommended against it to preserve factual 

integrity. Examples: In federal drug prosecutions, prosecutors might concede a quantity below 

a statutory threshold to reduce mandatory minima; in assault cases, parties might agree to 

exclude weapon use from the factual basis. Key Cases: U.S. case law such as United States v. 

Mezzanatto (1995) touches on related issues like waivers of impeachment rights, but fact 

bargaining remains controversial. Indian jurisprudence, e.g., Rahul Kumpawat v. Union of 

India (2014), has emphasised judicial scrutiny and cautioned against altering facts to produce 

a convenient disposition.  

 
24 See Plea Bargaining: Comparative Examination, supra note 30, at 16 (noting pendency of 1.5 crore cases). 
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4. Specific Fact Bargaining 

This category includes atypical pleas that accept punishment without a full admission of 

culpability—e.g., nolo contendere (“no contest”) or Alford pleas, whereby a defendant accepts 

sentence while maintaining innocence. Such pleas can mitigate civil exposure or preserve an 

assertion of factual innocence while avoiding trial risk. They are available in the U.S. and 

require a factual basis, but they are not recognised in India, where an unequivocal guilty plea 

is mandated. Examples: A defendant in a DUI injury case may plead nolo contendere to limit 

civil liability; an Alford plea may be used to accept a manslaughter plea while asserting 

innocence to avoid capital exposure. Key Cases: North Carolina v. Alford (1970) validated 

Alford pleas in the U.S., and Lott v. United States (1961) held that nolo contendere pleas carry 

penal consequences without constituting admissions in subsequent civil proceedings. India’s 

courts historically rejected informal plea variants inconsistent with CrPC requirements (e.g., 

State of Uttar Pradesh v. Chandrika, 1999).2526 

SALIENT FEATURES OF PLEA BARGAINING IN INDIA 

Plea bargaining, as codified in India, marks a substantive shift from traditional adversarial 

trials, seeking quicker resolutions while safeguarding fairness and victim interests. Enacted 

through the Criminal Law (Amendment) Act, 2005 and originally placed in Chapter XXIA of 

the CrPC (Sections 265A–265L), the reform was steered by Law Commission reports and the 

Malimath Committee amid alarming backlog and under-trial populations. The mechanism aims 

to reduce court congestion, cut litigation costs, and foster restorative outcomes consistent with 

Article 21’s speedy trial guarantee. Implementation has been cautious, with multiple safeguards 

to deter coercion and misuse; consequently, utilisation rates remain low. Key features include:  

1. Limited Applicability to Less Serious Offences 

A defining characteristic of India’s model is its narrow scope. Under Section 265A CrPC, plea 

bargaining applies only to offences punishable by imprisonment not exceeding seven years, 

offences without statutory minimums, or cases not involving death or life imprisonment. This 

excludes grave crimes such as murder, rape, or dacoity and also omits offences impacting 

 
25 Id. (discussing Article 21 implications due to prolonged incarceration). 
26 Schulhofer, S.J., 1991. Plea bargaining as disaster. Yale LI, 101, p.1979 
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socio-economic interests, crimes against women, and offences concerning children under 14.27 

The Malimath Committee recommended these limitations to protect public interest and victims. 

Practically, the mechanism is aimed at petty thefts, minor assaults, or cheating offenses that 

dominate lower-court dockets. For instance, an accused charged under Section 420 IPC for 

small-scale fraud may seek plea bargaining, but not where the offence involves large-scale 

economic harm. Courts have upheld these exclusionary principles (e.g., State of Gujarat v. 

Natwar Harchanji Thakor, 2005).  

2. Voluntary Application by the Accused 

Plea bargaining is strictly voluntary and must be initiated by the accused alone. Section 265B 

requires the accused to file a court application accompanied by an affidavit affirming that the 

plea is voluntary, free from coercion, and entered with knowledge of the charges and 

consequences. The application may be filed post-cognisance but before trial begins. This 

framework protects against custodial pressure and aligns with Article 20(3) against self-

incrimination. Legal aid is mandatory for indigent accused under the Legal Services Authorities 

Act, 1987. Critics, however, note that limited awareness among under-trials restricts uptake. 

The Supreme Court has emphasised voluntariness and vacated bargains tainted by coercion 

(e.g., Ramesh Kumar v. State of Haryana, 2010).28  

3. Judicial Oversight and Mutual Satisfaction 

On receipt of an application, the court must privately satisfy itself of the plea’s voluntariness. 

If so, Section 265C permits court-facilitated negotiations involving the accused, public 

prosecutor, and the victim or complainant, culminating in a “mutually satisfactory disposition” 

which often includes compensation. This victim-centric element is distinct in India’s statute 

and promotes restorative justice.29 Courts have underscored that compensation is central to 

dispositions (post-2008 CrPC changes increased victim rights). For example, in a hurt case 

(Section 323 IPC), the accused might agree to pay hospital expenses as part of the settlement. 

Judicial scrutiny is essential, and courts have struck down procedural lapses in negotiation 

 
27 See Law Commission of India, 142nd Report, supra note 31, ch. 3 (proposing sentencing concessions for 
voluntary guilty pleas). 
28 See Plea Bargaining: Comparative Examination, supra note 30, at 17 (tracing international practices 
referenced by the Commission). 
29 Law Commission of India, 154th Report, The Code of Criminal Procedure, 1973 (1996). 
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(Vijay Moses Das v. CBI, 2013).  

4. Sentencing Concessions and Case Disposal 

If a mutual disposition is reached, Section 265E authorises disposal by reduced sentence: 

typically half the minimum prescribed or one-fourth of the maximum where no minimum 

exists. For first-time offenders, courts may impose probation under the Probation of Offenders 

Act, 1958, or substitute fines for imprisonment.30 This design incentivises early resolutions 

while preserving proportionality. For instance, with a statutory minimum of four years, the 

sentence under bargaining could be two years. Courts have applied these limits in appropriate 

cases (State of Madhya Pradesh v. Ramesh, 2011).  

5. Confidentiality and Limited Use of Statements 

Admissions or statements in the plea application are inadmissible in subsequent trials if 

bargaining fails; they are usable only within the bargaining process. Section 265K codifies this 

protection against self-incrimination and encourages candour during negotiations.31  

6. Finality of Judgment with Limited Appeals 

Section 265L provides that judgments arising from plea bargaining are final and not subject to 

ordinary appeals under Sections 374 or 375 CrPC, though constitutional remedies (e.g., writs) 

remain open. This finality aims to prevent repetitive appeals that worsen backlog, while 

preserving fundamental rights review. Courts have interpreted these provisions cautiously in 

practice.32 

PROCEDURAL ASPECTS OF PLEA BARGAINING IN INDIA 

Plea bargaining initially appeared in Chapter XXIA of the CrPC (Sections 265A–265L) via the 

2005 amendment. The Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS), which came into 

force on July 1, 2024, revamped criminal procedure law and relocates plea bargaining to 

Chapter XXIII (Sections 289–300). The BNSS keeps plea bargaining’s core ethos—a voluntary 

negotiated resolution for less serious offences—but adds stricter timelines, enhanced 

 
30 Id. (critiquing system inefficiencies and high acquittal rates). 
31 See Law Commission of India, 154th Report, supra note 37, ch. 10 (proposing a regulated plea mechanism). 
32 Aquin Kuruvilla Tom, A Comparative Study on Plea Bargaining in India and Other Countries, 3 LAW 
ESSENTIALS J. 110 (2023).  
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concessions for first-time offenders, and clearer safeguards for voluntariness and victim rights. 

Implementation remains limited due to awareness deficits, prosecutorial caution, and cultural 

resistance. The following outlines procedural contours under the BNSS while noting parallels 

with earlier CrPC practice.33  

1. Applicability and Timing: When Plea Bargains Are Attainable 

Plea bargaining is available at prescribed stages to ensure it is invoked only after formal 

proceedings are underway and for non-heinous offences. Under Section 289 BNSS (cf. Section 

265A CrPC), it becomes available in two main scenarios: Post-Police Investigation Report 

(Charge-Sheet Filing): Once the officer in charge forwards a report (the new Section 193 BNSS 

equivalent to CrPC Section 173) indicating prima facie commission of an offence not 

punishable by death, life, or more than seven years, the magistrate may take cognisance and 

plea bargaining can be sought. This ensures cases with some evidentiary foundation are 

eligible. Post-Magisterial Cognisance on Private Complaint: Alternatively, after a magistrate’s 

preliminary inquiry under the new Section 223 BNSS and issuance of process, complaint-based 

cases (for example, cheque-bounce offences) may enter plea bargaining. The BNSS introduced 

a crucial temporal limitation: Section 290 mandates that the plea-bargaining application be 

filed within 30 days of framing charges by the court—tightening the previously flexible CrPC 

practice. This deadline promotes prompt resolution, though courts retain discretion to condone 

delays for sufficient cause (e.g., illness). These triggers ensure bargaining is considered only 

after the prosecution’s case crystallises, balancing expedition and due process.34  

2. Eligibility: Who May Submit a Plea-Bargaining Application 

BNSS Sections 289, 290, and 300 circumscribe eligibility to prevent misuse. Eligible 

applicants are accused persons in ongoing trials who meet the criteria: Punishment Threshold: 

The alleged offence’s maximum punishment must not exceed seven years. Nature of Offence 

Exclusions: The offence must not target women or children under 14 and must not be among 

those designated to affect the nation’s socio-economic condition; the Central Government may 

notify such categories. Non-Juvenile Status: Juveniles are excluded and handled by juvenile 

justice mechanisms. No Prior Conviction for Same Offence: Repeat offenders of the same 

 
33 See Plea Bargaining: Comparative Examination, supra note 30, at 19 (requiring judicial review of 
voluntariness). 
34 Id. at 20 (highlighting limitations on eligible offences). 
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offence are ineligible.35 Voluntariness: The accused must affirm, via affidavit, that the plea is 

voluntary and uncoerced. Only the accused can initiate; victims, prosecutors, or third parties 

cannot file. If multiple accused exist in a case, application is individual though courts may 

consolidate hearings. This narrow eligibility, while protective, has been criticised for limiting 

access and reducing uptake.  

3. Step-by-Step Procedure for Plea Bargaining 

BNSS sets out a structured, time-bound court-supervised negotiation with stages and 

safeguards.  

Step 1: Filing the Application (Section 290 BNSS) The accused must lodge a written 

application within the 30-day post-charge-framing window in the trial court, including an 

affidavit affirming voluntariness, understanding of charges and penalties, absence of prior 

convictions for the same offence, and no coercion. Courts may accept physical or electronic 

filings. Notices are served to the public prosecutor, complainant, and victim to ensure 

stakeholder participation.  

Step 2: In-Camera Examination for Voluntariness (Section 290(4) BNSS) The judge privately 

examines the accused to confirm voluntariness and comprehension. If satisfied, the court grants 

time (up to 60 days) for negotiations; if not, the application is rejected and trial resumes. This 

in-camera step is vital to prevent coerced admissions.  

Step 3: Negotiation for Mutually Satisfactory Disposition (Section 291 BNSS) The court 

convenes a meeting with the public prosecutor, investigating officer (if applicable), accused, 

victim/complainant, and counsel to seek a “mutually satisfactory disposition,” typically 

including victim compensation. The court facilitates but does not impose terms. Negotiations 

vary by case nature—police cases are prosecution-led; complaint cases give greater weight to 

victims. Time limits apply (60 days, extendable for sufficient cause) and the court rechecks 

voluntariness before accepting any agreement.  

Step 4: Preparation and Submission of Disposition Report (Section 292 BNSS) A written 

disposition report records the agreed terms (charges, compensation, sentencing 

 
35 See Law Commission of India, 154th Report, supra note 37 (advocating victim compensation as a component 
of negotiated outcomes). 
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recommendations) and is signed by the judge and parties. If negotiations fail, the court records 

the failure and directs trial continuation, ensuring no undue delay.  

Step 5: Disposal of the Case and Sentencing (Section 293 BNSS) The court hears submissions 

on punishment and may consider probation options (Section 401 BNSS or the Probation of 

Offenders Act). BNSS sentencing guidelines allow reductions: with a statutory minimum, up 

to half the minimum or one-fourth of the maximum; first-time offenders may receive further 

leniency (e.g., one-sixth).  

Compensation is given priority. The judge can order bail, set off pre-trial custody, or release on 

probation.  

Step 6: Delivery of Judgment (Section 294 BNSS) A reasoned judgment is pronounced 

publicly, detailing the plea, disposition, compensation, and sentence. Judicial transparency is 

reinforced by precedents requiring sentencing rationale (e.g., Yakub Memon related 

jurisprudence).  

Step 7: Finality and Limited Remedies (Section 295 BNSS): The judgment is final without 

ordinary appeals; remedies are confined to constitutional writs or special leave to the Supreme 

Court. Plea application statements remain confidential and inadmissible elsewhere (Section 

299), safeguarding against self-incrimination.  

4. Additional Procedural Safeguards and Overrides 

The BNSS provides an overriding effect for Chapter XXIII provisions and reiterates juvenile 

exclusion. Legal aid is mandatory for indigent applicants, and victim participation and 

compensation are reinforced. Courts retain discretion to reject dispositions against public 

interest (e.g., in State of Gujarat v. Natwar Harchanji Thakor).36  

5. Practical Challenges and Implementation 

In practice, uptake varies across states, with urban centres showing higher utilisation. Obstacles 

include prosecutorial hesitancy, judicial conservatism, victim unawareness, and resource 

constraints. Training initiatives, e.g., by the Bureau of Police Research and Development, aim 

 
36 Vijay Moses Das v. CBI, 2013 SCC OnLine Del 2733. 



Indian Journal of Law and Legal Research    Volume VII Issue VI | ISSN: 2582-8878 
 

      Page: 1702 

to increase familiarity with BNSS procedures. A typical BNSS case example: in a cheque-

bounce matter, the accused files within 30 days, negotiations conclude within 60 days with 

compensation awarded, and the court imposes a mitigated sentence for a first-time offender. 

EVOLUTION OF JUDICIAL APPROACH TOWARDS PLEA BARGAINING IN 

INDIA 

The Indian judiciary has shifted from scepticism to qualified endorsement of plea bargaining. 

Initially wary, courts gradually adopted a purposive approach to Chapter XXIA CrPC (now 

Chapter XXIII BNSS), embracing the reform while vigilantly protecting voluntariness and 

victim rights. Key judicial landmarks illustrate this trajectory.  

1. Early Judicial Endorsement and Recognition of Legislative Intent 

State of Gujarat v. Natwar Harchanji Thakor (2005)37 — Prior to the 2005 amendment’s coming 

into force, a Gujarat High Court full bench acknowledged that criminal law’s objectives include 

quick, inexpensive justice through consensual settlements. The court endorsed plea bargaining 

as a progressive measure suited to judicial reform and recognised its compatibility with the rule 

of law—this decision paved the way for legislative change.  

2. Criticism of Mechanical Rejection by Trial Courts 

Pardeep Gupta v. State (Delhi High Court, 2009)38 — The Delhi High Court criticised trial 

judges for mechanically rejecting plea-bargaining applications. The court held that mere 

inclusion of a conspiracy charge (Section 120-B IPC) did not automatically disqualify an 

applicant, and directed trial judges to assess applications on merits, considering factors like 

offence gravity, role, antecedents, and rehabilitation prospects.  

3. Assertion of Accused’s Statutory Right and Remedial Directions 

Rahul Kumpawat v. Union of India (Rajasthan High Court, 2014)39 — The Rajasthan High 

Court set aside a magistrate’s unexplained denial of a plea application, emphasising that the 

statutory right to apply cannot be summarily denied and directing timely disposal with notice 

 
37 Criminal Appeal Nos. 897 of 2002, 265 of 2003 
38 Pardeep Gupta v. State (Delhi High Court, 2009) 
39 CRIMINAL MISC.(PET.)(CRLMP) NO.2257 of 2015 
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to victims/complainants.  

4. Balancing Efficiency with Victim Justice 

Courts have consistently noted that reduced sentences must not deprive victims of remedies. 

Compensation is treated as the primary, non-negotiable element of mutually satisfactory 

dispositions, with courts empowered to award interim compensation if necessary—reflecting 

the maxim ubi jus ibi remedium. Judicial guidance has sought to ensure that victim interests 

and factual truth are not sacrificed at the altar of speed. 

PLEA BARGAINING IN THE UNITED STATES: THE WORLD’S MOST EXTENSIVE 

AND UNRESTRICTED MODEL 

The United States is widely regarded as the birthplace of the modern, expansive plea-

bargaining system. What began as an occasional expedient grew into the dominant mode of 

criminal resolution during the early twentieth century—particularly during Prohibition—when 

full jury trials became impractical for burgeoning caseloads. The complexity and length of 

American trials made plea bargaining an indispensable element of the system. Chief Justice 

Warren E. Burger’s remark in Santobello v. New York (1971) captured the reality: if every 

charge went to trial, courts would need vastly expanded judicial infrastructure.40  

Plea bargaining in the U.S. consists of negotiations between the defendant and prosecutor 

resulting in guilty pleas or no-contest pleas. Key institutional milestones include the President’s 

Commission’s 1967 endorsement and the Supreme Court’s formal recognition in Brady v. 

United States (1970). Defendants typically enter guilty or nolo contendere pleas, and 

agreements require prosecutorial and judicial acceptance. Courts have protected remedies for 

breaches (Santobello) and insist pleas must be voluntary (Boykin v. Alabama). Lafler v. Cooper 

and Missouri v. Frye clarified Sixth Amendment standards for ineffective assistance during 

plea negotiations, applying Strickland prejudice analysis where counsel’s failings likely altered 

plea outcomes.41 Contemporary statistics underscore plea bargaining’s dominance: roughly 

97.8% of federal convictions and 94–99% of state convictions arise from guilty pleas (U.S. 

Sentencing Commission FY 2024; NACDL 2024). The jury trial has become an instrument for 

 
40 See Bureau of Justice Assistance, U.S. Dep’t of Justice, Plea and Charge Bargaining (2011) (noting 90–95% 
of convictions arise from guilty pleas). 
41 Brady v. United States, 397 U.S. 742 (1970). 
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leverage rather than a routinely exercised right.42  

The U.S. model imposes minimal statutory limits on which offences may be bargained; plea 

deals occur even in capital and serious felony matters. Historical examples include James Earl 

Ray, Ted Kaczynski, and Bernie Madoff, who accepted pleas to avoid harsher penalties. Federal 

Rule of Criminal Procedure 11 and state equivalents require on-the-record colloquies ensuring 

pleas are knowing and voluntary—defendants must be informed of rights waived and potential 

consequences.43  

Yet the Supreme Court has accepted intense pressure from sentencing differentials—the “trial 

penalty”—as not inherently involuntary (Bordenkircher v. Hayes). Prosecutors wield 

substantial discretion: overcharging, time-limited “exploding” offers, and rewards for 

cooperation (substantial-assistance motions) are common. Judges are barred from participating 

in plea negotiations (Rule 11(c)(1)) and rarely reject plea agreements, with acceptance rates 

often exceeding 99% in many districts. The U.S. tolerates a full range of bargains: charge, 

sentence, and fact bargaining; Alford and nolo contendere pleas; and cooperation agreements 

under U.S.S.G. §5K1.1 and Fed. R. Crim. P. 35(b), which has created a parallel system where 

defendants become government witnesses.  

Defence counsel plays a critical role, with ineffective assistance claims under Frye and Lafler 

offering potential relief, yet resource constraints and heavy caseloads frequently pressure 

indigent clients into swift pleas. Critics, including judges and professional organisations, label 

the system coercive and argue it contributes to mass incarceration. Reform proposals—such as 

capping trial penalties, early discovery mandates, and limited judicial involvement in 

negotiations- have been debated but not widely adopted at the federal level. In summary, the 

American approach is the least regulated and most prosecutor-led model, applying to virtually 

every offence and tolerating substantial sentencing disparities. As Justice Anthony Kennedy 

observed, plea bargaining is not peripheral but central to the U.S. criminal justice system.44 

• American Vs. Indian Models of Plea Bargaining: A Structural and Philosophical 

 
42 See Plea Bargaining: Comparative Examination, supra note 90, at 51 (summarising constitutional foundation 
for voluntary pleas). 
43 Santobello v. New York, 404 U.S. 257 (1971). 
44 Bluebook 21st ed. Shweta Chaturvedi, Plea Bargaining: Negotiating about Charges and Pleas - A Comparative 
Study of India and the United States, 4 INDIAN J.L. & LEGAL RSCH. 1 (2022).  
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Contrast 

The United States and India exemplify opposites in plea-bargaining philosophy and 

architecture. The American system is expansive, prosecutor-driven, and deeply embedded; the 

Indian model is narrow, judge-supervised, and victim-oriented. In the U.S., Brady v. United 

States legitimised pleas induced by potential harsher penalties. The U.S. recognises guilty, not 

guilty, and nolo contendere pleas; Alford pleas are accepted, and there are no statutory limits 

on eligible offences—plea bargaining is routine even in capital cases, accounting for over 95% 

of federal and up to 99% of state dispositions.45  

India, by contrast, deliberately restricted its model via the Criminal Law (Amendment) Act, 

2005 and later BNSS. The differences include: Scope of Offences: U.S.—no limits; India—

limited to offences carrying up to seven years, excluding socio-economic crimes, offences 

against women and children under 14, and habitual offender cases. Initiation: U.S.—primarily 

prosecutor-initiated; India—only the accused can initiate via affidavit. Victim Role: U.S.—

victims may be heard but lack veto power; India—victim participation is mandatory and can 

shape or block dispositions. Judicial Oversight: U.S.—judges avoid negotiations and rarely 

refuse deals; India—judges actively supervise in-camera inquiries and may reject bargains 

contrary to public interest. Sentence Concessions: U.S.—no statutory caps, large discounts 

common; India—discounts are capped at defined fractions of prescribed sentences to limit 

coercion. Types of Pleas: U.S.—charge, sentence, fact bargaining, Alford and nolo pleas; 

India—permits limited charge/sentence bargaining, prohibits fact bargaining and Alford/nolo 

variants. These design choices reflect divergent priorities: the U.S. prioritises systemic 

throughput, accepting coercive pressures as trade-offs; India prioritises constitutional 

protections, victim participation, and prevention of coercion—at the cost of low usage and 

limited impact on pendency.46 Consequently, while the U.S. significantly reduces trial 

backlogs, India’s cautious model remains marginal, with cultural resistance to treating criminal 

matters as commercial bargains. Each system reveals its underlying conception of justice: 

efficiency and prosecutorial discretion in the U.S.; rights-protection and restorative principles 

in India.47 

 
45 See Plea Bargaining: Comparative Examination, supra note 90, at 52 (discussing prosecutorial discretion in 
negotiations). 
46 United States v. Ruiz, 536 U.S. 622 (2002). 
47 Bordenkircher v. Hayes, 434 U.S. 357 (1978). 
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PLEA BARGAINING IN THE UNITED KINGDOM 

In England and Wales, the mechanism most akin to plea bargaining operates through the guilty 

plea discount scheme rather than formal prosecutorial “deals.” The system incentivises early 

admissions by granting sentence reductions based on timing, thereby encouraging efficiency 

while preserving judicial independence and transparency.48 Recent procedural reforms—

Criminal Procedure Rules 2025 and updated Criminal Practice Directions—have refined case 

management, and the Sentencing Council’s Definitive Guideline on Reduction in Sentence for 

a Guilty Plea (effective June 1, 2017, with subsequent clarifications) sets out sliding-scale 

discounts. The UK scheme eschews overt charge bargaining or judicially-led negotiation and 

generally prohibits judicial interference in plea discussions (R v. Turner).49  

Instead, the discount mechanism—applied to a broad range of offences—rewards pleas at the 

earliest stages and seeks to balance deterrence and rehabilitation. The Sentencing Council’s 

guideline prescribes: Full Credit (One-Third Reduction) for pleas at the earliest stage (e.g., Plea 

and Trial Preparation Hearing or first magistrates’ appearance); Intermediate Credit (one-

quarter to one-fifth) for later pleas; Minimal Credit (one-tenth or less) for last-minute or in-

trial pleas; and adjusted rules for serious offences like murder or youth offenders. Courts must 

articulate the discount applied and the reasons for it, promoting transparency.50 Procedurally, 

early disclosure and preparatory hearings (PTPH) are central; basis-of-plea submissions and 

Newton hearings address disputed facts impacting sentence. Specialised arrangements exist for 

serious fraud and deferred prosecution agreements for corporations (since 2013), while youth 

courts and vulnerable defendants receive specific safeguards.  

The UK model achieves high resolution rates (85–90% of cases without trial), realising 

substantial savings and reducing witness trauma. Critics warn of implicit coercion on 

vulnerable defendants, but the scheme’s structured, public, judge-led approach contrasts with 

the U.S. practice of prosecutorial bargaining and India’s victim-driven, accused-initiated 

model.51 

 
48 See Plea Bargaining: Comparative Examination, supra note 109, at 61 (noting judge-led negotiation 
framework). 
49 See R. v. Goodyear, [2005] EWCA (Crim) 888. 
50 See Plea Bargaining: Comparative Examination, supra note 109, at 62–63 (explaining the "maximum one-
third reduction" principle). 
51 See Sentencing Council Guideline, supra note 111 (stepwise reduction: one-third, one-quarter, one-tenth). 
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• Plea Bargaining System in the U.K. and India: A Comparative Study 

England’s guilty-plea discount is an incentive-based, judge-administered system that replaces 

trials with early pleas in 85–90% of cases, employing a sliding scale of reductions and 

prohibiting charge bargaining or judicial pre-trial hints about sentence. It is efficient and 

transparent, saving resources and minimising victim distress. India’s approach is among the 

world’s most restrictive: applicable only for offences up to seven years, excluding many 

sensitive categories; initiated solely by the accused through formal affidavit; giving victims 

decisive roles; and subject to active judicial oversight and capped sentencing benefits. The 

result is low uptake—less than 0.5% of criminal disposals despite severe backlog—reflecting 

a deliberate choice to prioritise fairness, victim protection, and safeguards over volume. The 

two systems answer differently the trade-off between speed and procedural protection: the UK 

favours efficiency with structured safeguards, India favours protective constraints that, while 

principled, have limited operational effect.52 

PLEA BARGAINING IN FRANCE: THE CRPC PROCEDURE 

France’s inquisitorial criminal tradition prioritised thorough judicial inquiry and public 

adjudication, historically resisting negotiated settlements for fear of undermining truth-seeking 

and public accountability. Instead, prosecutors used unilateral tools—e.g., filing decisions 

under Article 40 CPP or “correctionalization” of offences—to dispose of many cases without 

trial. Formal plea-like procedure arrived with the CRPC (Comparution sur Reconnaissance 

Préalable de Culpabilité) introduced by the Perben II Law (2004), effective October 1, 2004. 

CRPC was a measured response to rising caseloads and EU-level recommendations for 

simplified procedures. Initially controversial as an “Americanization” of French justice, CRPC 

has matured: by 2024 it resolved roughly 25–30% of eligible délits (misdemeanours). Recent 

legislative updates (Law No. 2023-1059 and subsequent ordinances) refined safeguards, 

extended digital notifications, and enhanced victim consultation. The CRPC remains limited to 

délits and is supervised by judges through a homologation process that checks voluntariness 

and proportionality.53  

 
52 See Plea Bargaining: Comparative Examination, supra note 109, at 62–63 (explaining the "maximum one-
third reduction" principle). 
53 See Plea Bargaining: Comparative Examination, supra note 109, at 63 (denying bargaining in serious 
offences). 



Indian Journal of Law and Legal Research    Volume VII Issue VI | ISSN: 2582-8878 
 

      Page: 1708 

• Legal Basis and Scope of Application 

CRPC is codified in Articles 495-7 to 495-16 of the Code of Criminal Procedure (CPP), with 

amendments up to 2025. It applies to délits heard by the Tribunal Correctionnel, typically 

offences punishable by up to 7 to 10 years, depending on the statute. CRPC excludes felonies 

(crimes) such as murder or major terrorism offences, which require Assize Court trials. The cap 

on penalties under CRPC is modest—usually up to one year of imprisonment (two years in 

aggravated circumstances) or a fine—keeping the procedure focused on less serious matters. 

Initiation is prosecutorial; the prosecutor proposes a sentence in writing after investigation, the 

suspect has a reflection period (normally 10 days), and mandatory counsel must be available. 

Victims are notified and can submit observations; although they cannot veto the deal, their 

input factors into judicial homologation.  

• Procedural Mechanics: Step-by-Step Process 

CRPC begins with a prosecutor’s proposal (Article 495-7). If the suspect accepts and signs a 

formal admission, the file goes to the Tribunal Correctionnel’s president for a closed 

homologation hearing (Articles 495-9 to 495-11). The judge verifies voluntariness, counsel’s 

confirmation, proportionality, and public interest. The court may modify, homologate, or reject 

the proposal; a rejected case then proceeds to ordinary trial without prejudice because 

admissions are expunged from the file—a key safeguard. If homologated, the judgment is 

pronounced publicly and appealable within a limited timeframe. CRPC typically concludes 

within a short period—weeks rather than the many months of ordinary trials—and has been 

credited with relieving Correctional Court dockets by a substantial margin.  

• Comparison of Plea Bargaining in France and India 

France and India adopted plea-like mechanisms but in divergent ways. France’s CRPC is 

prosecutor-initiated, judge-homologated, capped in penalty, and has become a routine case-

management tool resolving a significant share of délits. It requires unequivocal admissions and 

protects defendants via counsel and judicial review; rejected deals do not taint future trials. 

India’s scheme, however, is accused-initiated, victim-centred, tightly circumscribed (seven-
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year cap, numerous exclusions), and subject to proactive judicial supervision—with victims 

having decisive input and sentencing discounts strictly capped.54  

France has integrated negotiated justice into its inquisitorial system with notable uptake; India 

has constructed a heavily guarded exception that, by design, remains marginal. The French 

model shows that negotiated procedures can succeed under civil-law traditions; India’s 

experience demonstrates how stringent safeguards can render the mechanism practically 

ineffective.55 

PLEA BARGAINING IN THE RUSSIAN FEDERATION56 

Russia’s plea-bargaining framework combines inquisitorial heritage with selective adversarial 

innovations introduced amid post-Soviet legal reform. Governed by the Code of Criminal 

Procedure (CCP, No. 174-FZ) and refined through amendments up to 2025 (including 

provisions in Chapters 40 and 40.1), Russia operates a system of special procedures and pretrial 

cooperation agreements. Initiated in the early 2000s and expanded in 2009 and later, these 

provisions have become a pivotal tool: over two-thirds of criminal cases are disposed of 

without full evidentiary trials—far higher than in India but distinct in form from the U.S. 

model.57 The system includes defendant-declared judgments and pretrial cooperation 

agreements enabling sentence mitigation in exchange for admissions and assistance. Judicial 

gatekeeping and statutory caps on applicability aim to curb coercion, though practice varies 

and has attracted scrutiny in both domestic and European Human Rights contexts. The Russian 

model demonstrates that negotiated dispositions can thrive even within a system historically 

oriented to state-led investigation, provided procedural controls and incentives are in place.58 

Plea Bargaining in Russia and India: A Comparative study 

When we look at Russia and India, two of the largest criminal justice systems in the world, we 

see that both have incorporated plea bargaining into their unique blends of inquisitorial and 

adversarial approaches. The Russian system is all about being clear, efficient, and remarkably 

effective. Russian model allows any adult defendant facing charges that could lead to up to ten 

 
54 See Plea Bargaining: Comparative Examination, at 66 (introducing the CRPC mechanism). 
55 See Plea Bargaining: Comparative Examination, supra note 125, at 67–68 (discussing judicial role). 
56 (2020) Plea Bargaining: Georgia, Indonesia, Malaysia, Nigeria, Russian Federation, Singapore  
57 See Ugolovno-Protsessual’nyi Kodeks Rossiiskoi Federatsii [UPK RF] [Criminal Procedure Code] art. 314 
(Russ.). 
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years in prison (and soon possibly fifteen) to fully accept the prosecution’s charges and ask for 

immediate sentencing without going through a lengthy evidentiary trial. There’s no room for 

charge reductions or fact bargaining here, the defendant simply states, “I agree with everything 

the prosecutor has said.” In return, they get a significant benefit: an automatic one-third 

discount under Chapter 40 or even up to a fifty-per cent discount if they enter a cooperation 

agreement under Chapter 40.1. On the other hand, India’s approach is intentionally one of the 

most restrictive and protective in the world. Established in 2006 and refined in the Bharatiya 

Nagarik Suraksha Sanhita 2023 (Sections 289–300), it only applies to offenses punishable by 

seven years or less. It specifically excludes crimes against women and children under fourteen, 

socio-economic offenses, and any case where the accused has a prior conviction for the same 

crime. Only the accused can kick off this process by submitting a formal application and an 

affidavit confirming their willingness; the prosecutor doesn’t have the same level of initiative. 

CONCLUSION 

Comparative analysis reveals that plea bargaining is not a uniform instrument but a spectrum 

reflecting each jurisdiction’s history, constitutional commitments, and tolerance for 

prosecutorial power versus procedural protections. The United States and Russia represent 

extremes of efficiency, resolving between 65% and 97% of cases through negotiated 

procedures, yet they do so with different balances of discretion and judicial oversight. The 

United Kingdom occupies a middle ground, achieving high resolution rates through 

transparent, judge-administered sentencing incentives rather than bargaining per se. France has 

adopted a hybrid prosecutorial-initiated, judge-homologated scheme that has become an 

accepted tool for misdemeanours.  

India, by contrast, deliberately crafted a highly protective, victim-centric model—narrow in 

scope and heavy on safeguards, that has remained marginal in practice. The comparative lesson 

is clear: plea bargaining is never a neutral administrative device; it embodies political and 

constitutional choices about how much certainty defendants exchange for a trial, how much 

power prosecutors hold, and how prominently victims participate. Jurisdictions prioritising 

throughput chose expansive bargains; those prioritising individual rights and victim remedies 

adopted constrained models. Each system reflects its social priorities and legal culture—

achieving very different mixes of efficiency, transparency, victim justice, and protection against 

coercion. 


